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Abstract

This article examines the nexus between climate vulnerability, rights and litigation with a focus on the
Global South. Reducing vulnerability is inherent to climate adaptation and the protection and realisation
of human rights. However, despite these linkages, vulnerability has been given scant attention in climate
law literature. Through a more detailed understanding of vulnerability, we can identify a wider variety of
cases that are relevant to why people are climate vulnerable and the potential for strategic interventions.
Accordingly, using an interdisciplinary framework drawing upon political ecology, the article outlines two
broad approaches to vulnerability. The hazards approach, based upon protecting people from the physical
impacts of climate change; and the social vulnerability approach, which foregrounds the socio-political
factors that underpin why particular groups of people are more vulnerable than others. India is then used
as a case study to illustrate three types of litigation relevant from a vulnerability perspective: litigation on
droughts, land conflicts and agrarian debt. These cases, though not traditionally defined as ‘climate
litigation’, are fundamentally issues of climate vulnerability, adaptation and rights. The cases demonstrate
how different framings of climate vulnerability are embedded within the arguments and directions of the
courts. Ultimately, the article argues that through a closer understanding of climate vulnerability, litigation
can be a vehicle for adaptation by identifying and tackling the structural causes of vulnerability and rights
issues.
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1. Introduction

The growth of climate litigation in recent years has garnered significant attention. High profile
cases have grabbed headlines worldwide and generated optimism that courts can be an avenue to leapfrog
political stagnation on climate action.! Within this field, there is increasing attention on litigation in the
Global South.2 Countries in the Global South are expetiencing the worst effects of climate change and are
seen as the most vulnerable to climate change.? Hence, rights-based litigation is seen as a vital strategy to
get “just outcomes for the most climate-vulnerable”.# This article examines the nexus between
vulnerability, rights, and litigation, in the context of the Global South, specifically through a case study of
India.

To do this, I draw upon a detailed understanding of climate vulnerability that brings to life how
vulnerabilisation occurs on the ground. Vulnerability is inherently linked to adaptation, as adaptation is
about vulnerability reduction. Recent scholarship has highlighted the importance of litigation concerning
climate change adaptation.> However, traditional adaptation policies and actions have been critiqued for
their narrow, apolitical, and technocratic approach.t Research has shown that many of these project and
policies merely reinforce existing power structures and do not pay attention to the socio-political nature

of how climate change materialises on the ground.” Critical political ecologists argue this is because of the
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way climate change and vulnerability have been framed.® Despite a rich volume of non-legal academic
literature on climate vulnerability and adaptation, the concept of climate vulnerability has been used
generically by climate law scholarship.’In this article, I draw on critical political ecology to examine
climate vulnerability. The article analyses how climate vulnerability is framed, the implications on the
types of claims brought forward, and the relief sought and given by the court. Thus, the article

contributes a unique interdisciplinary perspective to climate litigation literature at this critical juncture.!0

The article also broadens the scope of inquiry on what counts as ‘climate litigation’ by
incorporating smaller, more discrete cases that may not have been argued on expressly climate grounds.
As Bouwer states, there is a need to “look beyond actions that are overtly about climate change” and pay
attention to the “multiple ways in which climate change issues might be present but invisible”.!! Scholars
have noted how adaptation cases are often unnoticed because they are not directly argued on climate
grounds, dealing with local developmental issues such as water access or land use.'? However,
notwithstanding this acknowledgement, there is hesitance by climate litigation scholars to incorporate
cases that are not argued directly on climate grounds. As I argue here, it necessary to engage with these
cases. Moreover, it is vital to have an analytical framework that equips us to identify these less visible
cases. This article contributes towards providing that framework, through an analysing climate

vulnerability.

In this article, I identify two broad framings of climate vulnerability from the literature: (i) the
hazards framing; and (i) the social vulnerability framing. These framings, as will be shown, lead to the

identification of different types of litigation. In a hazards framing, the biophysical impacts of climate
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change are focussed on as an ‘external threat’ to society.!? Hence, human society needs to be shielded
from, or adapt to, this threat.'* The hazards framing generally leads to technical or managerial policy fixes,
such as building sea walls or farming techniques to tackle a drought, aiming to protect from the physical

threat of climate change. !5

In contrast, a social vulnerability framing foregrounds the socio-political factors that underpin an
individual’s or community's vulnerability to climate change. Exposure to biophysical climate impacts such
as droughts, floods, or sea-level rise is not the only factor affecting people’s vulnerability in the face of
climate change. Socio-economic factors, such as access to credit, land ownership and social infrastructure
also have a crucial, if not decisive, role in how people respond to ‘natural’ forces.!¢ Critical scholarship has
also emphasised the importance of power relations and structural processes.!” With a focus on social and
ecological factors across different scales, the social vulnerability framing can draw attention to lower-

profile, smaller-scale litigation that is often invisible to climate litigation scholarship.18

The framework outlined in this article also has practical utility in strategically identifying litigation
opportunities to reduce vulnerability and protect rights. Adaptation litigation in domestic jurisdictions
have often focussed on holding governments accountable for their national adaptation policies.?”
However, there is little scrutiny of what these policies are, what actions the litigation aims to fulfil, and
what impact those policies have. Critical political ecologists have demonstrated how many adaptation
projects, while fulfilling specific funding and policy goals, fail to have a more structural transformation in

reducing vulnerability and enabling communities to adapt.2® On the other hand, a social vulnerability

13 Michael Mikulewicz, ‘Politicizing Vulnerability and Adaptation: On the Need to Democratize Local Responses
to Climate Impacts in Developing Countries’ (2018) 10 Climate and Development 18, 20.

14 ibid.

15 Nightingale and others (n 6); Erik Swyngedouw, ‘Depoliticized Environments: The End of Nature, Climate
Change and the Post-Political Condition’ (2011) 69 Royal Institute of Philosophy Supplement 253; W Neil Adger
and others, ‘Are There Social Limits to Adaptation to Climate Change?’ (2009) 93 Climatic Change 335; Karen

O’Brien and others, ‘What’s in a Word? Conflicting Interpretations of Vulnerability in Climate Change Research’
(Centre for International Climate and Environment Research 2004) CICERO Working Paper 04..

16 Mikulewicz (n 13) 1.

17 Eriksen, Nightingale and Eakin (n 7); Taylor, ‘Climate Change, Relational Vulnerability and Human Security:
Rethinking Sustainable Adaptation in Agrarian Environments’ (n 7); Marcus Taylor, The Political Ecology of
Climate Change Adaptation: Livelihoods, Agrarian Change and the Conflicts of Development (Routledge 2015);
Nithya Natarajan, Katherine Brickell and Laurie Parsons, ‘Climate Change Adaptation and Precarity across the
Rural-Urban Divide in Cambodia: Towards a “Climate Precarity” Approach’ (2019) 2 Environment and Planning
E: Nature and Space 899.

8 Bouwer (n 11) 502-504.

19 See for example: Leghari v Pakistan, Lahore High Court, September 2015, W.P. No. 25501/2015; Shrestha v
Office of the Prime Minister et al., Supreme Court of Nepal, Decision n° 10210, Order 074-W0O-0283,
December 2018; Notre Affaire a Tous et al. v France, Demande Prealable Indemnitaire’ (2018) 34.

20 Marcus Taylor and Suhas Bhasme, ‘Between Deficit Rains and Surplus Populations: The Political Ecology of a
Climate-Resilient Village in South India’ (2020) In Press Geoforum; Taylor, The Political Ecology of Climate
Change Adaptation (n 17) 49-72; Sovacool (n 7).



framing invites us to investigate the multiple different processes that drive vulnerabilisation. These
perspectives allow us to think of a broader range of litigation interventions necessary to overturn
vulnerabilisation. For instance, this article includes cases on disaster management, drought response,
property and land acquisition, debt relief that are drivers of vulnerability in rural India. The cases
discussed in this article have not been argued on expressly climate grounds, yet, as will be explained, they
are very relevant to climate vulnerability and adaptation. By providing the analytical tools to understand
how vulnerability materialises, I argue that different types of litigation can be mobilised in different

contexts, and a more impactful strategy for climate adaptation litigation is possible.

India is used as a case study in this article. Cases are contextualised and analysed to identify their
relevance to vulnerability. Although discussed in terms of domestic law and litigation, linkages are made
to wider processes of international law and global political economy. India is a relevant case study for
several reasons. First, climate change is a critical issue for India from a vulnerability perspective as a
country with a large rural population with high poverty levels.2! The breadth of issues being experienced
in India does translate to other regions in the Global South. Second, there is a history of rights-based
public interest litigation in India, including concerning environmental issues. Such jutisprudence has
influenced other countries in the region.2? Although litigation argued on expressly climate grounds in
India has been discussed elsewhere, the approach adopted in this article means a number of new cases
and issues are introduced into this discussion.?? Finally, contributions on climate litigation in the Global

South are an identifiable gap in the existing climate litigation literature.2*

There are two parts to this article. Section Two categorises and analyses the literature on climate
vulnerability, first looking at the hazards framing and then a social vulnerability framing. The social
vulnerability framing is divided into two sub-sets — a human security and relational approach. The
discussion on climate vulnerability is then tied back to climate litigation and human rights . Section Three
goes on to identify different areas of litigation using these framings. Drawing on cases in India, three
‘types’ of litigation are discussed — litigation concerning state responses to droughts, litigation over land
used for renewable energy generation, and litigation over agricultural debt. The article concludes with

some thoughts on further research and litigation implications.
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2. Framing climate vulnerability: understanding and identifying rights-based vulnerability
litigation
Opver the last three decades, a substantial volume of academic literature on ‘climate vulnerability’
has developed in the social and ecological sciences.?> This section draws on this literature and categorises

two broad approaches that have developed: the hazards approach and the social vulnerability approach.26

2.1. Hazards based approach to vulnerability

The hazards approach focuses on physical vulnerability to climate impacts, such as cyclones,
extreme rainfall, or a meteorological drought.?’ The approach assumes a sharp distinction between the
natural and social worlds, stemming from traditional hazards and disaster management studies.?® The
Intergovernmental Panel on Climate Change’s (IPCC) eatly definitions of vulnerability reflected this
understanding, as defining vulnerability as “the degree to which a system is susceptible to and unable to
cope with, adverse effects of climate change, including climate vulnerability and extremes.”?? Climate
change adaptation actions have traditionally adopted a hazards approach, aiming to reduce the threat of
exposure to the physical impacts of climate change. However, the approach pays little attention to the

socio-political factors that may underpin vulnerability.

A hazard framing is usually used to justify climate adaptation policies and project such as building
seawalls for flood defences or introducing new seeds for crops to withstand drought.?¢ Climate litigation
scholarship has often focussed on adaptation cases that reflect a hazards approach to vulnerability. For
instance, Australia is discussed in the literature for its adaptation jurisprudence, primarily because of cases
about protecting the shorelines from floods and preventing physical building developments.3! As hazards
framings are based on vulnerability directly to a biophysical tisk of climate change, litigation based upon
these risks can be easily framed in climate language. Hence, it is not surprising that climate litigation

scholarship has generally focused on adaptation and vulnerability cases with such a framing. However, as
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we will see, this risks missing how climate change materialises into people’s lives and the multiple rights-

based concerns that arise.

2.2. Social vulnerability: human security and relational approaches

In contrast to the hazards framing, the social vulnerability approach foregrounds socio-economic
and socio-political factors of vulnerability.3? Climate vulnerability is not merely through exposure to a
flood or a drought but also through the socio-economic realities on the ground.? The social dimensions
of climate change are foregrounded to explain why particular groups are far more affected by climate
change than others. The scholarship on social vulnerability is quite varied, bringing together different
disciplines, theoretical and methodological inquiries. Two subsets of the social vulnerability approach are

human security and relational approaches to vulnerability. These are discussed in turn.

2.2.1. Human Security

The human security approach traces its roots back to Amartya Sen’s critique of the hazards
approach to famines and droughts.?* Sen argued that it was not an absolute food shortage that caused
famines and droughts; rather, food insecurity and famines occurred due to socio-political factors with
access to food, poverty, and distribution. Thus, a human security framing foregrounds the dynamic social,
economic, political, institutional and technological factors, rather than just the biophysical impacts of
climate change, to demonstrate who is vulnerable and who is not.3> Human security occurs when and
where individuals and communities have the options necessary to end, mitigate or adapt to risks to their

rights and have the capacity and freedom to exercise these options.36

Climate vulnerability is thus a product of multiple processes that interact — not just the
biophysical weather risk.3” For instance, Pelling finds that flood vulnerability in Guyana is not solely a
product of physical systems; instead, who is vulnerable to floods is a product of livelihood options,
household tenure, physical infrastructure, and (the lack of) community organisation.?® O'Brien and

Leichenko argue that the spread of infectious diseases and the economic policies in South Africa

32 Mikulewicz (n 13) 20; Gibb (n 25).
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represents a pivotal factor in how individuals and communities are responding to climate change.?* Those
with chronic illnesses struggle to adapt to drought and food and water shortages and the privatisation of
water, further marginalises access to water.*’ The authors emphasise that human security should be
enhanced to reduce vulnerabilisation and help individuals and communities adapt. Accordingly, the policy
responses that follow are often focused on poverty alleviation, social welfare, infrastructural investment,
public health, and other welfare enhancement measures.#! Human security is attained when people and
communities have the capacity to “manage stresses to their needs, rights, and values” and therein
minimising their vulnerability to climate impacts while simultaneously expanding their capabilities to

improve welfare.*2

Building upon human security scholarship, the ‘relational framing’ goes deeper into examining
the role of power and processes in the vulnerabilisation of individuals and communities.*> Though human
security scholars have identified the social dimensions of climate vulnerability and the unequal
expetiences of vulnerabilisation, relational vulnerability scholars contend that this is not enough to
overturn the production and reproduction of climate vulnerability. 4+ Accordingly, the relational approach
aims to expose the socio-political processes that produce unequal geographies of climate vulnerability. A
key question is why people are vulnerable or at risk.*> Relational vulnerability scholarship examines how
vulnerabilisation is both a product of and intertwined with social, economic, and climatic relations that
reproduce themselves in unequal ways in a climate-pressed world.*¢ Human security approaches identify
the need to improve the capacity to adapt, through public health interventions, poverty alleviation, and
other socio-political factors. Relational approaches, on the other hand, aim to reveal and overturn the
exploitative power structures that create unequal vulnerabilisation in those areas in the first place. Thus,
the relational approach radically politicises the question of vulnerability. Such an approach draws
attention to the distribution and use of power between different social groups — such as between citizen

and state, landless and landowning, worker and capitalist - in processes of vulnerabilisation.
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For instance, using a relational framing of vulnerability, Taylor draws attention to the forces that
lie behind vulnerabilisation in drought-prone villages in India.*” During a drought, those with greater
access to credit, land and technologies (such as landlords, merchants and higher caste groups) extend their
control of dwindling water sources. Poorer households become increasingly dependent on wealthier
households that control water sources. Accordingly, the poor are driven into debt and marginalisation,
attempting to seek out a living. As he argues, climate change can “empower some — opening new
strategies of consolidating wealth and influence — while pushing others into greater levels of dependency
and vulnerability” .48 Taylor argues that common adaptation policy strategies, such as groundwater
management schemes, can only enhance farmers and groundwater users' knowledge of water levels. They
have limited use in overturning the fact that some groups control the water in a region and others do not,
which drive vulnerability in the context of cliamte change. Accordingly, most critical in vulnerability
reduction is transforming the underlying relations of dependency, such as between landlords and landless
(as groundwater access in India is based on land ownership). These unequal interdependent power
relationships are mediated by laws, policies, social relations, and ecological processes. Accordingly,
measures that seek to democratise power relations, recast land ownership and tenure, labour rights,
reformulate debt relations could be seen as measures based upon a relational framing of vulnerability

reduction.4?

2.3.  Framing climate vulnerability and its relevance for litigation

The above discussion affects what issues are deemed climate-relevant and incorporated in
academic literature on climate litigation and strategic litigation interventions. Put differently, how climate
change and vulnerability are framed is significant to how issues are debated, disputed and the policies and
solutions put forward. The social vulnerability framing demands a broader scope of issues relevant to
climate change and its material impacts on people’s lives. While authors have taken different stances on
what counts as climate litigation, for the most part, climate litigation scholarship has had a narrow focus
on cases that only incorporate climate language.> In this paper, I argue that the narrow approach

demands reconsideration, particularly in the context of climate vulnerability.

There are two reasons for reconsidering the scope of climate litigation. First, the political
discourse of climate change in many countries necessitates that climate language is often not incorporated
into cases discussing ‘climate impacts’. In India, concerns around freshwater scarcity, floods, droughts

and other environmental and development challenges are not generally articulated in climate language. 5!

47 Taylor, The Political Ecology of Climate Change Adaptation (n 17) 143-165.
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Climate change has historically been seen as a foreign policy issue. The notion of climate justice within
the country has been about India’s position as a developing country in the UN climate negotiations.>2 The
absence of climate language in raising such issues is evident across other countries in the Global South.
As commentators have noted, climate issues in the Global South are either brought into litigation as a
peripheral issue, or by stealth, or avoided altogether.33 But, as explained below, this does not mean climate

change is not a live issue in the courts today.

Second, how climate change materialises ‘on the ground’ is through interactions between
meteorological factors (such as excessive rain or heat) and socio-political factors.>* The issues on the
ground — hunger and thirst from drought, a loss of livelihoods, dispossession of land, debt — are all
central to the materialisation of climate change. The social vulnerability framing, as described above,
provides us the analytical framing to consider these issues. Litigation around land, credit, water rights,
disaster management, and many other processes are thus relevant in different contexts. These issues are
often the subject of smaller, more discrete disputes, void of climate language. Nevertheless, they still have

an active role in shaping vulnerability and rights issues.

Accordingly, this paper questions the narrow focus of climate litigation scholarship to date. This
narrow focus has meant a paucity of climate adaptation and vulnerability reduction litigation discussed
from the Global South. 55 A more nuanced understanding of vulnerability is providing the tools to engage
with different types of ‘climate litigation’. The following section identifies and analyses litigation in India

that can be viewed from a vulnerability lens using the frameworks introduced in this section.

3. Litigation in the context of climate vulnerability in India

This section examines three different areas of litigation in the context of climate vulnerability.
The first part examines litigation on droughts, which are projected to increase with climate change. The
second part looks at land conflicts and litigation, specifically examining land conflicts around renewable
energy projects. The final type of litigation concerns agtricultural debt, which has become an intense
socio-political issue in India. This article does not aim to ‘map’ litigation. Hence, this is not an exhaustive
account of litigation relevant to these questions or areas. Instead, this section aims to identify the types of
litigation relevant from a vulnerability and rights perspective, drawing upon the discussion above. It
analyses the opportunities and limitations of such litigation and how the analytical tools provided

through a social vulnerability framework, in particular, can be utilised in the future.

52 Susannah Fisher, ‘The Emerging Geographies of Climate Justice’ (2015) 181 The Geographical Journal 73;
Swarnakar (n 51) 267.
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The cases here focus on domestic law and litigation. However, it is important to keep in mind
that states have international obligations to address climate vulnerability. States have legal obligations to
“address |climate-related] vulnerabilities in accordance with the principle of equality and non-
discrimination”.5¢ It has been noted that these principles require states to identify marginalised or
vulnerable individuals and communities and “tackle underlying power imbalances and structural causes of
‘differential vulnerability’ within and between households”.5” Accordingly, the sections below emphasise
how structural causes can be addressed. While the focus here is on domestic litigation and vulnerability,
international law also places obligations on developed countries to provide financial resources and
support to developing countties, such as India, on adaptation.’® The nature of these disputes are local,

however they operate within this broader international law and policy context.
3.1. Drought and climate vulnerability in the courts

Neatly half of India was under various degrees of drought in 2019.5% At the same time, there have
been increasingly severe, persistent floods across the country.®® These extremities will become worse in
the coming decades.6! These climatic processes weave into the broader context of an agrarian economic
crisis in India that has seen, in recent years, growing protest by farmers.®2 The courts in India have
become an important forum to challenge the governance of such climate disasters. Litigation has been a
strategy to try to reduce vulnerability from the devastating droughts across the country.

In Swaraj Abhiyan v Union of India, a civil society organisation filed a public interest litigation after
delays and refusals by several state (sub-national) governments to declare a drought. ©3 The declaration of

drought is often a highly politicised decision, and state governments can delay such a declaration to avoid
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ESCR Practitioner’s Guide 5 <https://www.gi-escr.org> accessed 1 June 2021.
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Paris Agreement under the United Nations Framework Convention on Climate Change 2015 Article 7.

%9 Shagun Kapil, ‘Drought Watch: More than 44% of India Now Suffers’ [2019] Down to Earth
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65127> accessed 13 July 2019.
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providing compensation and relief.%* These delays can devastate marginalised communities, which are
pushed towards the edge. In Swaraj Abhiyan, the Supreme Court provided a comprehensive set of orders
on these matters, passing six separate judgements from the single petition to the court.®

The Supreme Court bemoaned the “ostrich-like attitude” of state governments whose actions
affected the marginalised most severely. ¢ The court states that “the sound of silence coming from these
States subjects the vulnerable to further distress”.¢” To address the delays in declaring droughts, the Court
ordered an update to how a drought was classified and declared, to better reflect the new drought
management practices and technologies.® The Court highlighted that droughts were not just about
‘rainfall deficit’.¢> Here the judgement demonstrated a shift away from a hazards approach. The Court
wanted adequate attention also to be paid to aspects such as declining surface and groundwater levels,
which have significantly diminished, partly due to inadequate regulation and overexploitation.”® The
judgment ordered a revision of the methodology for declaring droughts, aimed to incorporate the
complexity of how droughts manifest and reduce the “elbow room” of discretion by each state-level
government.’!

The Court also issued significant directions around poverty alleviation and social welfare in the
face of droughts. The directions demonstrated a human security approach to drought response and
climate vulnerability, reflecting that vulnerability is caused by changing climate conditions, structural
poverty, food distribution and access, or the “contextual conditions” of vulnerability.’2 The Court

universalised India's targeted food provision scheme under the National Food Security Act, 2013, which

54 Jitendra, ‘Farmers Suffer as States yet to Declare Drought’ [2018] Down to Earth
<https://www.downtoearth.org.in/news/agriculture/farmers-suffer-as-states-yet-to-declare-drought-62079>
accessed 22 April 2020.

85 Swaraj Abhiyan (I) v Union of India & Ors (2016) 7 SCC 498 (11 May 2016); Swaraj Abhiyan (I1) v Union of
India & Ors (2016) AIR SC 2953 (13 May 2016); Swaraj Abhiyan (Ill) v Union of India & Ors (2016) 7 SCC 544 (13
May 2016); Swaraj Abhiyan (IV) v Union of India & Ors (2015) W.P (C) 857 (13 May 2016, Supreme Court of
India); Swaraj Abhiyan (V) v Union of India & Ors (2015) W.P (C) 857 (21 July 2017, Supreme Court of India);
Swaraj Abhiyan (V) v Union of India & Ors (2015) W.P (C) 857 (18 May 2018, Supreme Court of India)
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was enacted to uphold the right to food.” It ordered that all households were eligible for food rations,
and midday meals for children were expanded to include more nutrition and over drought-prone summer
months. It rejected government contentions about fiscal constraints as a reason for denying relief in
drought-affected areas.’

The orders reflects the “vulnerability-poverty” linkage that human security framings aim to
address and how the realisation of socio-economic rights is vital in a climate context.” In order to reduce
vulnerability, the court essentially expanded welfare schemes. However, some aspects also demonstrate
the weakness of the human security framing. For instance, as mentioned, the court made significant
changes to drought declaration processes. However, power was not taken away from the state (both
national and sub-national governments) and wrested within a top-down system. A few years on, this has
led to little fundamental change in improving the delays to drought declaration, as states revised policies
and made the process as difficult.”s

On the other hand, some aspects show the potential for more transformative shifts in reducing
climate vulnerability through litigation. For instance, the court issued several directions around the
Mahatma Gandhi National Rural Employment Guarantee Act INREGA), based upon protecting the
constitutional rights to life, right to food, and right to livelihood.”” NREGA is India’s flagship rural
employment scheme, providing 100 days of guaranteed work in a year for every rural household at a
minimum wage. It has been identified as critical to rural vulnerability reduction and climate adaptation.”
For instance, the scheme employs rural people to work on water conservation measures in drought-prone
areas.” In this case, the court responded to late payment of wages under the scheme, a widely reported
grievance. 8 Delays can have fatal ramifications on lives and livelihoods, particulatly during a drought.

From a relational vulnerability respective, NREGA offers the potential to break from exploitative

power relations that cause climate vulnerabilisation through a guaranteed right to work. Indeed, research
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Series 14 <https://opendocs.ids.ac.uk/opendocs/bitstream/handle/20.500.12413/13040/NFSA-
LWP.pdf?sequence=1&isAllowed=y> accessed 31 January 2020.
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has shown that its most notable effects are the inadvertent consequences on power relations within a
climate-stressed rural environment.8! NREGA has shown to increase rural wages, provide access to
regular and predictable employment, reduce labour migration, decrease hunger, and, for women, in
particular, access to minimum wages and an ability to purchase productive assets.®2 Implementation is an
issue however, and a lack of political will, administrative capabilities and engagement with civil society in
some states are seen as reasons for not succeeding.3But, where successfully implemented, Jakimow finds
that both labourers and landowners perceive NREGA to have partly shifted power to labourers, including
to low-caste and female labourers.3* Jakimow suggests that although NREGA is not directly
transformational in itself, it has the potential to “facilitate conditions” in which more transformative
power structures are challenged from the bottom.8> Taylor argues that an expanded set of demands from
NREGA, increasing the number of guaranteed work days, building in representative participation of
communities into all aspects of the programme’s implementation is necessary to turn it into a truly
transformative vehicle to reduce climate vulnerability.86

Undoubtedly, the Supreme Court’s directions to address late payment of wages are only one part
of such transformation. Nevertheless, the overall point is that if climate vulnerability is viewed from a
relational perspective, strategic litigation targeting schemes such as NREGA offers a potentially
transformative role in helping individuals and communities adapt and break the chains of

vulnerabilisation.

3.2.  Land disputes, renewable energy and climate vulnerability

Solar energy has a central role in India’s climate strategy.8” India has a goal of 450 GW of solar by

2030.88 Under the Paris Agreement, developing countries such as India should continue to enhance their
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Agrarian Environments’ (n 7) 324. See also: Rachel Godfrey-Wood and Benjamin CR Flower, ‘Does Guaranteed
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Employment Guarantee Act (MGNREGA)’ (2018) 36 Development Policy Review 0586.
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2020.
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mitigation efforts, moving towards economy-wide emission reduction targets.8? India has also been
leading global co-operation efforts to enhance solar energy production.?” These international law and
policy drivers are coupled with dramatic shifts in the costs of solar energy production.?! However, despite
the ostensibly positive developments at mitigating emissions and decarbonising, a more complex reality
exists on the ground. Ground-mounted solar projects require far more land than wind. %2 Land is
identified as a critical constraint to India’s ambitious solar programme. 9> Renewable energy generation
projects, both in India and elsewhere, have created land contflicts. % These conflicts are caused primarily
by dispossessing commons land from the rural population, stripping communities of their means of
production and subsistence and creating rights issues. Despite this, the Government of India has
exempted solar parks from requiring minimum environmental and social safeguards like Environmental
Impact Assessments, ostensibly to spur investment.?

In recent years, the courts in India have seen numerous cases concerning land disputes that stem
from renewable energy development. In one single state, Rajasthan, there have been at least 15 cases since
2011.%¢ Fatehgarh Ultra Mega Solar Park, a 1500 MW solar park and the second-largest planned ground-
mounted solar development in the wortld, is the most prominent example.”” A group of farmers who had
lost land to the solar park petitioned the High Court of Rajasthan in 2019.%8 The petitioners emphasised,
among other things, the loss of land that was used for grazing purposes. These lands were commons

lands, not held under an individual title per se. However, it was asserted in the court that they were used

89 Article 4(4)

% For instance, through co-founding the International Solar Alliance (ISA) with France. The ISA was launched in
Paris during COP21 in 2015, comprising of 120 countries, and is the first intergovernmental organisation based
in India.
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previously for agricultural purposes, despite their classification as ‘waste land’.9 Thus, the case concerned
a change in land use from agricultural land and whether this was permitted. The court, at first instance,
dismissed the petitioners claim outright.' However, on appeal in 2020, the court has stayed all
construction of the Fatehgarh Solar Park.101

The grievances can often bring to light procedural irregularities. In Saldbana v Union of India &
Ors192, the conversion of extensive grasslands into, amongst other things, a large solar park was the
subject of dispute. The lands in question were rich in biodiversity, had distinctive ecological attributes,
and traditionally supported local communities’ subsistence and livelihood activities.!%3 The petitioners
brought a long list of irregularities and sectecy in the acquisition process to the Tribunal's attention. The
Tribunal temporarily halted all development, saying that the project might only move forward if it was in
accordance with terms of the permit and transparent.!® Other petitions, however, have been less
successful. The court has often ovetlooked livelihood and ecology concerns in the name of climate
mitigation. For instance, the Rajasthan High Court stated, “renewable energy is the mantra of the day
because it is environmentally friendly” in dismissing a petition.!0

In many of these cases, individuals and communities are losing their livelihoods from land
acquisition. This is the single most crucial grievance for petitioners.!% In climate-stressed regions like
Rajasthan, research has shown that communities dispossessed of land often face distress migration, debt,
and vulnerability to exploitative labour.!07 Climate mitigation projects are thus enveloped within these
wider ecological and structural constraints that have a spiralling impact on the ability of individuals and
communities to adapt. Litigation ‘against’ renewable energy development in the Global North is often

about visual and landscape amenity. 198 However, the material concerns of individuals and communities

9 On the terminology of waste land in India, see: Jennifer Baka, ‘The Political Construction of Wasteland:
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409.
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2014).
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in the Global South demonstrate that conflicts around renewables are about climate vulnerability and
adaptation.!®”

These cases can be read as attempts to subvert vulnerabilisation and the power structures
between the state, the developer, and land users. However, the cases discussed above are also primarily
defensive measures, last-ditch attempts to prevent acquisition. Of course, every decision can have far-
reaching consequences for parties beyond that discrete dispute and can change how investors and
developers view risks for large solar parks.!'0 Nevertheless, there is yet to be a case (or a series of cases)
that more substantively tries to use rights-based litigation as a tool to transform the relationships that

cause such vulnerabilisation.

Strategically, framing the issues through a vulnerability lens opens up possibilities of how to
transform these processes. A relational vulnerability perspective, in particular, invites us to think about
litigation that may structurally intervene and, for instance, democratise land relations and project
development. Yenneti and Day highlight the procedural injustices in the acquisition and development of
solar parks in Western India!!!. They demonstrate how the most marginalised communities (smallholder
farmers, nomadic people) suffer the most due to a lack of formal legal title, lack of information,
participation, or the need for consent. Levien argues that the state, in these situations, often acts as a
“land broker” for private capital to overcome the rigid supply of land controlled by a large number of
small peasants.!2 There are also critical distributional issues as local communities never benefit from the
energy generated by the solar parks!13. Strategically utilising India’s rights framework to seek
democratising project planning, land redistribution, free prior informed consent, can be an approach to
transforming the power relations and unequal structures that create vulnerabilisation from large-scale

solar development.!14

3.3. Agricultural debt, climate vulnerability and litigation
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In recent years, debt issues among smallholder and marginal farmers, who account for 80 per
cent of India’s farmers, have risen on the political agenda.'!> The earlier discussion on drought and land
dispossession is interlinked as these events often lead to significant debt levels. Tragically, the level of
debt and agricultural distress has led to thousands of farmers committing suicide every year.!¢ A climate
stressed environment interweaves with debt, agrarian market reforms and other factors producing
unequal climate vulnerability.!? Climate change is projected to drastically decrease the output of staple
crops in India, such as rice, wheat and cereal grains.!'8 A social vulnerability framing brings to light the

importance of addressing debt as a critical driver of vulnerabilisation in this context.

Since the 1990s, India has pursued an economy based on liberalised markets and urban growth.
These shifts are linked also to processes at the international level, such as IMF structural adjustment
programs, changes to international trade rules, the proliferation of agro-capitalism, and urban-led growth
pushed by development banks.!!? The liberalisation of agricultural markets has meant smallholder
farmers, in particular, have been under pressure from rising costs and volatile market prices for their
outputs without adequate levels of state support. Consequently, there is an overreliance on various forms
of credit to maintain a basic livelihood.!20 Smallholder farmers, as Taylor explains, repeatedly borrow
money to purchase agricultural inputs and lock themselves into “lopsided debt relations” with landed and
merchant capital.!2! Such relations mean certain groups become increasingly vulnerable, while others
(those with land and credit) are relatively secure and profit from this distress. This is particularly the case
during a climate-related event such as a flood or drought, where more impoverished households are

forced into further dependence.!22
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The Center for Human Rights & Global Justice observes that the agrarian debt crisis implicates
“the right to life; the right to an adequate standard of living; the right to work; the right to food; the right
to water; the right to health; and the right to an effective remedy, among other rights”.12> Unfortunately,
the response by the Government of India to these human rights issues so far has been inadequate.'24
Given the lack of meaningful political action to deal with the debt issue in rural India, litigation has been

used as a strategy and more direct action and protest to alleviate suffering and realise rights.

There are different ways petitioners have approached courts on agrarian debt issues relevant
from a rights and vulnerability perspective. First, to waive farmer debts in a particular season. Sub-
national governments have often enacted debt waivers after a drought to relieve pressure.'?5 In National
South Indian v Tamil Nadu and Others, aggrieved farmers took the state government to court for its selective
loan waivers to only those with small landholdings.!26 Drawing on the right to equality, the High Court
held that the distinction was arbitrary and extended the benefits to all parties irrespective of
landholding.!?” On appeal, the Supreme Court stayed the High Court’s decision to waive farm loans,

much to farmers and activists' disappointment.128

Second, courts have also been approached by petitioners to clamp down on unscrupulous
behaviour by creditors. For example, in many drought-prone states, the practice of ‘naming and shaming’
farmers who carry significant debts has led to further vulnerabilisation and marginalisation. High Courts
have passed orders to stop such coercive loan recovery.'2? Finally, courts have also been active in trying to
push state policy on farm suicide and debt. For instance, after consecutive droughts and a spate of farm
suicides in 2011, the Allahabad High Court #o0£ suo motu action on farmers’ suicides. 10 The court issued
notices to the relevant ministries to report the causes of every suicide and the steps to provide relief to

the farmers.13!
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A social vulnerability perspective allows us to understand the relevance of debt (and, in turn,
litigation over debt) as a driver for climate vulnerability. Such cases serve as a way of mediating relations
‘on the ground’, empowering certain actors, and disempowering others in an ongoing socio-ecological
process of vulnerabilisation. However, we can also observe how the relief sought by petitioners fit into
different vulnerability framings. For instance, although temporary debt relief can be vital in the context of
a distressed and over-indebted farmer population, it does not fundamentally transform the relations that
produce this debt crisis. Thus, it can be observed as a form of social welfare that provides immediate (but
necessary) relief until the next cycle. Loan waivers also do not generally benefit the poorest and most
marginalised in rural India, as they apply to those with institutional credit through state banks. Landless
and smallholder farmers are generally do not qualify for such loans. Hence, these communities are more
dependent on microfinance, as well as usurious moneylenders, and forms of exploitative credit.!32 Though
cases that petition for loan waivers can be a vital adaptation strategy on a piecemeal basis, they are not a

long-term solution to structural drivers of vulnerabilisation.

On the other hand, a relational understanding of vulnerability invites us to strategise
transforming debt relations. The examples of cases above show piecemeal reforms, focusing on aspects
such as unscrupulous behaviour by creditors. The challenge is whether litigation can more
comprehensively intervene to regulate rural credit markets. Taylor, Natarajan and Others have revealed in
their work the asymmetry of relations between lenders and the rural poor that drives climate
vulnerability.!3? Formal rural lending schemes are often more stringent with repayment, interest, and other
aspects that create obstacles during droughts, floods, and other climate-driven contexts.!3* This forces
households to often rely on more informal credit, or bonded labout, to tepay loans, driving the cycle of
debt.135 In addition to the cases above, recently the courts have intervened to provide moratoriums on
repayments of small loans, such as microfinance due to the COVID-19 pandemic.!3¢ This reflects an
acknowledgement, stated or otherwise, that during a disaster or crises financialisaton among the poor
adversely impacts livelihoods and rights. The courts are a forum that can be used to intervene in these
situations, transform relations and protect rights through regulating industries such as microfinance that

have been left unregulated and relied upon by the poor.137

132 Center for Human Rights and Global Justice (n 120) 10; ‘No Panacea for Agrarian Distress’ (2017) 52
Economic & Political Weekly.

133 Taylor, ‘Liquid Debts’ (n 117); Natarajan, Brickell and Parsons (n 17).

134 |sabelle Guérin and G Venkatasubramanian, ‘The Socio-Economy of Debt. Revisiting Debt Bondage in Times
of Financialization’ [In press] Geoforum.

135 ibid; Natarajan, Brickell and Parsons (n 17).

138 Elizabeth Rhyne and Eric Duflos, ‘Debt Relief in the Pandemic: Lessons from India, Peru, and Uganda’ (CGAP
2020) 5 <https://www.cgap.org/sites/default/files/publications/2020_12_COVID_Briefing_Debt_Relief.pdf>
accessed 1 June 2021.

137 On the lack of regulation of microfinance see: Philip Mader, ‘Rise and Fall of Microfinance in India: The
Andhra Pradesh Crisis in Perspective’ (2013) 22 Strategic Change 47.
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4. Conclusion

As climate change intensifies in countries worldwide, millions of lives in the Global South face a
disproportionate burden of adaptation and vulnerability. As this article has argued, such vulnerability is
not just because of the biophysical impacts of climate change. Instead, these biophysical impacts are
embedded in broader socio-political processes. The vulnerability framings discussed above provide us the

analytical tools for further research and legal activism to overturn processes of vulnerabilisation.

While the hazards framing may remain important in some contexts, this article focussed primarily
on a social vulnerability framing. The two subsets of the social vulnerability approach led to distinct
questions about what types of litigation may be most impactful to overturn processes of vulnerabilisation.
A human security framing, focuses on poverty alleviation, welfare, and institutional responses. This
includes holding governments accountable for operationalising existing laws and policies that further
human security and synergise different institutional actors towards climate vulnerability action.!8
Undoubtedly, if successful, these policies are important to reduce vulnerabilisation and realise human
rights. However, as relational vulnerability scholarship argues, human security approaches do not go far
enough to break the power asymmetries and structures that lead to such vulnerabilisation. Judgements
that merely go back to state institutions to redress their wrongs do not transform the unequal power
relations that, in many instances, drive vulnerability. Relational vulnerability authors argue that strategies
should aim to democratise adaptation strategies, regulate debt relations, enable marginalised groups to
organise (for instance, landless workers) or address unequal property rights over particularly important
resources (for instance, water). The cases explored in India demonstrated both challenges and
opportunities that arise. The utility of these framings can be used by lawyers and civil society groups to

make strategically impactful litigation choices.

Climate litigation scholars have acknowledged that adaptation litigation is often unnoticed and
there is need to examine “smaller cases at lower levels of governance” that are relevant and through our
scholarship “render the invisible visible”.13 The discussion above showed examples of litigation in India
that were relevant for vulnerability yet were not expressly argued on climate grounds. Informed by a
sound critical and analytical framework on climate vulnerability, researchers examining litigation and law
can also begin to unpack the issues in different regions, across different scales, that drive vulnerability.
This could be a step towards a more pluralistic, global and interdisciplinary understanding of vulnerability
and the litigation opportunities therein. This article hopes to be a steppingstone towards new research
questions, agendas, and litigation strategies that can be formulated to address climate vulnerability,

adaptation and realise human rights.

138 Setzer and Benjamin (n 2) 20-22.
139 Bouwer (n 11) 502.
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