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ABSTRACT OF THESIS

The present thesis is essentially a study of extradition law and practice in Egypt 

and other Arab States. It is a study of case law and relevant statutory provi

sions on the subject. Cases dealing with similar problems in English, American 

and C iv il Law countries have been taken into consideration.

The Introduction dwells upon the importance of extradition in modern times, as w ell 

as the new forms of mutual assistance in crim inal matters which have emerged be

tween groups of nations having geographical or po litica l a ffin ity .

Chapter I gives the details o f the historical background to extradition int.he Ancient 

Egyptian times, Islamic Law , as w e ll as during the period of the 19th Century 

when Egypt was under the suzerainty of the capitulation system.

Chapter II deals with the sources of extrad ition , which is preceded by a discussion 

on the continued enforcement of extradition treaties concluded by Egypt prior to 

the Montreux Convention, 1937, and the problems of state succession.

Dealing w ith the substantive law of extrad ition , Chapter III covers the acts for 

which extradition can be granted w ith  details of territoria l jurisdiction and its 

extensions, as w e ll as the principle o f double c rim in a lity . In Chapter IV , re

strictions on extradition have been considered, including exclusion of surrender 

for reasons relating to the nature of the offence, the nationality  of the claimed 

person, the type of punishment to be in flicted in the requesting state, and for 

other procedural grounds such as "N on Bis in Idem" and prescription of the 

offence or punishment.



Cha pter V  covers the legal procedures for extradition, giving details of the 

different authorities responsible for examining requests for surrender In Egypt 

and other Arab States, and the quantity of prlma facie evidence of guilt re

quired therein.

Chapter V I deals with the effects of extradition in which there are certain lim ita

tions upon the requesting state, such as the rule of speciality and re-extradition  

to a third state .

Chapter V II  offers a distinction between extradition, deportation, abduction, 

demanding prosecution of the person requested, domestic execution of foreign 

penal judgments and the right of asylum.

The Resolutions adopted by the Tenth International Penal Law Congress in Rome, 

1969, on Question IV (Extradition) have also been considered; in particular , 

those on the role and rights o f the individual in the extradition system and 

specific human rights guarantee.

Suggestions have been made towards the enactment of a new Extradition Law In 

Egypt; amending the framing of rules under the laws of Arab States; making the 

role of Interpol more e ffective  In this fie ld  and recognizing the Human Rights 

of the In d iv id u a l.
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IN T R O D U C T IO N

IN T E R N A T IO N A L  C O -O P E R A T IO N  IN  THE SUPPRESSION OF CRIME

The fact that sovereignty continues to be a most powerful force in the international

0 )
arena needs no emphasis. This sovereignty is nothing but independence, ex 

cluding dependence upon any other power. As a consequence of internal as w ell 

as external in d ependence  state is free to adopt any form of government, to enact 

any law and to fo llow  any policy it likes. The mere fact that a state is a member 

of the international community restricts Its liberty of action w ith regard to other 

states, because it is bound not to intervene in the affairs of other states. Thus, 

one is compelled to acknowledge that whatever order and collaboration one finds 

on the international scene is the result of states’ realisation of their common inter

ests and their perceived need for co-operation rather than that of an imposition by 

an effective  international organisation.

In the fie ld  of penal law, states are desirous of maintaining law , public order and 

tranqu illity  within their realms by suppressing disorder, anarchy and other dis—

(2
ruptive elements which are regarded as an ti-socia l under their own legal systems. 

They wish, therefore, to get back those law-breakers who have succeeded in 

escaping to other countries. For the accomplishment of this purpose, they have 

to seek the assistance of the authorities o f the state where the fugitive has taken

(1) Briggs, The Law of Nations, 2nd Ed, 1953, p p .4 1 3 -4 1 7 , a t p .414; see also 
A r t . l  of the Convention on Territoria l Asylum, signed a t the Tenth In ter- 
American Conference, 1954, Washington D . C . ,  1954, p . l .

(2) Bedi, Extradition in International Law and Practice, 1966, p .15 .



2 .

asylum to come to their a id  and to deliver to them the fug itive . This special pro

cedure of delivering a fugitive criminal from one state to another to be tried , or 

in order to execute a sentence already pronounced, is termed "extradition".

This extradition is a form of international mutual assistance In criminal matters, 

and w ill probably remain the major e ffective Instrument in the administration of 

crim inal justice. The main object is that escape from the jurisdiction of the

country whose laws have been violated should not secure immunity from punish-

(!)
m ent. Therefore, it works as a deterrent. It is also in the interest of the

state of asylum to maintain order by protecting its own citizens and property from

the threats to which they may be exposed by the immigration of dangerous persons

from other countries. N o country can be sure whether an offender who commits

an offence o f some kind or other in one state today may not tomorrow continue his

criminal activ ities in some other state. Therefore, It is essential to dispose of

him, or its territory would become a place of refuge for malefactors, the common

(2)
enemy of every society. M oreover, It Is based as w ell on reciprocity inasmuch

as the territorial state which is asked to surrender the fugitive today may have to

(3)
request an extradition from the requesting state in the future.

Although history affords numerous examples of states which surrendered fugitive

(4)
offenders to the jurisdiction of the "forum d e lic ti commissi", the law o f extra

dition Is of much more recent o rig in . The advent o f the modem state system, 

the development of new forms of transport and communication brought about by

(1) M oore, A Treatise on Extradition and Interstate Rendition, V o l . l , 18911 p p .5 and 6 .

(2) Biron and Chalmers, The Law and Practice o f Extradition, 1903, p . l  .

(3) H ingorani, The Indian Extradition Law, 1969, p .6; see also B illo t, Traite de 
I ’extrad ition , 1374, p. 12 .

(4) Nussbaum, A  Concise History of the Law of Nations, R e v .e d ., 1954, p .9 .



the industrial revolution in the 19th Century, which reached its peak at the begin

ning of the 20th Century, presented states with an urgent problem of controlling 

the increasing m obility and elusiveness of common criminals. Thus, a concerted 

effort by states in the suppression of crime seemed im perative, whether by bilateral

treaties covering the w orld , or by m ultilateral conventions established among groups

0 )
of nations having geographical proximity or p o lit ic a l links. The v iab ility  of

these instruments is of the utmost importance in the present state of extradition law 

and practice.

In addition, some other efforts have been made for many years by scholars and 

jurists to supplement national laws and b ipartite treaties by general acceptance

of a uniform code of international law on extradition, and by m ulti-partite  conven-

(2)
tions to be adhered to by a ll states, or by territorial groups of states.

(1) See for the important existing regional arrangements, The Arab League Extra
dition Agreement (14 September, 1952); The Benelux Extradition Convention 
(27 June, 1962); The Commonwealth Scheme linking Member States of the 
(British) Commonwealth of Nations (35 states) held in London (A p ril-M a y , 1966); 
The European Extradition Convention (13 December, 1957); The French Comm
unity Treaties concluded since i9 6 0  by France with Its A frican Territories; The 
Inter-Am erican Conventions (beginning with the Montevideo Convention of 1889). 
Further revisions took place in 1940, in 1957 and 1973; The Nordic States Scheme 
of 1962; The Organisation Communale A frica ine  et Malgache ( O .C .A .M . ) ,  12 
September, 1961; The B ilateral Treaties of Extradition amongst the Socialist 
States of Eastern Europe and the Soviet Union can be considered m ultilateral in 
effec t, since they are identical in their provisions, see Shearer, Extradition in 
International Law, 1971, p p .5 1 -6 6 .

(2) See, e .g . ,  Resolutions of O xford , adopted by Institute of International Law,
1880; Draft of International Commission of Jurists, Rio de Janeiro, 1912;
Travers* Project for an Extradition Treaty, 1922; Draft approved by International 
Law Association, 1928; Model Draft of Sub Commission of International Penal 
and Prison Commission, 1931 . See Harvard Research in International Law, Extra
d ition , 2 9 A . J . I . L . ,  supp., 1935; The Afro-Asian D raft Convention of 1961”]



The feasib ility  of a general international convention dealing with the whole subject 

of extradition appeared very desirable by the League of Nations Codification Com

mittee in 1926,^  ̂ but the difficulties prevailing at that time were innumerable for 

such a solution to be realised.

Apart from the Harvard Law School Draft Convention on Extradition which appeared

(2)
in 1935, and the proposal of the International Crim inal Police Organisation in 

1948, no further moves have since been made towards a general m ultilateral extra

dition convention except for a proposed resolution which was passed and submitted 

by the participants a t the Tenth International Penal Law Congress, held in Rome in 

1969, which elevated extradition from the national or parochial plane to the in ter-

(3)
national or universal leve l. The Congress formulated a series of provisions

(4)
which were designed to modernise the law of Extradition . No doubt, the

time w ill come when the problems and d ifficu lties of extradition w ill catch the 

imagination of the entire world community,and a move in the direction of a world 

convention w ill become a re a lity .

Furthermore, if  an international crim inal court was established as advised by the

(1) League of Nations D oc. C 5 l , M 28 , 1926, V o l .20, A . J . I . L . ,  Spec. Supp., 
1926, p p .243-251 and 754 -7 5 7 .

(2) It represents the most comprehensive study of extradition law and practice 
hitherto undertaken and its recommendations are generally of a progressive 
and realistic nature. See Harvard Research, Extradition, supra.

(3) See Bassiouni, International Extradition; A  Summary of the Contemporary 
American Practice and a Proposed Formula", 15 Wayne L .R .,  1969, p p .733-761 .

(4) See the G eneral Report of Schultz "Present-Day Problems of Extrad ition", 39  
R. I .D . P . ,  1968, p p .785-828; for the Resolutions Taken by the Congress, see 
41 R . I .D .P . , 1970, p p . l2 - l6 .  The participant states in this Congress were: 
Austria, Belgium, B razil, Czechoslovakia, C h ile , Finland, France, Germany, 
G reece , Hungary, Ita ly , Poland, Sweden, United States and Yugoslavia.



1950 Second Session of the G eneral Assembly of the United Nations, such a court 

of international jurisdiction would greatly fac ilita te  the solution of the contro

versies and discrepancies a t present existing between states with regard to extra

d itio n . The same can be said in the sphere of the Arab League. The draft 

statute of the Arab Court of Justice was prepared by a three-man Commission 

appointed by the Council of the Arab League a t its X llth  Ordinary Session, 13 

A p ril, 1950. The suggested jurisdiction covered:

1 . The interpretation of a treaty on any international obligation.

2 . Any question of international law.

3 . The existence o f any fact w hich, if  established, would constitute a breach 

of international obligation or a right established for a state or some of its 

nationals.

4 .  The extent of the reparation to be made for the breach of an international 

obligation .

5 . A ll cases or disputes which the parties agree to bring before the Court.

Unfortunately, the problems in existence at that time prevented such a solution 

being realised.

In other cases, some crimes and some criminals break not only the law of the muni 

cipal public order of one state, but the law and order of two or more states at the 

same tim e. Many of these crimes are w ell-defined  and known as delicta juris

(1) M . K h a lil, The Arab States and the Arab League, International A ffairs, V o l.  
1963, pp.72, 80 .
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gentium,^  ̂ crimes against the law of nations, or against international law and 

order. Thus, the hijacking of, or bomb attacks against, aircraft have of late 

become an international problem. Frequently, the criminals are not arrested 

in the territory of the state where they have committed, planned, or prepared 

their crime or in the countries whose nationals have been affected, because they 

seek refuge in another state, as far away as possible. This danger can be e lim i

nated, or, a t least, reduced -  only by close co-operation of a ll  states in the

(2)
administration of criminal justice. ' The view that war against crime is the

(3)
domestic a ffa ir  of each state would appear to have become outdated.

Moreover, in the period following World W ar I I ,  other new types of mutual assist

ance, which supplement and often replace extradition , have been developed be

tween states sharing geographical proxim ity, a common cultural heritage and a 

comparable social system. These new types include the transfer of proceedings

(1) These crimes may be divided into three classes: (a) Crimes against human persons 
and against the right of men such as terrorism, slavery, traffic  in women and child 
ren, tra ffic  in drugs and narcotics; (b) Crimes against public safety -  circulation  
of obscene publications and pornographic books, films and records; (c) Crimes 
against the international good fa ith , the international trade, and the international 
means of communication, p iracy on the high seas, a ir piracy, currency counter
fe iting , destruction o f, and damage to submarine cables, see Datricourt, "The 
Concept of International C rim inal Jurisdiction", Bassiouni and Nanda, A Treatise 
on International C rim inal Law , V o l . I ,  1973, p p .636 -675 .

(2) G rutzner, "International Jurid icial Assistance and Co-operation in Crim inal 
M atters", Bassiouni and N anda, A  Treatise on International Crim inal Law, V o l . I I ,  
1973, p .190.

(3) See the Textbook on International Law of the Academy of Science of the Union of 
Soviet Socialist Republics, 1964, p p .307 et seq. It maintains the view  that "the 
war on crime is a domestic a ffa ir  of the state concerned, co-operation between 
the states in fighting crime is possible (only) in respect of the problems which the 
states themselves consider acceptable, and to the extent to which they do so".



in criminal matters from one state to another, the recognition and execution of

foreign penal judgments, and the supervision of offenders who have been condi-

(1)
tiona lly  sentenced abroad.

In the sphere of the Arab League, the member states considered that the fight against 

crime, which is becoming increasingly an international problem, caMs for mutual 

assistance by using modern and effective methods on an international scale. Con

vinced of the need to pursue a common criminal policy aimed at the protection of 

Arab society, they entered into the following Agreements:

1 . The Extradition Agreement of 14 September, 1952.

2 . The Agreement for Subpoena and Judicial Deputation, 14 September, 1952.

3 . The Agreement of Pan Arab Organisation for Social Defence against Crime

of 10 A p r il, i9 6 0 . This allows for co-operation between the member states 

In  attain ing the stability  of security by suppression of international incrim i

nation, combatting a I I  crimes, prohibition of traffic  in drugs, promoting the

rehabilitation of offenders, and ensuring reciprocal co-operation between the

(2)
crim inal police organisations w ith in  the Arab Countries.

In co-operation w ith the United Nations, the League of Arab States convened an

Arab Conference on the Prevention of Crime and Treatment of Offenders in Kuwait 

in A p r il, 1970. The Kuwait Conference maintained that Arab commando action  

in the occupied land is not only a legitim ate defence of life  and property, a leg i

timate right to the liberation of homeland from aggression and foreign occupation,

(1) See, in fra , Chapter 7 , Section I I .

(2) Arab League, Series of Conventions and Treaties within the Arab League and with
other International Organisations, 1974, p p .330-342. This Agreement was rati
fied by Jordan 19 6 1, Egypt 19627 Syria 1962, Saudi Arabia 1962, Libya 1964, 
Kuwait 1964.



but also a participation of the masses in the prevention of the continuous Zionist 

crimes against the Arab people in Palestine and the occupied Arab territories.

This Resolution of the Kuwait Conference dealt w ith  a new aspect of the problem 

related to International crimes against peace and humanity committed by Israel in 

the Arab occupied territories. The most important of these crimes are: war of 

aggression^ genocide; deportation and expelling of Inhabitants; destruction of 

homes and villages; murder, persecution, torture and ill-treatm ent of c iv ilian  

popu lations.

The Arab States had recourse to the U . N . ,  asking it to adopt the measures necessary

to stop the aggression instigated against them. The U .N .  condemned Israel and

demanded its immediate withdrawal and respect for international obligations, w ith -  

0 )out e ffe c t .

In the future, possible new forms of international co-operation may develop In order 

to overcome the problems o f extrad ition . For example^ the extradition of the 

accused to the state where the crime was committed, provided the execution of the 

sentence be carried out in the state where the alleged offender's rehabilitation Is

most lik e ly  to occur. Such states would be the state of judgment, the state con-

(2)
ceding extradition or the state where the offender permanently resides.

(1) See Sorour, "Arab Resistance as a Participation of the Public in the prevention 
of international crimes In the occupied territories", Panarab Organisation for 
Social Defence, Essay, 1970, pp. 1 -4 4 .

(2) For the discussion o f this problem, see Schultz, Das Ende Der Auslieferung at 
146 cited in his A rtic le , "The G eneral Framework of Extradition and Asylum" 
In Bassiouni and N anda, supra, V o l . I I ,  p .325.



Another possibility could even envisage that perhaps one day the system would become 

functional insofar as it would allow  the state where the alleged offence was committed 

to try the case. The sentencing and execution would be conducted by the state 

affected , which is considered most appropriate for these functions.



CHAPTER I

HISTORICAL BACKGROUND

Introduction

The materials for the history of the practice of extradition are very scanty, and the 

few instances produced by different writers in proof or disproof of the duty of rendi

tion are In most cases of doubtful app lication . The historic origins of international 

co-operation in the suppression of crime go back to the ancient civilisations of the 

Egyptians and the Chinese where agreements for the forceful delivery of requested 

fugitives were part of solemn religious formulas in the name of national gods. In 

succeeding eras of G reek , Roman and other ancient peoples' history, treaties are 

recorded which included provision for the surrender of criminals. In the co llec t

ion of treaties by Barbeyrac, which covers the period from 1496 B .C . to the time 

of Charlemagne, we find numerous agreements to deliver up persons who had been 

banished, or who were outlaws who had escaped from one country to a n o th e r/ ^

However, there was a prevailing b e lie f that violations of asylum could surely call 

down on the offender the retribution of the Gods and occasionally the country to 

which the fug itive offenders fled and whose protection they invoked took special 

precautions to ensure their safety. Political considerations generally, and state 

interest more particu larly , outweighed religious scruples and the force of trad i

tional custom in order to restrict the indiscrim inate extension of asylum to a ll  

classes of criminals and runaway slaves and to provide for their delivery to the

(1) Barbeyrac, Histoire des Anciens Traites Depuis Les Temps les Plus recules 
iusqu* I'empereur Charlemagne, pp. 1 , 474 , cited in M oore, supra, V o l . I ,
P .10.



Injured state. The practice of extradition was therefore indispensable and came

to be exercised in two ways. First, a state was able to demand the extradition of 

its own fugitive subjects for the commission of certain offences within its own terri

tory.

Second, it could demand the surrender of the subjects of another state for having 

committed ' a crime while residing In the complainant's country, or for having 

wronged the complaining state's subjects when resident in the territory of the 

accused. The delivery of an offender to the offended state operated upso facto 

as an exculpation on the part of the state, of which the guilty individual was sub

je c t. For the presence of a tainted Ind iv idual, as w ell as a tainted property, 

was thought to pollute the whole country, and consequently to bring down upon 

it the anger of the gods. Therefore, i f  both the surrender of the criminal or 

adequate reparation were refused, the relationships between the states concerned 

were transformed from a private to a public character, and such refusal in circum

stances of a very serious nature might be the ground of a justifiable declaration

r (2) of w ar. '

In the course of tim e, w ith the extension of international Intercourse and the regu

larising of Interstate relationships, together w ith the consequent dim inution of 

mutual distrust, various states began to claim -  especially so on the occasion of 

their entering into treaties -  competence of their own respective tribunals to try 

the complaints of foreigners against their own subjects.

(1) Phillipson, International Law and Custom of Ancient G reece and Rome, V o l. I, 
1911, pp.355-360.

(2) Fusinato, "Le Droit International de la Republique Romaine"^ 17 R .D . I .L .C . ,  

1885, p p .290 e ts e q .
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Extradition did not, of course, entirely disappear. It continued for offences 

m ainly, if not exclusively, of a public character -  offences which were regarded 

as crimes against the majesty of the state itself, rather than offences against pri

vate in d iv id u a ls /  ̂ W ith regard to runaway slaves, the practice was. gener

a lly  adopted of returning them to their masters on the receipt of a certain speci

fied sum of money.

The commonest cases which involved offences against the law of nations and for 

which extradition was allowed by Rome, and reciprocally by other states were

First, offences against individuals performing public functions, for example,

(2)
ambassadors.

Second, breach by the ambassadors themselves of their obligation to observe 

neutrality  and not take up arms, and

Third, in the case of conspirators or instigators of war or rebellion, even 

i f  the offending individuals were subjects of the state effecting their 

surrender.

Thus, the Caeritians delivered in 351 B .C . to Rome, the Tarquinians, as the 

instigators of their revo lt. To this e ffec t, in 189 B .C . ,  Philopoemen in command 

of the Achaeans, encamped in the territory of the Lacedaemonians, and thence

(1) De Visscher, Theory and Reality in Public International Law , 1957 p .243; 
Nussbaum, A Concise History of the Law of Nations, T954 , p . 214.

(2) The Roman Law, however, required the surrender of citizens who offered v io
lence to foreign ambassadors on Roman Territory in 266 B .C . and 188 B .C . ,
Dig 50, 5 , 17 Rein "Criminabrecht der Romen", p p .175 -176  quoted by Sir 
G .C .  Lewis, On Foreign Jurisdiction, 1859, p .51; see also Bernard, in the 
first volume of his tra ite , gives a very rich and complete collection of the ancient 
cases, Trait6 Th6orique et Pratique de I'ex trad ition , 1883.
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despatched ambassadors to Lacedaemon to insist on the surrender of the authors of 

the insurrection, promising that if they complied, their state would remain in 

peace, and the surrendered individuals would not suffer any punishment without 

having obtained an opportunity of pleading their c a u s e /  ̂ Occasionally, as 

w e ll, a t the conclusion of a war, the individuals who had been responsible for 

the war were ordered to be delivered up to the victors. Thus, after the defeat 

of Antiochus, King of Syria, the Romans stipulated by treaty for the delivery up 

of Hannibal and four Greeks who had been instrumental in promoting the w ar. 

However, Hannibal escaped and afterwards he was demanded by the King of 

Bithynia, and the demand conceded; but fin a lly  he escaped the surrender by 

death.

In earlier ages in international relationships, very few treaties existed and such 

extradition as did take place occurred generally in the absence of treaty obliga

tions and concerned largely the delivery of po litica l enemies rather than ordinary 

criminals. Indeed, at a time when the transactions of life were comparatively 

simple, crime was easily detected, and the escape of common criminals was not 

seens as a danger and usually resulted in arduous ex ile  for the fug itive . A live

lihood in the place of refuge was also rendered uncertain for the fugitive of another 

place, where he would be separated perhaps permanently, from his fam ily and his 

friends. In add ition , the crim inal had so few means of escape, that there was 

no necessity to warrant a regular system of formal extradition agreements which

(1) Phillipson, supra, V o l . I ,  p p .3 6 0 -3 7 0 .

(2) C larke , A Treatise upon the Law of Extradition, 4th Ed ition , 1903, pp. 16—18 .



the complicated c iv iliza tio n  new renders necessary. Therefore, it is not surpris

ing that this attitude prevailed from ancient times until the end of the 17th C en -

* (1) tury.

However, we find a few examples of early treaties for the surrender of ordinary

criminals, such as that between Henry II and W illia m , the Lion, King of Scotland 

(2)
in 1174, and between France and Savoy in 1376, and between France and

(31Austria and Spain in 1612, but the effective beginnings of modern international 

co-operation in the suppression of crime lie  in the 18th Century, when an increase 

of treaty-m aking occurred between contiguous or very nearly contiguous states, 

having as its ch ief object the problem of d e s e rte rs /^  These earlier treaties, 

however, cannot lightly  be dismissed, for the m ilitary  deserters of the 18th and 

early 19th Centuries tended to take to the roads and become brigands, vagabonds 

and undesirables of other kinds. The remaining treaties are divided roughly 

between those treaties expressed to be concerned w ith  the reciprocal rendition 

of "criminals" and those concerned with "vagabonds". One further class of 

treaty during this period recognised a right of fresh pursuit, permitting the

(1) Oppenheim , International Law , V o l . I ,  8th Edition, 1955, pp .669, 704.

(2) There is no evidence to show how the arrangement operated, and the real be
ginning of extradition treaties between England and other European states 
dates from the treaty of Amiens, 1802; Moore, supra, V o l . I ,  p . 10; see as 
w ell O ’Higgins in his recent c ritica l study which adduces evidence that there 
was a considerable number o f treaties in existence, "The History of Extradition 
in British Practice", 13 Ind. Y . B . I . A . ,  1964, p .78; C la rk , supra, pp. 1 8 -2 2 .

(3) B illo t, Traite de I'ex trad ition , 1874, p p .3 5 -3 7 .

(4) G .F .  de Martens, Recueil de traites, e tc . ,  7 Vols (1801-26) / Supplements 
au recueil de principaux trait6s, e tc . ,  20 V o ls . (1802-1840); see a Iso 
Fauchille , Traits de droit international Public, V o l . I ,  8th E d ., 1922, para.458 .
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authorities of one state to pursue an offender across the border to a certain distance.

Further, the developments of the 19th Century ensured that in an even more vita l 

respect measures to control fugitive criminals could not loncj remain primarily of 

concern only to contiguous states or to be limited to restricted classes of offenders . 

C learly , the leading country in the field of extradition from the end of the 18th to

the end of the 19th Century was France. It is not proposed here to enter more

(2)
fu lly  into this interesting and largely unexplored fie ld  of diplomatic history, 

as our study concerns the historical background of extradition in Egypt and as 

such, w ill be confined to the fo llow ing:-

1 . Extradition in Ancient Egyptian Times.

2 . Extradition in Islamic Law .

3 . Extradition in Egypt from the 19th Century up to the end of the

transitional period of the Montreux Convention of 1937.

(1) See e .g .  France-Basle, 1781, Martens, V o l .2 , p .188; Baden-Wurttemberg,
1823, Martens, Supp., V o l . lO ,  p .380; see also France-Spain, 1786, Martens,
V o l .6 , p .227, cited in Shearer, supra, p .lO .

(2) See a summary o f the Past Development of Extradition, Harvard Research,
Extradition, supra, p p .4 1 -4 6 .
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1 . Extradition in Ancient Egyptian Times

The concept of extradition was first mentioned in a remarkable treaty on the sub

je c t, preserved in the oldest document in diplomatic history of the 14th Century 

B .C . and contemporary with the ages of Moses, between Ramsses I I ,  King of 

Egypt (usually identified w ith the Pharaoh of the Oppression), and Hattusili I I I ,  

King of the H ittites (c . 1280 B .C .) .  This document, which was called the Good 

Treaty o f Peace and Brotherhood, terminated a period of hostility and brought to 

an end the Syrian W ar which had persisted even after the battle of Kadesh; it  

resulted in good relations between the two countries as recorded in the Abu Simbel 

stele of the 34th y e a r /^  The treaty stipulated eternal peace, a lliance against 

common enemies, the protection of trade and industry, and emigration in addition

to the reciprocal surrender of crim inals. Thus, the principle of extradition is 

(2)
expressly recognised whereby each sovereign bound himself, in the first place, 

not to receive emigrants from the country of the other, and to return back the 

criminals of one party who fled and were found in the territory of the other. To 

this e ffe c t, the extradition clause paragraph I I ,  in the Egyptian text stipulated 

that:

if  any great man flee from the land of Egypt, or a town or a 
district belonging to Ra messe -  mi -  Amun, the G reat Ruler 
of Egypt, and they come to the G reat C h ief of H atti: the 
great C h ie f of H a tti shall not receive them and shall cause 
them to be brought to the G re a t Ruler of Egypt, their Lord, 
on account of i t .

(1) S. Langdon and A .H .  G ardner, The Journal of Egyptian Archaeology, V o l .V I ,  
Published by the Egypt Exploration Fund, 1920, p .205; M .S . G in en a , Inter
national Law, 1933, p . 354.

(2) See P. Foucart, in Daremberg -  Saglio , D ie t des A ntiq  SV Asylia; and Egger, 
Traites publics, p p .243 seq, cited in C .  Phi I Upson, supra, V o l.  I , 1911, p . 
359; A . M aher, International L aw ,1924, pp .342-343T
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Extradition also applied to fugitives of humble birth , who fled from the land of 

Egypt and went to the land of Hatti to be servants  ̂  ̂ (paragraph 12). Reciprocal 

clauses to that effect were provided when fugitives flee from the land of Hatti 

and they come to the lands of the G reat Ruler of Egypt (paragraphs 13, 14).

The Extradition Clauses, paragraphs 11 -1 4 , present the same kind of arrangement

as the clauses relating to enemies and rebels. It was not unknown in H ittite

times for the population of a town or district to emigrate en bloc. It may,

however, perhaps be objected that it would be far more d ifficu lt for a town or

region under the Pharaoh to abandon its a lleg ian ce . Another reciprocal clause

was provided in the peace treaty with regard to any offender who offended either

the King of Egypt or the King of H atti whereby each sovereign bound himself by

the treaty not to receive such a fugitive and deliver him up or k ill him. To this

e ffec t, the treaty stated that " If  any subjects of the G rea t King of H atti have

offended him, the G reat King of Egypt shall not receive them in his land, but

(2)
shall advance to k ill them ." From this provision it can be noted that crimes

against the sovereign were of a special character and the escape of those offenders 

was seen as a danger which required sustained and concerted counter-measures 

from both kings to locate, deliver or k ill such criminals.

In the second place, provision was made that a person who surrendered pursuant 

to the treaty should not be subjected to such severe punishments as mutilation 

and the destruction of his house and fam ily . To this e ffec t, Clause 17 concerning

(1) There is a similar provision in the treaty between Subbilulima and M attiuarza , 
King of M ittan n i, see S. Langdon and G ardner, supra, p. 194.

(2) Henry Brugsch, A  History of Egypt under the Pharaohs, derived entirely from 
the Monuments, V o l . l l ,  Second Edition, l d d l , p p . / l - / 6 .



amnesty for extradited persons stated that:

If one man flee from the land of Egypt, or two, or three, 
and they come to the G reat C h ief of H a tti, the G reat Chief 
of H atti shall seize them and shall cause them to be brought 
back to the G reat Ruler of Egypt. But as for the man who 
shall be brought to Ra messe -  mi -  Amun, the G reat Ruler 
of Egypt, his fault shall not be avenged upon him, his house 
shall not be taken away, nor his w ife , nor his children.
They shall not be put to death -  his mother, neither shall he 
be punished in his eyes, nor on his mouth, nor on the soles 
of his fee t. (1)

A  reciprocal clause corresponding to Clause 17 was found in the Treaty, " if  a 

man or two or three flee from the land of H atti and they come to the land of 

Egypt" (paragraph 18).

This treaty was applied in both countries in order that the inhabitants should not 

offend against it and those who did not observe it should be given over to the 

vengeance of the company of gods and their homes and servants. But those 

who would observe these commandments the company of gods should secure their

reward, preserve life for them and their servants, as w ell as those who were

(2)
with them.

These provisions show a revolutionary innovation with respect to the old doctrine 

which cultivated the widespread b e lie f that it was an act of gross impiety, subject 

to the inevitable punishment of the Gods to deliver up a fugitive crim inal. 

Nevertheless, it cannot be denied that ancient treaties do not represent to

any degree a conscious international effort to the administration of ordinary

(3)
criminal justice. Such extradition provisions as did exist were included

(1) Brugsch, supra, p .75; Langdon and G ardner, supra, p .204.

(2) Brugsch, supra, Vo 1.11, p .7 5 .

(3) Moore, supra, V o l . I ,  p .1 0 .
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only In treaties of peace and a llian ce , in which a willingness to deliver up the 

criminals of the other party was just one o f a number of gestures of friendship 

and co-operation /   ̂ However, it is worth noting that at least some insti

tutional concepts, as distinct from the mere crude machinery for surrender, may 

be derived in the early history of extradition as indicated in the first treaty of 

Ancient Egypt. Such concepts are the duty to surrender fugitive criminals, 

the principle of reciprocity as w ell as restrictions based on the nature of penalty 

where severe punishments were not imposed on the surrendered person.

(1) The treaties cited by O 'H igg ins, supra, sim ilarly appear to be concerned pri
marily with objects other than the surrender of crim inals. Even two important 
treaties from the beginning of the modern era of extradition, the Jay Treaty of 
1794, and the Treaty of Amiens of 1802, made provision for the extradition  
only in c iden ta lly .
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2 . Extradition in Islamic Law

A . Is Islamic Law universal or regional?

In princip le, Islamic Law from the theoretical point of view is universal not regional;

it applies to the entire world, not to a part of i t .  It is a law for a l l ,  neither for

certain people or race, nor for a certain continent, it is directed to Muslims ^

- , - (2)
and non-Muslims, to those who live in Dar a l-ls lam  , and elsewhere. The 

jurists of Islam have classified non-Muslims into four categories:-

1 . Ah I al-Dhim m ah

2 . M usta’min

3 . Mu wahhid or H a lif

4 .  Harbi

First, Ah I a l-D h im m ah, or the people of the covenant, (with whom a pact has been

(3)
made) are free non-Muslim  subjects of a Muslim country. They consist of two 

classes: a) Infidels, and b) the people of the book such as Christians and Jews who 

pledge their loyalty to the Islamic state and adopt its citizenship. Those, who,

(1) A  Muslim is a term used for a b e liever who is resigned and obedient to the w ill  
of God and bears witness that there is no God but God and Mohammed is his 
apostle, see in the Q u r’an,Suratu L'Baqarah, Surah i i ,  76; Suratu L ’Muminin, 
the X X I I I ,  Surah, VoTTL

(2) See infra, p . 2 4 .

(3) The spirit underlying such a covenant is that it is so obligatory on Muslims that 
they can in no way dissolve it until the Dhimmis have themselves dissolved it ,  
as God has said: "Those with whom you have made a covenant a t the sacred 
temple so long as they are true to you, be true to them. V erily  God loveth 
those who fear him", Q u r’an,Surah IX , verse 7 .



for the payment of a poll tax "fizyah" Muslims, are under an oblivation not only 

to abstain from causing them any harm but also responsible for their security, 

freedom and to leration . The Ah I al-Dhim m ah can attain this position either by 

surrendering themselves to the Islamic state which has established itself in their 

country and thus becoming its citizens, or by entering into a peaceful agreement

in the same manner as the people of Najrcm and the Banu Taghlib tribes did during

0 )the regime of the Holy Prophet and Umar the G re a t, respectively.

Usually the covenant of Dhimmah is dissolved in the following cases:

1 . If  the Dhimmis declare war against the government with which they have 

made the trea ty .

2 . When a Dhimmi goes over to a Dar a l-H arb  and becomes a resident there in .

3 .  If the Dhimmi becomes Muslim when there is no need of this covenant for

Second, Musta'min or a lie n , one who being a non-Muslim enters Muhammadan 

territory for temporary residence for business or other similar purpose and claims

(3)
safe conduct and immunity from hostilities. The Islamic Law lays down the 

follow ing regulations on him:

1 . He shall not be given a permit for more than one year's stay.

2 .  No personal tax shall be imposed on him .

3 .  He shall pay commercial tax or taxes at the same rate as the government

of his country imposed on visiting Muslims.

(1) M ufti Muhammed Shafi, "Rights of Non-Muslims under Islamic Law ", Press 
Information Department, Pakistan, Bulletin N o . 181, cited in Alauddin A | -  
A zh ari, The Theory and Sources of Islamic Law for Non-M uslim s, 1962, p .6 .

(2) Muhammad Ham iduIlah, Muslim Conduct of S tate, 1953, p .2 73 .

(3) Hughes, A  D ictionary of Islam, 1895, p .4 24 .
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4 . If his state treates any Muslim harshly, and deprives him of his w ealth , 

the Islamic state shall reta liate  by treating him in a similar manner.

5 . It shall be the obligation of the Islamic state to protect his life , honour 

and property in the same way as it does in the case of its Muslim and non- 

Muslim citizens.

Third,M uw ahhid or H a lif , this term applies to the non-Muslim citizens of a non- 

Muslim state which makes a non-aggression pact with an Islamic state. The 

Islamic law in this respect is that Muslims shall be under an obligation to carry 

out the terms of the pact in letter and in spirit. Prophet Mohammed said, "Who

ever enters into a pact w ith a people should neither relax its terms nor tighten them 

until it expires or it be returned to them on terms of equal i ty ."   ̂ ^

Fourth, Harbies, those non-Muslims who are positively hostile to an Islamic state 

and have no pact or agreement w ith i t .

As Islam is not believed by a ll  people, it cannot be imposed upon them, and conse

quently it is only applied to Muslim sovereignties rather than any other states. 

Therefore, Islamic law is connected w ith the sovereignty and might of Muslims; 

and the more extensive the territories ruled by them, the w ider the scope of its 

a p p lic a b ility . However, from the practical point of v iew , conditions and neces

sity have made Islamic Law regional confined to Dar a l-ls lam  rather than universal 

applied to the whole w orld . Therefore, each Islamic state is considered a repre

sentative of Islam with respect to the application of Islamic penal statutes; hence, 

a perpetrator of a crime in Iraq may be prosecuted for the same offence in Egypt.

(1) A l-H in d i, Kanz al-Ummal fi Sunan A l-A q u a l wa al a f 'a l ,  V o l.  I I ,  (1312 H ijriah) 
p .2 9 9 .
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If  a Muslim, a Dhimmi or a Musta'mln cormits a crime In an Islamic state and 

escapes to either another Islamic country or to Dar a l-H arb  (the land of warfare), 

the state, w ithin whose territory the crime Is committed, may request his surrender

In order to prosecute and/or punish him. A lte rn a tive ly , the criminal may be 

known for committing crimes or disturbing security and order within the state.

Is it  possible that such a criminal be extradited in the former case and deported 

in the latter?

Before dealing w ith  extradition and deportation in Islamic Law/  )t Is necessary 

to contemplate the ap p licab ility  of Islamic penal statute to the location of the 

crime In order to ascertain whether Islamic Law is universal or regional.

The A pplication of Islamic Penal Statute to Location of Crime:

(i) Division o f the World by Islam:

Jurists in Islam divided the entire world into two parts:

The first half Included a ll  Islamic states which they called Dar a l-ls lam , the

— %
second included the rest or Dar a I -H a rb . These two divisions, one of which 

represented the land of light and fa ith , "Dar a l-ls la m " , the other that of in fidelity  

and darkness, "Dar a l ’ -H a rb " , were supposed to be in a continual state of open or 

latent belligerency until Dar a l-ls lam  should have absorbed Dar a l*-H arb  and faith

conquered d isbelief.

Dar a£ls!am: This includes a l l  territories in which the Ordinances and Laws of

(1)
Islam are fu lly  enforced, or in which Muslim residents can declare Islamic

(1) Abu Bakr Ibn Mas'ud , A l Kasani, Badai ‘a -a l -  San'ai ’a i Fi Tartib a l-S h a ra 'i, 
A  Treatise on Islamic Law according to the H anafi, First Edition, V o l .V I I ,  
(A H . 1327-1328), p .130 .
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\ / i
rules. Therefore, Dar al-lslam  includes any country where the majority or a ll

of its people are Muslims, any country governed by Muslims even if the majority of

the population are non-Muslims, as w ell as any country ruled by non-Muslims, as

long as it contains Muslim inhabitants who declare Islamic rules or who meet no

difficulties in declaring such statutes.

According to Abu-HanTfa, a Dar al-lslam  becomes a Dar a l-H arb  in three eventual

ities: A . If the edicts of Islam are suppressed and non-Muslim laws operate.

B . If the country in question is adjacent to Dar a l-H a rb , i . e .  without any Muslim 

country being inbetween, and C . if no security exists in the country for either a

Muslim or a Dhimmi under Muslim protection.

The Populus of Dar a l-ls lam  are either Muslims, who believe in Islam, or non- 

Muslims "Dhimmis", who adhere to Islamic judgments, and reside permanently in 

Dar a l-ls lam , regardless of their religious beliefs. A ll Dar al-lslam  residents, 

whether they be Muslims or non-Muslims "Dhimmis", are protected against v io la 

tions of self or property because protection in Islam can be either as a result of

(2)
belie f or of personal security "Aman" . By b e lie f is meant "Islam" and by

"Aman" is meant covenant which can be concluded through meekness and cessa

tion of hostility and the lik e . Those who have believed in Mohammad's mission 

are those who become Muslims and defended their blood and property by Islam; 

as is said by the Prophet, "I am ordered to go on fighting people until they say

(1) Abey Yehia El Ansary, Asna El M atta leb , A  Treatise on Islamic Law According 
to the Shafa’ies, First ETdition, VoT.IV,~~p.204.

(2) Aman means protection given by a Muslim conqueror to those who pay " Jizyah" 
or poll tax, "JJhad", Hughes, supra, pp. 14 , 69 , 109.
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there is no God but G od , and Mohammad is his apostle; if  they do say so, they

have defended their blood and property". In contrast, Dhimmis who have come

into the protection of Muslims by means of a compact or covenant have defended

, (1)
their blood and property even though they adhere to a religion other than Islam. 

Both Muslims and non-Muslim residents of D3r a l-ls lam  are punished only if  they 

commit an unlawful act which is considered an offence in Islamic law.

(2)
Security "Aman" in Islamic law is of two kinds; temporary Aman and perma

nent Aman, the former being fixed by a certain period such as cessation of hosti

lities , or admission into Dar a l-ls lam  for a certain term, the latter continuing 

lim it less ly and enjoyed only by Dhimmis who perpetually reside in Dar a l-ls lam ,
(3)

and who, accordingly, adhere to Islamic rules.

Dar a£ Harb: This includes a ll  non-lslam ic countries which are not under the

sovereignty of Muslims or which do not declare Islamic judgments, whether such 

countries are governed by one or numerous governments, and whether or not they

(1) A l Kasany, supra, V o l .V I I ,  p . 102; K halil El Hattab , Mwahib EI G a li le ,
a Treatise on Islamic Law according to M a lik , V o l.  V I ,  First Edition, 1928, 
p .231; El Ansary, supra, V o l.  IV , p .218; Dardire,"E I Shar'H El K abir", 
M alik 's  Theory, V o l .X  (A H . 1324), p .630 .

(2) A . El Kasany, supra, V o l .V I I ,  p . l0 6 ;  El Ansary,supra, V o l . IV ,  p .210;
K . E lhattab, supra, V o l . I l l ,  p p .3 6 0 -3 6 4 , p .380; Ibn Qudemah, A l Mughni,
A  Treatise on Islamic Law according to the Henbali school, First Edition,
V o l.X  (A H . 1367), p .5 78 .

(3) Dhimmis are not subject to a ll the laws of Islam, either with respect to matters 
which are merely of a religious nature such as fasting and prayer, or w ith re
spect to those temporal acts which, though contrary to the Muhhamadan re li
gion, may be legal by their own, such as the sale of wine or swine's flesh. 
They are subject to Islamic law for the security of person, property and honour, 
and in case of punishment for the seven crimes of Haddaud and reta liation  
(Q isas), Dardire, supra, V o l .X ,  p .611; see also Hughes, supra, p p .3 4 , 710.
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have permanent Muslim residents, as long as they are not able to declare Islamic 

judgments. A  Dar a l'-H a rb  becomes a Dar a l-ls lam  on one condition, namely 

the promulgation of the edicts of Islam. Dar a l'-H a rb  populations are of two 

kinds: "Non-M uslim s and Muslims". Non-Muslims are Dar a l ‘-Harb residents 

who do not believe in Islam. They are not protected and their blood and property 

are proscribed unless they have had a covenant or truce with DOr al-lsfeTm. If a 

Dar a l'-H a rb  subject "Harbi" enters Dar a l-ls lam  without covenant, he may be 

k ille d , his wealth may be confiscated and he may be taken captive, but if  a Harbi 

entered Dar a l-ls lam  upon special permission or covenant, he would be a secured
>i H
M usta’m in. A  Musta'min enjoys temporary protection of person and property as 

his security is not permanent. He may live in Dar a l-ls lam  for the period in 

which his blood and property are secure, but when the term of his security is 

over, he becomes a Harbi where his property and body are violated if  he leaves

Dar a l- ls la m . If  he stays in Dar a l-ls lam  vo luntarily , he may be considered a 

hostile "harbi" in the opinion of some jurists, and Dhimmi in the opinion of others

and so enjoys permanent protection.

A  Muslim, who lives in Dar a l '-H a rb , and has not emigrated to Dar al-lslam  is 

considered in the view  of M a lik , Shafaie and Ahamad, the same as a Muslim 

living in Dar a l-ls lam ; his blood and property are protected by Islam, though 

he lives in Dar a l'-H a rb  for however long the duration of his stay. If he wishes 

to go to Dar a l-ls lam  he w ill not be forbidden. However, the jurist Abu Hanifa's 

view is that a Muslim living in Dar a l'-H a rb  and not emigrating to Dar al-ls lam

is not protected by merely adopting Islam ; for in his b e lie f, protection is not 

by Islam alone, but that a Muslim is protected by the defence of Dar a l-ls lam  

and by the strength and might o f Islam derived from the might and union of
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Muslims. A  Muslim in Dar a l'-H a rb  has neither the strength nor the might,

hence no defence. He can go to Dar a l-ls lam  at any time and thus enjoy

. 0) its protection.

If a Muslim o ra  Dhimmi entered Dar a l'-H a rb  without permission or security "Aman" 

his blood was proscribed, but if  there was such a permission or Aman they were pro

tected, provided that their stay was temporary and they could return back to Dar 

al-ls lam  at any time they wished. If a Muslim chose to live forever in Dar a l ' -  

Harb, his situation would not change as long as he continued to be a Muslim, but 

if  he turned from his re lig ion , he would become a Dar a l'-H arb  subject. Also, 

i f  a Dhimmi liked to reside permanently in Dar a l ’-H arb , he would be a Dar a l ' -  

Harb subject.

I ‘ i

A harbi or secured woman"Musta'mlna", vh o married a Muslim or Dhimmi, became 

a Dhimmi by marriage, but if  a secured harbT"Musta'minM married a Dhimmi woman, 

she would not becomes a harbi by marriage, nor would he become Dhimmi by marry

ing her. If  a secured man "Musta'min"married a secured woman"Musta'mina1' and

(2)
he became a Dhimmi for some other reason, she would be Dhimmi in turn.

It should be noted here that the theory of Dar a l-ls lam  and Dar a l'-H a rb  no longer 

operates In the modern world, because most of the Muslim countries have not en

forced the Shari'ah Law "Islamic religious Law ".

(ii) How far is Islamic Law Regional?

We have seen that Islamic law is universal in princip le, though conditions have 

practically  confined its application to Dar al-ls lam  only . S till, we w ill try to

(1) El Kasany, supra, V o l .V I I ,  p .252.

(2) Abey N agim e, Al- Bahr El Raeik, A Treatise on Islamic Law according to the
Hanifies, V o l . I l l ,  First Edition, (A H . 1334), p . l0 2 .
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show to what extent it is regional. Is Islamic law applicable to a ll residents of 

Islamic countries or is it only applicable to some of them rather than others? If 

it  is applicable to crimes committed in Dar a l-ls lam , is it to be applied to crimes 

committed by the subjects of this Dar w hile  they are in Dar a l'-H arb ?

In princip le, Islamic Law is applicable to a ll residents in Dar al-lslam  regardless 

of the numerous governments and different systems. It is considered the same 

whether Islamic countries are under one ru le , as they were under the reign of 

the Umyyads, or under numerous governments, as in the case of today. Those 

who live in Dar a l-ls lam  should adhere to Islamic judgments wherever they are 

found. The general legal principle is that Islamic Law is applicable to crimes 

committed in Dar a l'-H a rb  by a resident of Dar a l-ls lam  whether Muslim or 

Dhimmi.

The crimes recognised in Islam are divided into three classes:

1 . Crimes of Haddaud, for which the limits of punishment have been defined

0)
either in the Qur'an or in the H ad ith . These are:

(2)
a .  A dultery , for which the adulterer must be stoned.

(3)
b . Fornication, for which the gu ilty  persons must receive one hundred stripes.

c . The false accusation of a married person with adultery, "quazf", for

(4)
which the offender must receive eighty stripes.

(1) Hadith , lite ra lly  means tradition, sayings, deeds and practices of the Prophet 
Muhammad.

(2) M ishkat, Book X V , C h .l  .

(3) Q ur'an , Surah X X IV , 2 .

(4) Q ur'an , Surah X X IV , 4 .
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0 )
d . Apostasy, which is punishable w ith death.

(2)
e . Drinking w ine, for which the offender must receive eighty lashes.

(3)
f .  Theft, which is punished by the cutting off of the right hand.

g . Highway robbery: for robbery only, the loss of hands and feet, and

(4)
for robbery w ith murder, death, either by the sword or by crucifix ion.

2 . Crimes of Qisas or "reta liation" are applicable to cases of murder and of 

wounding. Its punishment although fixed by the law, can be remitted by 

the person offended against, or in the case of a murdered person, by his

heirs. Qisas is the lex ta I ion is of Moses "Eye for an Eye, Tooth for a

(5)
Tooth, Burning fo r Burning, Wound for Wound, stripe for stripe", but

in allow ing a money compensation, Muhammad departed from the Jewish 

(6)
C ode.

3 . Crimes of Tazir or "Chastisement" such as attempted theft, attempted adultery, 

kissing and touching, perjury, false evidence, bribe, whoredom and larceny.

It signifies an in flic tion  undetermined in its degree by the Islamic Law, on 

account of the right of G o d , or of the individual: and the occasion of 

"stated punishment" has not been appointed, whether that offence consists

(7)
by word or by deed .

(1) M ishkat, Book X IV , C h .5 .

(2) M ishkat, Book X V , C h . IV .

(3) Q ur'an , Surah V , 4 2 .

(4) Q ur'an , Surah V , 37 .

(5) Exodus X X i, 24 , Hughes, supra, p .4 7 7 .

(6) Q ur'an , Surah I I ,  173.

(7) Hughes, supra, p .632.
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A small part of these crimes has been defined by Q ur'an , w hile the majority 

of It was left to the discretion of the Imam, according to the current c ir

cumstances for the Interest, security and welfare of society. The measure 

of chastisement Is left to the judge, as Its design is corrective, and the dis

positions of men with respect to It are d ifferen t, some being sufficiently  

corrected by reprimands whilst others, who are more obstinate, require 

Imprisonment and even corporal punishment.

As conditions do not permit the application of Islamic Law except In Dar a l'-ls lam  

to a l l  residents existing therein, It  was quite sufficient to apply Islamic penal statutes 

to crimes committed In Dar a l'-H a rb , by a resident of Dar a l'- ls la m . This Is the 

general principle of Islamic Law, though It is disputable, and jurists differ In Its 

application according to the different points of view which each one considered. 

Three theories for the ap p lic a b ility  of penal statutes to location of crime were esta

blished which are Identical to the theories recognised by positive laws up to the 

present tim e. The firs t, jurisdiction based on personal a lleg iance , stipulates that 

crim inal law should be applied only for crimes committed by nationals wherever 

they exist w ith in  the territory of the state or abroad. This theory was predomi

nant in the M iddle Ages, and Is similar to that of Abu Hanlfa regarding the ap p li

cation of Islamic Law for crimes committed in Dar al'lslam  by Its nationals

(Muslim or Dhimmi) but not to aliens "Musta'mln" whose residence Is temporary 

(2)
In DOT a l'- ls la m . The Idea that crim inal law should

(1) Imam, 11 lit"  means the head of an Islamic state.

(2) According to Abu HanTfa's theory, a secured person "Musta'mln" can be prosecuted
and punished In Dar a l'-ls lam  If  he commits a crime which affects the right of an
Individual, crimes of re ta lia tion , quazf, larceny, but not for other crimes which Is
in re la tive  to the right of God -  see Ibn Humam, Shar'h Fath E l-Q a d lre , a Treatise
on Islamic Law according to Hanafls, V o l . IV ,  First Edition, (A H . 1315), pp .152-156;
El Kasany, supra, V o l . IV ,  pp. 1 3 1 -1 3 3 .
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follow nationals abroad is not accepted by Abu H an ifa . Therefore , i f ,  for instance, 

a Muslim commits adultery or theft or drinks wine in a Dar a l'-H a rb  and then migrates 

to a Dar a l-ls lam , he cannot be punished there because a Muslim judge has no juris

diction or power over the citizens of a Dar a l '-H a r b . S im ilarly, if  a Muslim goes 

over to a Dar a l'-H a rb  and makes an unlawful contract with a Harbian, such as

usury, and then returns to D&r al-lslflVn, he cannot be held guilty , because the 

crime took place in a Dar a l'-H a rb .

The second theory, recognised by positive laws, stipulates the application of the 

state's criminal jurisdiction over nationals or aliens for crimes committed within 

its national domain, whereas such jurisdiction does not reach beyond its terri

torial boundaries to punish any of them for crimes committed abroad. This

theory predominated until the 19th Century and is identical to that adopted by

(1)
Abu Yusuf, who applied Islamic Law for a ll crimes committed by nationals, 

whose residence is permanent, or by aliens, however short the duration of their 

stay, in Dar a l-ls la m . Therefore,a Musta'min upon entering and residing in 

Dar a l-ls lam  is considered a Dhimmi and is to be treated as such.

The third theory stipulates the application of crim inal law to a ll residents,

nationals or a liens, for any crime committed w ith in  the state's territory, as

(2)
w ell as for certain crimes committed by the nationals abroad. This is the

(1) El Kasany, supra, V o l .V I I ,  p .134 .

(2) As to crimes of Haddaud and Qisas "re ta lia tio n ", committed in Dar a l'-H a rb ,
the head of the Islamic State "Imam" has not the right to pardon the crime or 
its penality while in other crimes of "TazTr" -"chastisement" a discretion to 
pardon the crime as w ell as the whole or part of the penalty can be carried 
out. See K. Hattab, supra, V o l . I l l ,  p .355; M . Ibn Qudemah, supra, V o l .X ,  
p.439; Abey Ishak EI Shirazy, El M ohazeb, A  Treatise on Islamic Law accord
ing to Shafies, V o l . I I ,  First Edition, (A H . 1333), p .358 .



theory that predominates positive laws today, and which is adopted by the Egyptian 

Criminal Law N o .58 o f 1937. It does not d iffer from that of M a lek , Shafaie and 

Ahmad, where Islamic Law is applied for crimes committed in Dar a l'-H a rb  by a 

Muslim or a Dhimmi. Nevertheless, such crimes are punishable by the lex loci 

d e lic it in Dar a l'-H a rb  according to whether the crime is punishable by Islamic 

Law. If such an act is considered a crime only in Dar a l'-H a rb  and not under 

Islamic Law, no penalty would be imposed. It is agreed, however, that neither

a Muslim nor a Dhimmi can be k illed  in retaliation for the murder of a Harbi or a 

Musta'min because the latter does not enjoy permanent protection. At the present 

tim e, the legislative authority in every state has the right to institute penalties for 

crimes committed abroad by its nationals i f  it is considered to be in the state's 

interest. Such differences, between positive laws and the Islamic theory, are 

not of practical importance, as crimes that are punishable in accordance w ith the 

latter theory are the serious ones and it is in the state's own interest to punish such 

offences.

( iii)  How Can Islamic Theories be Applied when Islamic States are Numerous?

It is noticeable that Islamic Theories divided the world into Dar al-ls lam  and Dar a l ' -

Harb. Some people think that this division necessitates that Islamic States should

be under the rule of one state and Dar a l ’ -Harb as w e ll, but this incorrect, for 

Islamic theories are not based on an assumption that Islamic states be ruled by one

Governm ent. They are based on the dictates of Islam which prescribe that a ll

Muslims everywhere should be united. The simplest and most effic ient way of

achieving this is that a l l  Islamic states should be under one ru le . However, this

is not the only way o f achieving the objectives of Islam, for these can be achieved

w h ile  Islamic states are numerous as long as they a ll follow the same direction and

adopt the same policies. Thus, it is conspicuous that the idea of universalism in
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Islam orig inally  means universalism of principles and not of sovereignty. In other 

words, universalism in Islam embarks, in the first p lace, on ideological, not poli

tical lines. However, it is to be noted that Muslim International Law, as modern 

international Law, includes two categories of rules, i . e .  regional and universal.

The regional tackles mostly the inter-relations o f the Islamic states. This region-

0) .a lity  does not impair the international character of the law as a whole. There

fore, the Islamic state, so long as it is not attacked, is ordained to co-operate with 

non-Muslim states in terms of peaceful co-existence.

Islam does not reject a system like that adopted by the U .S .A . o r U .S .S .R . ,  

neither does it reject a system like the British Commonwealth, nor the system 

adopted by the Arab States a fter the establishment of the Arab League which tries 

to unify attitudes and policies of the d ifferent Arab States. N either does it refute 

the invitation of an Islamic League consisting of a l l  Islamic States and supervising 

them, trying to unify their goals and attitudes and solving their internal disputes.

An attestation of what we have said is that Islamic theories were set during the rule 

of the Abbasids after the Islamic State had been divided into three: the Abbasieds 

in the east, the followers of A li  (A law ieen) in the west, and the Umayyads in 

Andulucia. These theories have been put into e ffect even a fter every Islamic 

region became an Islamic state.

Islamic theories consider a ll foreign countries as one -  Dar a l ’-Harb -  regardless 

of the various kinds of ruling governments. For exam ple, Muslims fought against

(1) M .T . A lghunam i, The Muslim Conception of International Law and the Western 
Approach, 1968, p.202^



the Turks, Russians, Indians, Spanish, French and Romans, as they considered the 

states of those and others as D5r a l'-H a rb . Therefore, the division of the world 

In to  Dar a l-ls lam  and Dar a l'-H a rb  does not im ply the establishment of the rule of 

two systems or two po litica l units.

Islamic countries are considered one Dar, despite their different governments, 

because they adopt one law, the Islamic Law. In this respect, these countries 

constitute one legal unit in which statutes are not interchangeable according to 

place or race . Non-lslam ic countries were considered one Dar, because their 

laws are, from the Islamic point of v iew , considered the same, unchangeable 

w ith  place or race. This is the proper basis o f dividing the world into Dar a l -  

lslam and Dar a l'-H a rb .

Thus, the existence of numerous Islamic states did not oppose the application of 

Islamic theories in the past, neither does it oppose it in the present tim e. The 

theories were applied in Andalucia, in Morocco, in Baghdad, and can be applied  

today In Egypt, Iran, Syria, Turkey, Iraq, Jordan, Afghanistan, Indonesia, L ibya, 

Yem en, Saudi Arabia, Pakistan, as w ell as In any other Islamic country that has a 

ru ling government and limited boundaries.

It  Is easy to apply the Islamic theories today but this requires each Islamic state 

to  consider itself a representative o f Islam everywhere In the entire world, rather 

than within its own boundaries. Hence, if  we wish to apply Abu Hanifa's theory 

In Egypt that any national of any Islamic state is not considered an alien to Dar 

a l-ls lam  which applies one law, the Islamic Law , we should first punish any 

crim inal for committing a crime w ith in  the Egyptian boundaries, whether a 

Muslim or D him m i, and whether he is Egyptian, Syrian, Iraqi, Palestinian or 

Iran ian . Second, we should punish those criminals for committing crimes In



any other Islamic states, whether their stay in Egypt be permanent or temporary,

provided that they have not been punished under the lex loci or In any other

Islamic state. If they have been punished in any Islamic country, but not in

accordance with Islamic Law, they should be punished again with the penalty

stated in that law, for Islam imposes upon each Islamic state, the application of

Its laws by in flic ting  a penalty on the person who deserves to be punished. This

0)
theory is applied to crimes of Haddaud, Qisas, D iyah, as w ell as crimes of 

TazTr provided by Islamic law . It should be noted that, although the Imam, 

ru ler, has the right to pardon offences of TazTr and subsequent penalties, he has 

not the same right to pardon crimes of Haddaud, Qisas and D iyah . W ith respect 

to other crimes of Tazir provided by the Imam, they are not punished unless It is 

prohibited by the lex loci and the place of prosecution. If  such an act Is not 

considered a crime in the lex loci, or if  it Is only punishable there, it should not 

be punished in any other state. The reason for such a differentiation between 

crimes of Haddaud and Qisas, on the one hand, and crimes of Tazir on the other,

Is that in fliction of penalty in crimes of Haddaud is a duty upon each Muslim and 

should not be neglected or pardoned, whereas punishments for crimes of Qisas are 

obligatory unless it Is forgiveable by the victim  or his avenger. Therefore, if  an 

Islamic State does not perform penalties for Haddaud and Qisas, it should be per

formed by other Islamic states or by Individual Muslims in case governments neglect 

to do so. W ith respect to punishment of Tazir crimes, It may not be executed as 

w e ll as be pardoned. The difference between Ta^ir crimes, stipulated by Islamic 

Law , and other crimes of Tazir prohibited by rulers, Is based on the fact that acts 

constituting the former are not permitted, but the crime could be pardoned as well

Diyah means a pecuniary compensation for any offence upon the person. 
Hughes, supra, p p .91, 114, 128.



as its penalty, but acts constituting the latter may be permitted after having been 

prohibited, and the crime may be pardoned as w ell as Its penalty.

Further, If  Abu Yussuf's theory is applied, in addition to those criminals mentioned 

above,any Musta'mln who enters an Islamic state a fte r committing a crime in an

other Islamic country, and who has not been either punished there or has been 

punished with a penalty not stipulated by Islamic Law , should be punished accord

ing to Islamic statutes. Therefore, any Islamic state is capable of punishing any 

Muslim, Dhimmi,or Musta'mln. who commits a crime In Dar a l-ls lam , whether it is 

committed within the territory o f the state In flic ting  penalty or within the bound

aries of any other Islamic state.

In the application of M a lek , Shafaie and Ahmad's theory, the three previous cases 

are punished, in addition to crimes of Haddaud, Qisas, Diyah and TazTr, crimes 

which are provided for In Islamic Law, I f  they are committed in Dar a l'-H a rb  by 

a Muslim or a Dhimmi of Egyptian nationality , or a subject of any other Islamic 

state. Each Islamic state has the same right over the nationals of other Islamic 

states,for it is the duty of these governments to perform Haddaud without delay.

If  this duty is neglected by a state, any other Islamic state must carry out the task 

when possible.

O n ly  when TazTr crimes, which are prohibited by the legislator, are committed 

abroad by nationals, they should be punished by the national state as w ell as by 

any other Islamic state, under whose laws the act is a punishable offence, but 

when these acts are not punishable by the national state, its nationals should not 

be punished by any other Islamic state, even if such acts are prohibited therein.



Therefore, if  a crim inal, a fter committing a crime prohibited by his national state,

seeks refuge in an Islamic state that permits such acts according to Its laws, he

should not be prosecuted there for the lack of double crim inality . However, he

may be delivered to his state, if  it requests his extradition. Acts committed in

Dtfr a l'-H a rb  need not be considered a crime there because punishment is app li

cable under Islamic law, which Is obeyed by Muslims and Dhimmis wherever they

are , whether the act is permitted in Dar a l'-H a rb  or not.

(iv ) The Results of Applying Islamic Theories

We have seen that a crime committed by a national of an Islamic state, whether 

within or outside the territory of Dar a l-ls lam , is punishable in accordance with 

statutes stipulated by Islamic Law; the escape of a criminal from his country to 

another Islamic state would not save him from being prosecuted and punished.

The only reason for concluding this result is that a ll Islamic countries are one 

whole, each of their governments representing a ll others in performing Haddaud 

and applying one and the same Islamic law.

This is the result to which Islamic theories lead. It is a happy dream that jurists 

of the positive law, as they long for producing one criminal law for the entire 

world, and considering each state a representative of others in applying the right 

of prosecution so that a crim inal cannot escape his crime by fleeing from one 

country to another, and can therefore be punished anywhere he is located by 

the same penalty provided for the offence at the place where the crime was 

committed.

Jurists and international conferences for the suppression of crime look to such a 

dream as an Ideal system for preventing criminals from evading prosecution by



f l eeing to another country. This dream was suggested thirteen centuries ago in 

Islamic jurisprudence, and It Is the theory that has been applied since its incep

tion and the spread o f Muslims a ll over the w orld. It is a glorious deed that 

Islam with Its high Ideals and systems did forestall positive laws w ith Its modem 

systems and dreams which go on the tracks of Islamic jurisprudence, though it  w ill 

never catch up with i t .

(v) The Extent of Dar a l-ls lam

D ar al-ls lam  includes a ll countries in which Muslims have authority, whether they 

represent the majority or m inority. It Includes a ll countries that have come under 

Muslim security, i f  the ir peoples have undertaken to respect Islamic statutes, ev'en 

though they are Dhimmis; It also includes a ll places Inhabited by Muslims who can 

declare Islamic statutes without any objection whatsoever.

Dar a l-ls lam  covers a l l  that It encloses of mountains, deserts, rivers, lakes, lands, 

skies, stratosphere. It also includes any part(s) in Dar a l'-H a rb  in which the 

Islamic armies camp and, accordingly, Islamic warships constitute part of Dar a l-  

lslam.

It is the principle o f Islamic law that the open seas are no-man's land, a point 

which conforms to the modern International Law . S till Islamic Law does not 

object to making regional waters under the sovereignty of the state that owns the 

coast to a certain border.

Jurists said nothing about merchant ships; but application of the general theory of 

Abu Hanifa leads to the conclusion that no punishment be in flicted for crimes com

mitted thereon, if  the regional waters are under the sovereignty of Dar a l ’ -H arb .
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if  they lie in the waters of Dar a l ’-lslam or in no-man's land, for example, in 

m id-sea, Islamic statutes should be applied to crimes committed thereon. 

According to M a lik , Shafai e and Ahmad, punishment should be inflicted for 

crimes committed aboard merchant ships whether the waters belong to Dar a l ’-  

lslam or Dar a l ’ -Harb or open sea, but consideration should be given to the 

difference between crimes of Haddaud and Qisas and between crimes of T a 'z ir , 

as stipulated in Islamic Law and other crimes of T a ’z ir ,  as prohibited by rulers.

The same rules are applicable to aircraft; hence, in fighting planes, a ll 

crimes committed thereon should be punished as they are on the same lines 

with camps and warships. C iv il a ircraft are considered the same as mer

chant ships.

B. Extradition and Deportation in Islamic Penal Law

(i) Extradition

The maintenance of law and order, and the administration of justice within  

the state requires that crimes against person and property, and crimes which 

m ilitate  against the general w e ll-b e in g  of society should be repressed by 

punishment, as the means of deterring others from committing, as w ell as 

of deterring the criminal from repeating, the offence, and also of disabling
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the offender, either permanently or tem porarily, from further crim e. There

fore, it  is preferable that the crim inal should be prosecuted by the country where 

the offence was committed rather than remain unpunished, or even be prosecuted 

under the laws of the place of asylumrbecause at the scene of the crim e, e v i

dence can be investigated with no inconvenience; eye-witnesses* testimony 

is ava ilab le  to give a complete picture of the crim e, and also criminal tracks 

and circumstances surrounding the offence can be observed and tackled. How

ever, there is not much harm in prosecuting a fugitive offender by the state of 

refuge i f  it applies the same laws as are applied in the state requesting extra

dition .

On the other hand, it can be argued that extradition of nationals to the state 

whose laws have been broken to be tried there, may leave the offender unable 

to defend himself before a community he does not know, nor is he related to 

it  by nationality  or language; hence, extradition may be oppressive and 

harmful to him .

Both views have their merits and demerits, and Islamic Law has adopted a line in 

between in order to realise justice, and avert oppression from nationals of Islamic

(1) Piggotj Extradition: A  Treatise on the Law relating to Fugitive Offenders,
1 910, p . 16 , quoting from the Report o f the Royal Commission, M a y , 1878.
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states. The essence of such a position is to d ifferentiate  between extradition to an 

Islamic state, and extradition to a non-lslamic country.

Extradition to an Islamic State

Nothing In Islamic Law forbids extradition from one Islamic state to another of a 

Muslim, a Dhimmi,or a Musta'mln who has committed a crime In either state and 

taken refuge in the other state, unless the asylum state has prosecuted him in con

formity with Islamic Law and in such a case it has the right not to deliver him up, 

as Islamic law prevents the crim inal from being punished twice for the same a c t, 

a principle which is called nowadays "non bis In Idem ". If prosecution and/or 

punishment has been in flic ted , not In accordance w ith Islamic statute, it becomes 

invalid  as they have re lied  upon texts not recognised by Islamic Law. In these 

instances, the requested state cannot abstain from extraditing the offender If  the 

requesting state Intends to prosecute and /or punish him in conformity with Islamic 

Law . However, the requested state has the right as w ell not to surrender the 

criminal for crimes of defin ite  punishments of Haddaud and Qisas If  it intends to 

try and punish him according to Islamic provisions, whereas the requesting state 

does not apply Islamic Law or has no intention of applying i t .  The reason for 

acceptance or non-acceptance o f extradition between Islamic states depends upon 

the theory that a Muslim state represents Islam, and therefore, It should apply Its 

laws and carry out Its texts. Hence, in cases of extradition, the criminal should

not be delivered up to the state a lien  to him , or be prosecuted In accordance w ith

0 )
laws he ignores which result In his oppression and harm.

(1) M . Abu Zahrah, A l-ja rlm ah  W a'L-Uqubah FI I'Fiqh A l-ls la m l, Crime and Penalty 
In Islamic Jurisprudence, no date, p p .-3 6 4 -3 /3 .

*



Extradition to a Non-lslam ic State

Islamic Law does not permit an Islamic state to extradite its nationals whether th e / 

are Muslims or Dhimmis to be prosecuted in Dar a l'-H a rb  for crimes they have com

mitted there. In addition, an Islamic state should not extradite nationals of other 

Islamic states to a non-lslam ic country, as they are considered legally  as its own 

nationals. If a Muslim , or a Dhimmi belonging to a be ll igerent state committed 

a crime there, and then took refuge in Dar a l-ls lam , he cannot be extradited even 

i f  the state of residence requested his surrenderT unless there was a previous extra

dition agreement to that e ffe c t. If  such an agreement has been concluded, it 

should be carried out except for invalid  provisions, i . e . ,  if  it states the surrender 

of Muslims who have taken refuge in Dar a l-ls lam  before the agreement is con

cluded. Such retrospective action is considered invalid  as w e ll as any term 

stipulating the surrender of Muslim women whether they take refuge in Dar al-lslam  

before or a fter the extradition agreem ent. A  Muslim woman should not be extra

dited at any rate to a non-lslamic country, even though she may be a national of 

that state, or has a husband, children and fam ily therein who need her. This is 

in conformity w ith God's saying,

O ' believers, when believing women come to you as emigrants, 
test them. God knows very w ell their b e lie f . Then , if  you 
know them to be believers, do not return them back to the 
Unbelievers (Koufar). (1) They are not permitted to the un
believers, nor are the unbelievers permitted to them. (2)

(1) Kafir "singular" l i t . ,  "The coverer" one who hides or covers up the truth.
The word is generally used by Muhammadans to define one who is an unbe
liever in the M inistry o f Muhammad and his Q u r'an . Hughes, supra, p p .207, 
259 , 329 , 401 , 655.

(2) Q u r'an , Surah V . lO ,  The Woman Tested "M om tahina".
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The va lid ity  of extraditing a Muslim or a Dhimmi after concluding an agreement is 

a matter of d ifference. Ahmad and other jurists see that extradition is valid and 

should be fu l f i l le d /   ̂ Abu Hanifa and others take the view that extradition

is inva lid , for a Muslim should not be empowered by a non-Muslim whatever the

(2)
circumstances. Shafeites d ifferentiate  between an extraditee who has a

(3)
clan to protect him in Dar a l'-H a rb  and another who has not. In the former

case, they validate extradition , whereas they prevent it in the latter for fear of

(4)sedition "F itn ah ". The reason for such controversey returns back to what

was decided in the Huddaibiyah treaty signed between Prophet Muhammad and 

Quraish, which was a genuine truce, and provided for a suspension of hostilities 

only for a period of ten years. They agreed that people should be secured and 

guaranteed "from attack by each other; if  anyone from the Quraish wishes to join 

Muhammad without the authorisation of his w a li 'protector' he should be sent back;
(5)

i f  anyone of Mohammad's followers wishes to join Quraish, he w ill not be refused." 

Consequently, Prophet Muhammad, who promised to live up to the terms of the 

trea ty , agreed to de liver up Abou G andal Ibn Sahl, whose state of residence, 

"Q uraish", requested his extradition when he escaped after embracing IslQm to 

join Muhammad. This reconciliation of Huddaibyah was just a cure to a special 

exceptional case which did not provide a general rule to be applied in a ll cases, 

as the principles stated in Islam stipulate that a Muslim should not be surrendered

(1) Ibn Qudamah, supra, V o l .X ,  p .524; K . Hattab, supra, V o l . I l l ,  p .3 6 8 .

(2) Ibn Humam, supra, V o l . IV ,  p .296; El Alousy, ROH Elmaany, V o l .X X V I I I ,  p .67;
K . H attab , supra, V o l . I l l ,  p .387 .

(3) Shirazy, supra, V o l . I l l ,  p .277; Ansary, supra, V o l . IV ,  p .277 .

(4) Fitnah is a term used for those wars and commotions which shall precede the 
Resurrection, Hughes, supra, p . 129.

(5) M . Khadduri, The Law of W ar and Peace in Islam, 1941, p .89 .



to a non-Muslim country to be prosecuted there in accordance with a law different 

from that incorporated in the Q ur'an . Therefore, the action which was taken by 

the Prophet was not litera lly  extradition, but merely the non-acceptance of Muslims 

which was confined only to this special c a s e /  ̂ The Huddaibyah treaty was 

violated within a period of less than two years. The reason for this, Arab histor

ians report, was the attack of Quraish on Muhammad's adherents. It is worth 

noting that a Dar a l'-H a rb  subject, who has professed Islam and taken refuge in 

an Islamic state, becomes a national of this latter state. Hence, by forebearing 

to extradite him, the state actually  refuses to de liver up one of its nationals which 

is concurrent with the general Islamic ru le . However, extradition of Muslim 

nationals to an Islamic state is not considered an exception from this general 

rule, for a ll the lands of Islamic states are considered one Dar of Islam subject 

to one leg is lation: the Islamic law, and each Islamic state is a representative 

of the Islamic institution a ll over the w orld .

An Islamic state may also extradite a secured person "Musta'min" to his national 

state, i f  it requests his surrender, to prosecute him for a crime committed within  

its territory, provided that an agreement has been concluded to this e ffec t. But 

if  the requesting state is not his state of orig in , extradition w ill  not be permitted, 

for this contradicts the contract of safety given to him by which he secured his 

life , unless there is a covenant between the Islamic state, where the fugitive  

offender takes refuge, and the requesting state. Therefore, extradition can be 

carried out in fulfilm ent of that agreement.

The Is lamic rule of non-extradition of nationals is now adopted by the majority 

of states, although certain states, such as England and the U .S . ,  permit the

(1) M . Abu Zahrah, supra, p p .3 7 0 -3 7 3 .
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surrender of their nationals, regardless of reciprocity, a principle which is not 

accepted by Islamic law except between the Islamic states on ly .

A ll over the world, the two principles in effect today are both Islamic, but 

Islamic law applies each one to certain cases, whereas states a t the present time 

adopt either not both of them. In addition, modern states today do not extra

dite a crim inal, even though he is an a lie n , if  its courts have jurisdiction over 

the extraditable crime. This is also an application of Islamic law, for i f  the 

state is competent to prosecute and punish the offender, extradition becomes 

insignificant.

Extradition of Slaves

There is a common agreement adopted today by a ll states that fugitive slaves 

should not be extradited. This principle has been approved since the last 

century after the abolition of slavery; though it was, however, decided thirteen 

centuries ago by Islamic law. Therefore, the rule in Islamic law is that a slave, 

who has embraced Islam and taken refuge in an Islamic state or camp, or remained 

still in D ar-a I*-H arb  until conquered by Muslims , is free and should not be 

surrendered/  ̂ The Shafeites validate his return in one single case, i . e .  

if  he has embraced IslSm in Dar a l ’ -H arb , then emigrated to Dar a l-ls lam , which 

has a covenant with Dar a l*-H arb  for nationals of this latter D ar, as w ell as their 

property, of which slaves were considered a part, is safe under the standing 

covenant. Ahmad argues that a covenant is effective only to what Muslims

(1) Ibn Humam, supra, V o l . IV ,  p .364; Shirazy, supra, V o l . I I ,  p .279; Ibn 
Qudama, supra, \A>t .X ,  p .523; K . Hattab, supra, V o l . I l l ,  p .386.



do or possess, but slaves are in the hands o f Harbis, not Muslims. 

Extradition of Political and M ilita ry  Offences

Modern states also agree not to extradite criminals of political and m ilitary offences. 

Islamic law does not object to such instances because they do not d iffer from the 

general Islamic principles illustrated above.

Can Punishment be Inflicted on Harbis who have Embraced Islam and Taken Refuge 

in an Islamic State

W e have seen that Islamic law does not permit either the extradition of Muslim

women or of Muslim men unless it  is according to a previous agreement, but this

latter remains a matter of controversy by the different schools of Islamic thought.

Is it possible to punish a Muslim who has fled from Dar a l'-H a rb  to Dar a t  Islam for

a crime he has committed in the former? To answer this question we should

d ifferentiate  between two instances, whether a Muslim has committed such crimes

before, or a fte r, embracing Islam. In the first case, no punishment is involved

(2)
overwhelmingly as the rule in the laws of God "Shariah" states that Islam

forgives the previous deeds. The basis of such a principle is G o d ’s saying,

"Say to the unbelievers, if they give up their unlawful deeds. He w ill forgive

(3)
them what is past". This rule was applied to those who hurt Prophet Muhammad 

and Muslims like Kaab Ibn Abey who blasphemed Islam and also to those who killed

(1) Shirazy, supra, V o l . I I ,  p .279; Ansary, supra, V o l . IV ,  p .228; Ibn Qudama, 
supra, V o l .X ,  p .523 .

(2) "Sharicjh" means the law including both the teaching of the Qur'an and of the 
traditional sayings of Muhammad Law, Hughes, supra, pp. 198, 536, 572 and 
609 .

(3) Q u r'an , Surah 8 , verse 3 8 , The Spoils "A la n fa l" .
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Muslims like Wahshie, the assassinator of Hamza Ibn Abd El M otta leb , as w e ll as 

Hind, Abu Sofian's w ife , who mutilated Hamza's body after being k illed . In 

the second case where crimes have been committed after embracing Isl5m, no 

punishment is imposed according to Abu Hanifa and Abu Youssef's theory because 

it happened in Dar a l'-H a rb , where Muslims had no sovereignty. Such a ruling  

authority within the territory where the crime was committed is necessary for 

punishment. Applying M a lek , Shafaie and Ahmad's theory, punishment is due, 

provided that the offender knows, or it was possible for him to know, that Islamic 

law prevents such acts. In this respect, he is only punished for crimes provided 

for by Islam, but not for other acts prohibited in Dar a l'-H a rb . If, on the con

trary, he does not, or cannot know those crimes, no punishment is involved.

(ii)  Deportation

The deportation system in Islam differs whether the deportee is a national o f Dar 

al-lslam  or of Dar a l'-H a rb .

Deportation of Muslims and Dhimmis

Considering the whole of Islamic states as one entity  called Dar a l-ls lam , a Muslim 

or a Dhimmi is not forbidden to enter any Islamic state other than that in which he 

normally resides. Each state or government in Dar al-ls lam  is considered his, be

cause it represents Islam rather than solely representing the territory and its residents.

In princip le, Islamic law does not permit a Muslim or a Dhimmi to be deported from 

Dar a l-ls lam , because such a procedure may do him harm and prevent him from prac

tising his religious beliefs. In addition, deportation of a Dhimmi is contrary to the 

agreement by which he secures protection for his personal freedom, property and 

religious toleration from the Islamic Government.



Therefore, Muslims and Dhimmis are not considered aliens from Dar a l-ls lam , even 

though they are not nationals of the state concerned and have entered Its territory 

for temporary residence. If, by the principles, no Islamic subject should be for

bidden to enter in or deported from another Islamic state, does a state in case of 

necessity, have the right to impose certain restrictions for the entry to its territory  

to preserve public security and order? Has an Islamic state, when necessary, the 

right to deport to the state of origin or any other state, those who are not orig inally  

its nationals?

One of the primary principles of Islamic law is that necessity is measured by its 

volume. This means that what is inadmissible in ordinary conditions is admissible 

In necessity, provided it  should not go beyond this lim it. Accordingly, Islamic 

states have, In the case of necessity, the right to impose restrictions on entry 

into the countries they govern, as much as necessity obliges, but provided that 

there are no other ways to satisfy i t .  Therefore, an Islamic state can deport any 

Muslim or Dhimmi from its territory If  no other way is possible. He may be de

ported to his state of origin or to any other Islamic state other than Dar a l'-H a rb , 

even if  there is a compromise between Dar a l-ls lam  and the place where he was 

deported to Dar a l'-H a rb .

(1)
However, some jurists believed that no Islamic state should prohibit subjects of 

another Islamic state from entering its te rrito ry , nor should It forbid their residence 

therein, on a plea of the preservation of security and public order, or any other 

cause, as each state has its own procedures for protecting its interests, control of

(1) Abdel Kader O uda, Islamic Penal Law compared to Positive Law, Part I ,  The 
G eneral Section, 3rd Edition, 1^63, p .305 .
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suspects and Incriminating their a c tiv ity , when it is directed against the state's 

w elfa re .

This view is compatible with the object and goals of Islam, which aims at unifying 

Dar al-lslam  and making it a community of peace and security for each Muslim or 

Dhimmi. Any counteraction leads to inequality and rouses chauvinism and 

blustering patriotism, a thing which Islam fights against and does not admit .

Deportation of Harbis

Harbis should not enter into Dar a l-ls lam  without special permission or a covenant

in accordance w ith the principles of Islamic Law. In the view of Abu Hanifa,

0 )  > Shafeites and some Hanablas, if Harbis are permitted entry Into to Dar a l-ls lam ,

they should only stay provisionally for not longer than one year. The view of

(2)
M a lik  and others is that the provisional stay Is not confined to a defin ite  period.

(3)
In principle, the Shafeites see that the stay should not exceed four months, 

unless the ruler, Imam, agrees otherwise In the interest of the state.

When the stay of the Harbi is over, the Islamic state has the right to deport him 

from its territory. Also, it has to bring his stay to an end and deport him If he 

breaks security and public order or is suspected of a breach. This Is in agreement

with God’s saying, "And I f  thou fearest treachery any way at the hands of a people,

(4)
dissolve it with them equally", and his saying, "But if  they repent, and perform

(1) Ibn Humarri supra, V o l . IV ,  p .351; Ibn Qudamah, supra, V o l .X ,  p .437 .

(2) Ibn Qudamah, supra, V o l .X ,  p .436; K. Hattab, supra, V o l . I l l ,  p .359 .

(3) E I Ansary^upra, Vo I.  IV , p .2 0 4 .

(4) Q ur'an , verse 58, Surah "The Spoils".
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(1)
the prayer, and pay the alms, then let them go their w ay". However, the

Harbi should be deported to a place where he can be safe and secure as he entered

Dar al-lslam  on security "Aman", so he should not be liable to danger, and must

conveyed to the place where he is secured, as told by G od . "And if any of the

idolators seeks of thee protection t il l  he hears the words of G o d , then do thou

(2)
convey him to his place of security".

It should be noted that a Dhimmi should not be deported even if  his treachery is 

feared or if he commits an act of treachery. The different schools of Islamic 

thoughts d ifferentiate between a Dhimmi and a secured person"Musta,min" where

by the former is a national of the state having permanent residence in Dar a l-ls lam , 

and hence he is under its sovereignty. If  he committed treachery, he could be 

punished on the same basis as a Muslim, but with the Musta'min, for the sake of

(3)
the state's security, he could be deported.

C . Islamic Law compared to Positive Laws

A ll countries have immigration laws prescribing conditions of entry to persons of 

foreign nationality which enables them to deport aliens after entry if  such action 

is considered in the state's interest. The laws commonly laid down more stringent 

conditions where the intended residence is longer. Intended residence may be 

permanent or indefinite (as in the case of a true immigrant), temporary, as in the 

case of business or visiting. A t the end of a temporary period of residence, the

(1) Q ur'an , verse 7 , Surah"Repentance"

(2) Q ur'an , verse 6 , Surah "Repentance"

(3) Ibn Humam, supra, V o l . IV ,  p .294; Hattab, supra, V o l . I l l ,  p .386; Shirazy,
supra, V o l . I I ,  p .294; Ibn Qudamah, supra, V o l . I ,  p .520.
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alien must leave the country unless permission for an extension of stay is sought and 

granted. The above-mentioned principles in use today are the same as those stipu

lated in Islamic Law more than thirteen centuries ago.

In addition, positive laws In force today coincide with Islamic law in that nationals 

of states should not be deported from, or prevented from entering Into/  their home 

country.

In general, the laws of today, however, do not stipulate that a deportee should be 

deported to a safe place, as it is quite sufficient, in the state's interest, that the

deportee should be deported even If  such an action renders him liable to danger In

0 )
the receiving state . In this respect, Islamic law was more beneficial to the

deportee, as it stipulated that a person should be deported to a place where he

(2)
would be safe and secured.

(1) In this respect, the position In the U .K . differs from the attitude of other 
countries. See, In fra , Immigration Act 1971, C h .77 , Statement of Immi
gration Rules for Control A fte r Entry, E .E .C . and other Non-Commonwealth 
Nationals, 25 January, 1973, Series 82 , paras. 57 , 4 6 .

(2) Abd El Kadir O uda, supra, p .307.



3 . Extradition in Egypt from the 19th Century up to the Transitional Period of the

Montreux Convention of 1937

A . Legislation and Jurisprudence in Egypt prior to the Conclusion of the Montreux 

Convention, 1937

In the last century, Egypt was a country under the suzerainty of the Ottoman Empire 

but enjoying firmans of the Sultan, an extensive autonomy under the rule of the 

Khedivial fam ily . The geographical position, the nature of the country and the 

construction of the Suez C anal, with its opening to traffic  in 1869 placed Egypt 

in a situation of very special importance. Further, as part of the Ottoman Empire ,

Egypt became subject to the application of the capitulatory treaties concluded by

(1)
the Porte. The essence of capitulations was that the nationals of the capitu

latory powers lived for centuries under a special regime, which led to their being 

organised and administered to some extent in separate national communities and

to their being, in many respects, in a position different from that of the nationals

(2)
of the country or of foreigners elsewhere. They were, to a great extent, 

removed from the application of the local law and removed from the jurisdiction 

of the local tribunals, subject in jurisdictional matters, c iv il,  commercial and

(1) The capitulatory powers were: United Kingdom'Treaty 1765", Belgium "Treaty 
1838", Denmark "Treaty 1756", France "Treaty 1740", G reece "Treaty 1855", 
Ita ly  "Treaties w ith Sardinia 1823, Tuscany 1833, Naples 1840, confirmed with  
Ita ly  1 861 " , Netherlands "Treaty i8 6 0 " , Norway and Sweden "Treaty 1737", 
Portugal "Treaty 1843", Spain "Treaty 1782", U .S .A . "Treaty 1830", Russia 
"Treaty 1783", Germany "Treaty 1761", Austro-Hungary "Treaty 1718",
Rumania has enjoyed capitulatory rights since 1906. Under the Treaty of Berlin 
of 1878, Rumania has the most favoured nation rights.

(2) M . Bahi Ed Dine Barakat, Des Privileges et Immunites dont jouissent les Etrangers 
en Egypte v is -a -v is  des autorites locales, thesis, submitted to the Law Faculty of 
the University o f M ontpellier, 1912, p .163.



crim inal, to Consular Courts and "to a great extent" to the enforcement of their 

own national laws, as laid down for them by their own Governments for app lica

tion by those courts, except insofar as those laws expressly called for the ap p li

cation, in special cases, of the foreign law.

This was an altogether novel expansion of consular jurisdiction,unsupported by the 

capitulation treaties based purely on usage, a usage, however, which soon acquired 

the force o f law.

In mixed cases, the principle "actor sequitur forum rei" was applied , which meant 

that the court of the defendant had jurisdiction. Appeals from consular decisions 

were not generally heard in Egypt. Thus, the laws of the country, being unforce- 

able in any forum against foreigners in general, and those nationals of the capi

tulatory powers in particular, became for them practically  non-existent, and the

consequence was none other than the establishment of a complete immunity both

(1)
of jurisdiction and of legislation. The evils which resulted from the existence

(2)
of criminal jurisdiction of consuls over their nationals can be read ily  imagined, 

and, therefore, the administration of justice in Egypt fe ll into what was ap tly  

termed a state of jud ic ia l chaos.

N a tu ra lly , an extradition law did not exist and such a concept never occurred to 

the Egyptian authorities in such circumstances. In addition, it was not possible 

for the Egyptian Government to enter into extradition treaties w ith capitulatory  

powers, as Egypt was described as M i-Souverain state, or as a state belonging to 

Turkey (or even one of its provinces). Such treaties could not be concluded

(1) Brinton, The M ixed Courts of Egypt, 20 A . J .l  . L . , 1926,. p . 673.

(2) Brinton, supra, p .673 .
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unless between states enjoying complete sovereignty. Moreover, there were 

no treaties of extradition between Turkey and foreign powers which applied to 

Egypt except one with the United States of Am erica, concluded in 1874, but 

there was a disposition on the part of the Porte (Ottoman Empire) to claim that 

it was not in force; yet provisions were contained in the ancient capitulations 

with Russia and with Austria, in which it was provided that they would recipro

ca lly  surrender certain classes of fugitives, such as sailors and slaves, provided 

that they had not embraced the religion of the country of refuge w hich, in Turkey, 

was equivalent to a change of n a tio n a lityS   ̂ In the case of deportation, the 

Egyptian authorities were not empowered free ly  to deport or expel an alien from 

its jurisdiction unless he did not come under the capitu lation agreements.

As to privileged aliens, they could not be deported, according to the Convention 

of 28 A p ril, 1866, unless the Egyptian Government has their Consul's consent in 

advance, which was obligatory before taking such ac tio n .

However, the Consul's approval to deport his national alien was d ifficu lt to obtain 

even when it  was deemed to be conducive to public security and morality w ithin  

the Egyptian territory. Later, in 1866, an agreement was reached whereby the 

Government could submit the case to the "Comite du Corps Consulaire" if  the re

quest for deportation of a privileged alien was disapproved by the competent Consul. 

This Committee was composed of nine Consuls elected by the Egyptian Government 

and the Consul of the alien 's nationa lity . The decision was reached by m ajority  

vote and i f  deportation was granted, it would be carried out by the Consul concerned.

(1) Report of M r.S traus, U .S . M inister a t Constantinople on Extradition in the 
Ottoman Dominions, dated 28 December, 1888, cited in Moore, supra,
V o l . I ,  p .8 l6 0



The Establishment of the Mixed Courts

A  remedy for the state of affairs prevailing in Egypt in the 19th Century was sought 

with great skill and pertinacity by Nubar Pasha/  ̂ a Minister under the Khedive 

Ismail. As a result of long and painstaking negotiations held in Constantinople 

and C a iro , he succeeded in obtaining the consent of the capitulatory powers to 

the institution of mixed tribunals in Egypt in 1875.

The agreement fin a lly  reached between Egypt and the Powers took the form of a 

document known as the Reglement d'Organisation Judiciaire, or Statute of Judi

cial Organisation which provided for the establishment of the M ixed Courts in 

Egypt, outlined their organisation, provided for the selection of the foreign 

members, defined the jurisdiction of the Courts, and fixed their duration. These 

tribunals were staffed partly by foreign judges, who were in the majority and who 

presided, and partly by Egyptian judges. The foreign judges were recruited from 

nationals of European Powers and from the United States. They were appointed

(1) The following passage from a report is typical of Nubar's forceful manner of
expression and contains a concise summary of the grievances at which his attack  
was aim ed:"The jurisdiction which determines the relations between Europeans 
and the Government of Egypt and the inhabitants of the country" he complained, 
"is no longer based on the capitulations. The capitulations exist only in name . 
They have been replaced by an arbitrary law of custom, varying with the 
character of each new diplomatic ch ie f, a law based upon precedents frequently  
abusive, which has been permitted to take root in Egypt through force of circum
stances and constant pressure and a desire to make easy the lot of the foreigner.
It leaves the Government powerless in its relation to such foreigners and the 
people without guarantee of even justice. Such a state of affairs violates the 
letter and violates the spirit of the capitulations; it impedes the country in the 
development of its resources; it destroys its progress and brings moral and material 
ruin in its tra in " . See for an English translation of this report, D iplom atic corre
spondence, Department o f State, Part I I ,  1868, p . l5 l  .
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by the Egyptian Government, with the proviso that the appointment must be approved 

by the Government of the country o f which the foreign judge was a national. How

ever, the capitulatory powers regarded the M ixed Courts as Egyptian national courts 

and, due to this consideration, those tribunals were given only a small criminal juris

diction in the matter of bankruptcy offences, offences against the M ixed Courts and 

Judges themselves, police offences and co n traven tions .^  The Consular Courts 

remained competent w ith regard to other crimes, committed by capitulatory  

foreigners which were not within the jurisdiction of the M ixed Courts.

The Mixed Courts, in interpreting the jurisdiction conferred upon them, decided 

that the foreigners over whom they had jurisdiction were not only the nationals 

of foreign powers possessing capitulatory rights, but a l l  non-Egyptians except

Ottoman nationals, or persons belonging to territories which formed part of the

(2)
Turkish Empire. Consequently, the M ixed  Courts extended their jurisdiction

over the nationals of countries not possessing capitulatory rights, who were subject 

to the native courts in penal matters, such as the Persians and Moroccans. Such 

an extension o f the M ixed  Courts* jurisdiction in interpreting the word "foreigner" 

was based on the theory that the capitulatory powers entered into a treaty with  

Egypt in the interest o f other states, and such an arrangement was only an assump

tio n , because those states were not in a position which necessitated the need to 

enter into treaties in order to join the M ixed Courts, as they had no privileges

(1) See the Anglo-Egyptian Treaty of A llia n c e , 1936, cmd. 5270, "The Situation
prior to  the conclusion of the Treaty", 18 B .Y . I  t . ,  1^37, pp .7 9 -9 6 .
at p .8 0 .

(2) A .D . , 1935-1937 , Case N o . 107, p .256 , Notie (2 ).



to renounce. The jurist, Abd El Hamid Badawi Pasha,^  ̂ commented on this theory 

that it was unrealistic to mention that dependence on this theory coincided with 

the principles of International Law and the laws which should be followed in inter

national treaties which orig inally  established the M ixed Courts. These latter 

treaties were not on the level of international conventions which allowed non

signatory states to jo in , but they were special arrangements made for the protection 

of foreigners who enjoyed capitulatory privileges.

However, with the establishment of the M ixed Courts, the Egyptian Government 

decreed the custom enacted by the Consuls that resorting to Consular Courts was 

necessary due to the lack of native organised courts. This custom was confirmed 

also by two legal provisions. First, the restrictive wording of the decree of Re

organisation of the N ative Courts of 14 June, 1883, which provided in A rtic le 15 

that "The new native courts are to have jurisdiction in a ll c iv il and commercial 

suits between natives and in Penal matters as regards offences committed by 

natives", and second, the N ative  Penal Code of 14 February, 1904, was expressly 

made applicable to a l l  persons who commit offences in Egypt, except those who a re  

exempt from native jurisdiction by virtue of any law, treaty or custom (A rtic le  1 ).

In 1882, the regime of the British M ilita ry  Occupation of Egypt commenced, and 

in 1891, a British judicial adviser was appointed whereby it was understood that 

the M inister of Justice in Egypt would take no important step without previous

(1) Abd El Hamid Badawi, "Legislation and Jurisprudence in Egypt", The Golden  
Book of N ational C o u rts ,V o l. I ,  1937, p .3 6 .



consultation and agreement. The best description of Egypt from the p o litica l,

legislative and judicial point of view at that time was expressed by Jules Cochoris 

who, in his survey on the international situation of Egypt and Sudan, said:

Aucun pays ne jouit d'un status international, en appearance 
aussi complique' . . .  , un 6tat d ’ou le souverain, le sultan, ne 
peut faire extrader ses propres sujets, . . .  , la justice enchainee 
par des entraves multiples: C apitu la tion , Tribunaux M ixtes,
Tribunaux Indigenes . . .  (2)

In December, 1914, when Turkey came into the 1914-18 war, a British protector

ate was established in Egypt and the Turkish suzerainty declared "term inated".

The Consular Courts and other exceptional jurisdictions in Egypt were continued 

by decree of the Sultan in February, 1915. The separation of Egypt from Turkey 

appeared, therefore, to involve the inclusion of Ottomans as w ell as of Syrians 

and Palestinians. Such persons in relation to criminal offences became subject 

to the N a tive  Courts, which had, on several occasions, claimed penal jurisdiction

(3)over foreigners in Egypt who did not enjoy the privileges of the capitulations.

In 1922, the British Government issued a unilateral declaration in which they 

recognised the independence of Egypt under the rule of Sultan Fouad, who then 

assumed the title  of King of Egypt, and the British protectorate was terminated.

As a result of this declaration, Egypt acquired and excertsed a greater measure

(1) A  campaign by Lord Cromer was conducted at that time to put an end to the 
ev ils  o f cap itu lation . His indignation was particularly aroused by the vicious 
features of what he termed "Legislation by diplom acy", see Brinton, supra, pp. 
679, 680 .

(2) Jules Cochoris,Situation de PEgypte et du Soudan, 1903, pp. 1 , 2 .

(3) G oadby, "The Present Situation w ith regard to the Privileges of Foreigners in 
the N ear East", 6 J . C . I . L . I . ,  Third Series, 1924, p p .258-271 .



of independence than she had ever had before, even if  this independence was not 

quite complete because of certain matters which were by that declaration abso

lutely reserved to the discreti on of the British Government. Among these points 

was the protection of foreign interests in Egypt and the protection of minorities

Therefore, a ll foreigners' rights existing under the capitulatory regime, including 

the regime of the M ixed Courts, were specifically  guaranteed in the Egyptian 

Constitution of 19 A p ril, 1923, which provided in A rtic le  154 that: "The app li

cation o f the present Constitution shall not prejudice the foreign obligations of 

Egypt, nor shall it  impinge upon the rights which foreigners may have acquired 

in Egypt by virtue of the law, international treaties or recognised treaties".

After the Constitution of 1923, the capitulations were no longer in harmony with

the development of the country, the spirit of the times and the state of Egypt at

that tim e. In addition, the creation of M ixed Courts did not completely solve

(21
the problem of the capitulations in Egypt. ' Two important evils were left 

untouched. First, the complete legislative immunity of foreigners, which made 

it necessary to secure the approval of the powers concerned to any laws intended 

to affect their subjects; and second, the continued jurisdictional immunity of 

foreigners in matters of criminal law . The Consular Courts s till functioned in 

cases o f crime, other than police offences, and the result was the impotence of 

the Egyptian Government to enforce the criminal laws of the country against many 

classes of dangerous criminals, whose activ ities  and examples were highly subver

sive to public morals.

(1) 18 , B . Y . I . L . ,  su p ra ,p .8 7 ,

(2) See Egyptian G a ze tte , A lexandria, .13 September, 1924.



The effect o f this judicial institution, that is the Mixed Courts and the Consular 

Courts, on the extradition of foreign nationals, whether Egypt was the requesting 

or the requested state can be summarised as follows:

a . Egypt as a Requesting State

In the case o f a foreigner enjoying capitu lation, who commited a crime within  

Egyptian territory and, who escaped abroad, or sought protection from his consul, 

the position o f the Egyptian jurisdiction is demonstrated in the following cases 

which reveals the opinion of the competent authorities in Egypt at that tim e.

1 . Herman and Doweltzis Klaous

This German couple were accused of committing murder in Egypt (felony N o .90

ELRAM L-Alexandria, 1923). Subsequently, the Egyptian Ministry of Justice,

applied to its M inistry of Foreign Affairs for the procedure which should be

followed in order to carry out prosecution proceedings against th e m /  ̂ due to

(2)
the fact that they were German nationals. |n the meantime, however, the

German Legation in Egypt requested their surrender from the Egyptian Government 

in order for the German couple to be prosecuted before the Hamburg Courts on 

the plea that these courts were the only competent jurisdiction to try their case as, 

according to A rtic le  149 of the Treaty of Versailles, 1919, no defin ite  provision 

had been made by a decree from the Sultan of Egypt for the British Consular 

Courts to exercise jurisdiction over German nationals. In addition, according

(1) M inistry of Justice's letter N o .2922, dated 12 June, 1924.

(2) The German and Austrian Consular Courts were closed during the 1914-1918  
war and jurisdiction over Germans and Austrians was transferred to the British 
Consular Courts by martial law proclamation of 2 November, 1914, from the 
C om m ander-in-Chief of the British Forces in Egypt at that tim e, 18 
B . Y . I . L . . ,  supra, p .86 , note 1 .
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to the same a r t i c l e ,^  the establishment of national courts with universal juris

diction was not in force at that time.

The Egyptian M inistry of Foreign Affairs replied to the request stating that the 

British Consular Courts were not competent to deal with the case, and subse

quently the Egyptian courts should be set up according to the abolition of capi

tulations which the German nationals previously enjoyed in Egypt. Such 

nationals now became subject to the laws of the country in which they resided 

by virtue of A rtic le  (1) of the N ative Penal Code of 14 February, 1904, as the 

administration of justice requires that criminals who commit crimes within the 

country, should be prosecuted before its courts.

This attitude, embraced in this case by the Egyptian authorities, demonstrates 

that Egypt im p lic itly  accepted that Its courts were incompetent to prosecute the 

nationals of capitulatory states who commit crimes within its territory and escape 

abroad.

However, in 1925, an agreement was concluded between Germany and Egypt in 

which German Consular Courts were reopened and given "with certain exceptions" 

the same jurisdiction as before the war until the institution of a new judicial organi

sation having jurisdiction over a ll foreigners in Egypt should be set up. A  similar 

agreement was made with Austria, three years la ter.

(1) By A rtic le  149 of the Treaty o f Versailles, 1919, Germany agreed with the 
A llied  powers that "until the Egyptian law of jud ic ia l organisation establish
ing courts w ith universal jurisdiction comes into force, provisions shall be made 
by means of decrees issued by His Highness the Sultan for the exercise of juris
diction over German nationals and property by the British Consular tribunals. 
See British Treaty Series, 1919/4 and 1 9 2 0 /1 .



2 . Cristo Makrides Case

In this, as in the previous case, the position of the Egyptian Government was re

affirmed but more d istinctly . In 1927, Cristo Markrides, a G reek national, 

was accused in Egypt of misappropriation and a writ of arrest was issued against 

him by the Parquet of Attareen in A lexandria . On enquiry it was found that 

the alleged offender had fled to G reece . Subsequently, the G eneral Parquet 

requested the Egyptian Ministry of Foreign Affairs to implement the necessary 

procedures to obtain his extradition to Egypt  ̂  ̂ which, in turn, first requested 

the M inistry of Interior to ascertain the true nationality of the fu g it iv e .®  As a 

result of this investigation, the Ministry of Foreign Affairs informed the Ministry 

of Justice that, according to the findings of the investigation carried out by 

Alexandria G overnate, the requested person was of G reek nationality  and, 

therefore, he should be tried by the G reek Consular Courts and not by the 

Egyptian native courts which had no jurisdiction to deal with the case, as Greece

(3)
was one of the states enjoying capitu lation.

3 . G a li la  Bassionni Amrane v . John

This was an action for damages brought against the officer in command of the 

British Army of Occupation in Egypt in respect of an accident caused by a soldier
i

belonging to that army, w hile driving a lorry in the course of his duty. The M ixed  

Courts of A lexandria held on 14 January, 1934, that the Court was incompetent

(1) Ministry o f Justice, G eneral Parquet's letter N o .474, dated 14 December, 1927.

(2) M inistry o f Foreign A ffa ir's  letter N o . 106, F ile 1 7 /1 0 /1 9 , dated 6 M arch, 1928.

(3) Ministry o f Foreign A ffa ir's  letter N o .H 4 ,  dated 13 M arch, 1928.
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to deal with the case. In the course of its judgment, the Court stated:

Although there is neither written convention between Egypt and 
G reat Britain nor an Egyptian decree conferring jurisdictional 
immunity upon the British Army of Occupation in Egypt*except 
the decree of 25 February, 1895, which creates a special t r i
bunal for crimes and torts committed against officers and 
soldiers of the Army of Occupation, the British M ilita ry  autho
rities had, by custom, submitted to the jurisdiction of the 
M ixed tribunals . . .

However,

International usage recognises a special immunity in favour 
of any Army of Occupation and its members when acting in 
the exercise of their duty. (1)

Therefore, the Egyptian Government was not entitled to bring any action to try 

this offence w ithin its own jurisdiction or to request the surrender of the offender 

in order to prosecute him before its courts, as the N ative  Penal Code o f 1904 

was inapplicable to foreigners who were exempt from native jurisdiction by 

virtue of any law , treaty or custom.

b . Egypt as a Requested State 

In this respect, we have to d ifferentiate  between two situations:

First, when the fugitive crim inal whose surrender is demanded, is a subject of the 

requesting state. By the treaties and capitulations granting and regulating extra

territoria lity  in Egypt, the fugitive was regarded as being w ithin the jurisdiction 

of the demanding state, and he was arrested, tried , or transported by the Consul 

of such state upon evidence and by such procedure as was prescribed by his 

Government for the trial of criminals. If the Consul was unable to make the

(1) A . D . ,  1933 -19 34 ,Case N o .74 , p p .187, 188; see also G aze tte  des Tribunaux
d ^ g y p te , X X IV , 1933-1934, p . 108.
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arrest through his own o ffic ia ls , and found it necessary to ask for the assistance of 

the Egyptian authorities, application was made therefore, and such assistance was 

usually g iven, though It  was not obligatory upon such authorities to render i t .  

Therefore, John H . Suratt, a citizen of the United States, charged with the 

assassination of Lincoln was arrested at A lexandria , Egypt, in 1866, and brought 

back to the U .S . for tria l through the enforcement of extraterritorial rights.

The U .S . Consul a t that port mentioned that: "N o  hint of objection to the

arrest, detention, or delivery of Suratt was a t any time made here . . .  The

0)
extradition was accepted at Alexandria 'as a matter of course'".

To the same e ffec t, A rtic le  1 of the Crim inal C ircular N o .8 , dated 2 M arch, 1901, 

stipulated that:

If  any person being accused Is a capitulatory foreigner, he 
should not be arrested unless by a request from his national 
consul. In such an Instance, the offender should be handed 
over to his consul who Is not required to state the reasons 
behind his request, but only a receipt of surrender is neces
sary from him.

From this provision, it is clear that the Egyptian Government could not request 

from the Consul concerned the reason for extradition, or whether the extraditable  

crime was p o litic a l, or n o n -p o litica l, or for any other reason. However, if  

the national Consul neglected to request the surrender of the fugitive crim inal, 

the Egyptian authorities were powerless to arrest the offender or to take any other 

action against him. This was one of the detrimental effects of capitulations 

which existed in Egypt at that tim e. According to this unusual position, the

(1) D ip .C o r .,  1867-68 , Part 2 , p p .82 , 2 75 -277 , cited In M oore, supra, V o l . I ,  
p .1 0 5 . '
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Egyptian Government was obligated to make reservations concerning foreigners 

under the capitulation system when it entered into extradition agreements with 

Sudan, 1902, Palestine, 1921, and Iraq, 1931. Therefore, in the Agreement of 

"Communication of Judicial Acts and Surrender of Fugitive Offenders" concluded 

between Egypt and Sudan on 17 M ay, 1902,^  ̂ it was provided in A rtic le  10 that:

In principle, requests for extradition should not be taken in 
Egypt regarding foreigners who enjoy capitulatory privileges. 
However, the Egyptian Government may request or approve 
the surrender of such a person after obtaining the approval 
of his respective consular authority . The Sudanese G overn
ment should not obligate the Egyptian Government to apply 
for such an approval.

To the same e ffect, the Provisional Agreement between Egypt and Palestine for

(2)
the Extradition of Fugitive Offenders of 7 August, 1922, stated in A rtic le  3 

that:

The present agreement applies only in respect of persons who, 
under the legTs lation for the time being in force in Egypt, 
would, if  in Egypt, be subject to the plenary criminal juris
diction of an Egyptian Court, and in consequence neither the 
Egyptian nor the Palestinian Government shall be entitled to 
apply for, nor required to consent to the surrender of any per
son who is not subject to such jurisdiction.

A  similar provision is found in A rtic le  1 , paragraph (2) of the Extradition Treaty

(3)
between Egypt and Iraq of 20 A p ril, 1931 .

(1) This agreement was written in French, B .F .S .P . ,  V o l .97 , 1903-1904, pp.
981 -985 ; see also Journal O ffic ie l de Gouvernement Egyptien o f 13 M ay, 1902.

(2) B .F .S .P . , V o l .U 8 ,  Part I I ,  1923, p p .2 1 8 -2 2 0 .

(3) B .F .S .P . ,  V o l .134, 1931, pp .7 2 5 -7 2 9 .



It Is thus clear that, although the provisions differed In wording, they coincided 

in meaning, which leads to the conclusion that Egypt, according to the existing 

restrictions placed on her sovereignty at that time in the application of its penal 

legislation to foreigners of capitulatory powers, was powerless to exercise the 

jurisdiction vested in the Consular Courts. The existence of the power of arrest 

invested In consuls against their own nationals was, in principle, an effective  

method of the suppression of e x tra d it io n / ^

In contrast, a d ifferent opinion was expressed and defended by an Egyptian jurist, 

Gindy Abd el M a lik , who stated that the consuls o f capitulatory powers were em

powered to prosecute their own nationals for crimes committed within the Egyptian 

territory and powerless to exercise jurisdiction over them for crimes committed in 

any other state. If , however, such offenders after committing their offences 

sought refuge In Egypt, any action taken against them should be decided by the 

Egyptian Government and the state which had the right to demand prosecution.

They should be extradited according to the regular procedures without prejudice

(2)
to any of the international treaties In force. Such a view was supported

by A rtic le  835 In the Police and Administration Regulations of 1914 which stipu

lated that:

if  any of the capitulatory powers requests the surrender of one 
of Its nationals from the Egyptian authorities in order to pro
secute him for a crime committed abroad, such a request 
should be disregarded unless it Is submitted by the requesting 
state through the diplomatic channels and in accordance w ith  
the rules of International law . The Ministry of Foreign 
Affairs before taking a decision on such requests, should seek 
the M inistry of Interiors opinion on the case.

(1) See Travers, Droit Penal In te rn a tio n a l,V o l. IV , 1920, p .99 .

(2) G indy  Abd El M a lik , Crim inal Encyclopaedia, 1931, p .596.



A t a ll events, this view did not change the fact that the authority considering 

the request for surrender was not the Egyptian Government as it was only en

titled  to deliver up the fugitive offender to his national consul, who had a 

complete discretion to grant or refuse extradition.. Therefore, the reason that 

the Egyptian authorities refused permission to the Italian Government to arrest 

its Tripolitan nationals, who sought refuge in Egypt, cannot be considered, as 

this was due to the following two reasons:

1 . Those Tripolitan nationals were considered po litica l refugees exempt 

from extradition according to A rtic le  151 of the Egyptian Constitution 

of 1923, which provided that "Extradition of Political Refugees shall 

be prohibited without prejudice to international agreements aiming at 

the protection of the social order".

2 .  The allegation made by the Ita lian  authorities that the Tripolitans

were considered its nationals was a matter of dispute by the Egyptian 

Government; hence, the majority of them applied for Egyptian 

nationality .

Second, when the fugitive was not a subject of the demanding state, but of another 

capitulatory state, then the extradition depended upon the conventions or practice 

between the demanding state and the state of which the fugitive was a subject.

This attitude was made clear in connection with an inquiry made in 1907 by the 

United States concerning the possible extradition from Egypt of Nicholas Abraham 

Saba. The Egyptian M inister of Foreign Affairs stated in his reply to the American 

Consul G eneral that:



without entering into a discussion of the 1874 Treaty between 
the U .S . and Turkey to which you refer, I beg leave to say 
that the solution of the question depends upon the nationality  
of the accused person. If the fugitive is of some other 
nationality  and does not concern an American c itizen , your 
diplomatic agency should arrive a t an agreement with the 
consular authorities of the country to which the claimed 
person belongs. (1)

The same approach was adopted in 1934, when the French authorities requested 

the Egyptian Government to surrender Christo Michelsanos, a G reek national, 

for committing misappropriation and larceny whilst working in the French Legation 

in Egypt, and who had remained thereafter. In discussing the request, the Cases 

Department of the M inistry of Justice held the view that the Egyptian Government 

could not solely grant the surrender of the alleged offender to the requesting state 

or take any action without first Informing the fugitive's national consul In order 

to obtain his prior consent to such actions. This position was adhered to on 

several occasions as follows:

(a) On 27 June, 1931, the Legation of the United States of America suggested 

entering Into an Extradition Treaty w ith Egypt, which would abrogate the 

Treaty concluded between the U .S .A . and Turkey of 11 August, 1874.

In discussing the Draft Treaty suggested by the Legation of the U .S .A . ,  

the Egyptian M inistry of Justice observed that it did not include a reser

vation similar to that stipulated in the extradition treaty between Egypt 

(2)
and Iraq, A rtic le  1, paragraph 2 , and requested the addition of such 

a reservation, as Egypt was not In a position to either request or grant

(1) See Hackworth, Digest of International L aw , V o l . IV ,  1942, p . 18.

(2) See Extradition Treaty between Egypt and Ira q , supra.



the extradition of nationals of states who were not subject to the

0)
plenary crim inal jurisdiction of the Egyptian Courts. The

Ministry o f Foreign Affairs, therefore, informed the American Lega-

(2)
tlon that such a provision should be Included.

(b) Before the Montreux Convention, the German Government requested 

to enter Into an extradition agreement with Egypt. When discuss

ing the provisions of the suggested treaty, the Ministry o f Justice 

replied that there was nothing to prevent the practice of extradi

tion with Germ any according to the principle of reciprocity, apart 

from two reservations:

(I) Extradition of Egyptian nationals should not be granted by 

Egypt to which a request for surrender Is being addressed.

( II)  Extradition w ill not be granted by Egypt In the case of 

nationals of capitulatory powers.

When the fugitive criminal was an Egyptian subject, the crime alleged to have 

been committed abroad might be referred to the N a tive  Tribunals of Egypt, as 

there was no convention or understanding, through exchanged diplomatic 

notes or otherwise, whereby Egypt was obliged to surrender its nationals.

(1) Ministry o f Justice Memorandum N o .804 (f ile  N o .7 -3 /4 0 3 ) dated 
4  June, 193 2 .

(2) Ministry o f Foreign Affairs Memorandum No .7038 , dated 5 November, 1932.



If the accused was an Ottoman subject, not Egyptian, he might be handed over 

to the Ottoman judicial authorities, upon demand of the competent o f f ic ia ls /  ̂

It also happened In practice, that when the fugitive was a national subject, 

such a person was conveyed to a ship of the demanding state, and once

thereon was taken under arrest, as If  being on the territory of the requesting

(2)
state and, therefore, transported to the place of tr ia l.

B. Extradition Treaties In Egypt prior to the Montreux Convention, 1937

By the end of the 19th Century, and In the first decades of the 20th Century, 

the Increasing m obility and elusTveness of criminals presented Egypt and Its 

neighbouring states w ith an urgent problem of controlling their movements.

This fact demonstrates what might logically be expected; that the need 

for concerted action against crime seemed essential between contiguous 

or closely related countries which, even today, exchange the majority  

of their fugitive criminals with one another. Subsequently, Egypt

(1) Hackworth, ib id , p . 18.

(2) See Report of M r . Straus, Ib id , cited In Moore, supra, V o l . I ,  p .815.
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entered into three b ilatera l Treaties with Sudan, 1902, Palestine, 1922, and 

Iraq, 1931, in order that these contracting states could procure their crim i

nals from each other for trial and the enforcement of justice, without being 

hampered by any physical absence.

The rules governing extradition to and from Egypt, with countries other than 

the capitulatory powers, were stipulated in the Ministry of Justice Instruct

ions included in the Crim inal C ircular N o .8 of 1901 . These Instructions 

w ill be discussed further, as they are still applicable in the Arab Republic 

of Egypt, and are considered an important reference source for extradition  

therein. Our study now w ill be confined to point out the principles under

lying the Agreements concluded by Egypt prior to the Montreux Convention 

by grouping them under:-

(i) The Offender -  "the person claimed"

(ii)  The extraditable offence and the principle of double crim inality

( i i i )  The procedure.
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(I) Principles Related to the O ffender

The contracting parties in each agreement agreed to deliver up to each other 

reciprocally , fug itive offenders, subject to the rules and conditions prescribed 

by each trea ty . In the first two Agreements concluded by Egypt w ith both 

Sudan and Palestine, the provisions contained did not refer to nationals speci-

I

f ic a lly , but agreed to the extradition o f "a ll persons". Judicial construction, 

as w e ll as executive interpretation, of such a clause, has constantly held that 

the word "persons" includes nationals and, therefore, refusal to surrender a 

fug itive because he or she is a national cannot be justified under such treaty 

provision . To this e ffe c t, A rtic le  6 o f the Extradition Treaty between Egypt 

and Sudan of 17 M a y , 1902, provided that:

Each Government undertakes, in p rinc ip le , the surrender at 
the request of the other Government:

a . Persons who have been suspected of any offence tried  
by the courts o f the requesting government . . .  

b . Persons, who have been detained in one of the prisons 
of the government, making the application in respect 
of executing a penalty issued according to its laws and 
who then seek refuge in the te rrito ry  o f the other country.

In addition , A rtic le  7 of the same Treaty stipulated that each contracting party 

should surrender on the application of the other a ll  persons who have been sen

tenced to six months or more imprisonment according to a judgment, subject to

(1) The U .S . Supreme Court stated that the word "persons" etym ologically in
cludes citizens and that there is no rule o f international law by which 
citizens are exempted from extradition unless such an exemption is made in 
the treaty itse lf, Charlton v . K e lly , 229 U .S . ,  1913, p p .447 -467 ; Canadian 
Courts have taken the same v iew , see Burley, C a n .L .J . ,  1965, p .34; see 
Bassiouni, International Extradition and W orld Public O rd er, 1974, p .488 .
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the conditions stipulated In A rtic le  11 of this Agreem ent.

S im ilarly , A rtic le  2 of the Provisional Agreement between Egypt and Palestine 

for the extradition of fug itive offenders, 7 August, 1922, stipulated that:

Each government undertakes the surrender otn the application  
of the other Government of:

a .  Persons against whom a warrant of arrest has been Issued
In respect of any offence (other than a po litica l o ffence). . .

b . persons who have been sentenced by the courts of the 
government making the application of one year or more, 
or to any heavier penalty for any offence (other than a 
p o litica l offence) provided that the Judgment has not 
been fu lly  executed.

This attitude of favouring the extradition of nationals between the contracting

parties was not strange to both Sudan and Palestine, as the former adopted In its

0 )
crim inal legislation some principles and rules applied In British Law , and the 

latter was under the British Mandate follow ing the same Extradition Act of 1870. 

This law does not make any distinction between national and foreign malefactors.

However, two similar reservations were mentioned in these two Treaties which 

restricted the general application o f the provisions applying to a l l  persons Irre

spective of their n a tio n a lity . First, whenever an application was made for the 

surrender of a fugitive offender and the countrs of the country, to which the appll 

cation was addressed, were competent to try the offence with which such a fugi

tive  was charged, the Government o f such a country might, Instead of acceedlng

(1) See for G rea t B rita in , Extradition Act of 1870, 33 and 34 V ie t  c .5 2 ; see also 
Report o f the Royal Commission on Extradition, Parliamentary Papers, V o l .24, 
1878, Reports e t c . ,  p p .907 -917 ; see also PIggott, Extradition, 1910, p p .18-20; 
Oppenhelm, International Law , V o l . I  (4th edition by M c N a ir , 1928), p p .368 

and 3 6 9 .
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to the app lication , take steps to cause him to be placed upon tria l before its own

(1)
courts. This tria l of fugitive criminals for crimes committed in the territory

of the other contracting party was not lim ited to be carried out w ithin a certain

_ (2) 
period of time in the Extradition Treaty between Egypt and Sudan, but in the

other Provisional Agreement w ith Palestine, A rtic le  9 , provided that:

, . .  I f  w ithin three months of the receipt of the app lica 
tion the offender has not been put upon his tr ia l, it shall 
be the duty of the Government concerned, i f  the other 
conditions provided in this agreement are satisfied, to 
surrender him.

Even w ith  this latter provision, it can be said that in a ll eventuality  neither Sudan 

nor Palestine were able to obtain an Egyptian national from Egypt under these two

(3)
treaties, as the Government believed in the non-extradition of nationals -  a

principle o f customary International Law  which was incorporated ex p lic itly  in

the M inistry of Justice Regulations by the Crim inal C ircu lar N o .8 , 1901 (A rtic le  2,

(4)
paragraph 4 ) , and im p lic itly ,in  the opinion o f some jurists, in the Egyptian Con

stitution of 1 9 2 3 ,(A rtic le  7 ) .  Such a provision w ill be discussed in a later chapter.

(1) See Extradition Treaty between Egypt and Sudan, 1902, A rt. 16; see also the 
Provisional Agreement o f Extradition between Egypt and Palestine, 1922, A r t .9,

(2) Ib id , A r t .16 .

(3) See similar to that, the French treaties made in 1843 with G reat Britain and 
the United States providing for the extradition of nationals of the requested 
state, but under these two treaties neither G rea t Britain nor the United States 
were able to obtain a Frenchman from France. See B illo t, Traite de l*extra - 
d itio n , 1874, p p .7 2 a n d 7 3 .

(4) Badawi et Cheron, Trait6 du Code Penal Annote, 1934; see also El K oulali, 
Notes on Crim inal Law , 1939; see in fra, Chapter IV , S e c .l l .



This attitude for non-extradition of Egyptian nationals was illustrated In practice 

In the following case. In 1943, the Palestinian Governm ent, according to its 

Agreement with Egypt of 1922, requested the surrender of the fugitive offender, 

Hamdy El A kaw l, an Egyptian national, who had sought refuge in Egypt after 

committing theft and larceny in Jaffa , Palestine. On receiving the request, 

the Cases Department of the Egyptian M inistry o f Justice recommended that extra

dition should take p lace, as the a lleged offender had not been prosecuted for the 

offence in question before the Egyptian Courts w ithin three months of receipt of 

the application for his surrender/  ̂ This determination in favour of extra

dition was not conclusive upon the executive authority vested in the Ministry 

of Foreign A ffa irs , whose legal counsellor commented as follows:

. . .  the Palestinian/Egyptian Treaty did not contradict the 
principle of non-extradition of nationals stipulated in 
A rtic le  9 , provided that prosecution should be undertaken 
by the requested state. In the case of the alleged offender,
Hamdy El A k a w i, the requisition for his surrender addressed 
to Egypt dated 25 September, 1943, was transferred to the 
G enera l Parquet on 16 January, 1944 . This meant that the 
time lim it of 3 months for his prosecution, provided for In 
A rtic le  9 of the Agreem ent, had exp ired . I f  the Agreement 
had been Interpreted lite ra lly , extradition should have been 
granted, but as he was o f Egyptian n a tio n a lity , his extra
d ition was refused. Nevertheless, the offender would 
be prosecuted according to A rtic le  3 of the Egyptian Crim inal 
Code for the crimes he committed abroad. (2)

The second reservation, previously discussed In this Chapter, was In the

interest of the foreigners enjoying capitulations in Egypt whereby these Agreements

(1) Ministry o f Justice, Cases Department, Letter N o .234 , dated 10 February, 1944, 
addressed to the Egyptian M inistry of Foreign A ffa irs .

(2) Ministry o f Foreign Affairs, Letter N o .G 7 5 /3 l ,  dated 12 A p r il, 1944. This 
letter was addressed to the British Embassy In Egypt as Palestine was a Mandate 
of G reat Britain^ see M . EI Arousy, "Extradition", 1951, p p .2 3 3 -2 3 5 .



did not apply to them. It can be said here that this attitude was In conflic t with  

the principles stated in International Law that when a national of a third state is 

asked for, the requested state should be held to be under no duty to extradite him 

to the state of a lleg iance rather than to a requesting state, where the offence is

alleged to have been committed, or, under these circumstances, to obtain the

(1)
consent of the state of a lleg ian ce , or to notify such state of the requisition.

It is true that there are some writers who agreed that diplom atic courtesy requires

that the state o f a lleg ian ce , "third state", be notified of the extradition pro- 

(2)
ceedings, but we do not find any justification in obtaining the prior consent 

of the national consul o f the offender in Egypt, before any action was taken 

against him when extradition was sought. There is every probability that the 

national state might not be interested In punishing its national fo ra  crime perpre- 

trated abroad and which did not a ffec t its own security. Therefore, If  a 

foreigner enjoying capitulation privileges committed a crime in Sudan and fled 

to Egypt, the Egyptian Government was in no way under any obligation to surrender 

the fug itive offender; nor could he be deported, I f  he was considered an undesir

able a lie n , before first obtaining his national consul's approval for both procedures.

This was one o f the detrimental effects of capitulation which existed in Egypt

(1) Moore, supra, V o l . I ,  1891, p . 177; see also the opinion of the U .S . declining  
to intervene In the extradition o f U .S . citizens between other countries;
Moore, o p .c i t . ,  p. 178. This seems also to be the British and French position, 
see M c N a ir , in his A rtic le  "Extradition and Extraterritorial Asylum", 28 B .Y .  I . L . , 
1951, p'. 1 89 ;T ravers,Le Droit Pena I Internationa I, V o l .V ,  1922, p p .53 , 54; 
B illo t, T ra it !  de I'ex trad ition , 1874, C h . I l l ;  see aiso Regina v .  G a n z , 1883,
9 Q .B .D . ,  93.

(2) Moore, o p .c i t . ,  p . 177; B illo t, o p .c it . ,  p p .8 7 -8 9 , referring to various French 
treaties which require the consent of the state of a lleg iance before a national 
of a third state can be extradited; Bamboy L . GTlbrln ,t Traite Pratique de
J 'extrad ition , 1886, p .26 .



before the Montreux Convention of 1937, and of which the following case is an 

exam ple.

The Sudanese Government In its letter N o .1 3 /4 9  of 1936 requested the arrest of 

Groom Kizm ato, an employee in a Sudanese Agricultural Company, accused of 

committing misappropriation and th e ft, who had sought refuge in Egypt. As 

doubt had arisen about his n ationality , the Cases Department In the Egyptian 

M inistry o f Justice stated that:

If  the alleged offender is found to be a national of a capitu
latory power, the consent of the relevant competent consul
ate  should be required In order to execute the warrant of 
arrestas w e ll as to surrender him according to A rtic le  10 
of the Extradition Agreement between Egypt and Sudan.

In respect o f the person claimed In the Extradition Treaty between Egypt and Iraq 

of 20 A p r il, 1931, a d ifferent approach was adopted. W hile  a general provi

sion was made In A rtic le  11 for the surrender of any person who, being accused 

or convicted as principal or accessory of an offence committed In either state, 

and who was subsequently found in the other, a reservation was added for the

absolute prohibition of the extradition of nationals, w ithout duty of their pro-

(2)
secution for crimes committed abroad, which was left to the municipal law 

of each state. To this e ffec t, A rtic le  7 provided that:

(1) M inistry of Justice, Letter N o . 7 l / l 0 / l 9  (514) dated 26 M arch, 1936, addressed 
to the M inistry o f Foreign A ffa irs .

(2) See for the principle of non-extradition of nationals w ithout duty of prosecu
tion the b ila tera l Treaties concluded by Iraq w ith Higaz (Saudi A rab ia ), 1931; 
with Yemen, 1946 .
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Extradition should not be granted in the case of a national 
of the state from whom the extradition is required.

Therefore, it can be said that in this agreement the Egyptian Government declared  

ex p lic itly  its o ffic ia l policy in its Treaty law by not accepting any discretionary 

clause for nationals to be e x tra d ite d .^

However, the Extradition Law of Iraq (1923) did not prevent an Iraqi national from 

being surrendered for the crime for which his extradition was sought, if  it is pro

vided for in treaty obligations. To this e ffec t, A rtic le  16 provided that:

Nothing in this Law shall derogate from the provisions 
of any treaty or agreement for the extradition of offenders 
and the provisions of this law shall be modified accord
in g ly .

Therefore, in respect of the person claim ed, there is much to be found in these 

bila tera l extradition treaties. Each provision regulating the right or obligation  

to ex trad ite , or to refuse extrad ition , has a bearing on the fu titive 's  legal status.

( i i )  Principles Related to the Offerrce

a . Extraditable Offences

In general, in the Extradition Treaties concluded by Egypt w ith  Sudan (1902), 

Palestine (1922), and Iraq (1931), certain minimum requirements of punishability 

were laid down for an offence to be considered as extrad itab le , and a ll other

(1) For a d ifferent a ttitude , see the Provisional Agreement between Iraq- and the 
representative of the French Republic in Syria and Lebanon, 1929, which pro
vided in A r t .5 , p a ra .2 , that in respect of a French N ational who commits a 
crime in Ira q , extradition should be granted or refused according to the 
French Representative's discretion in Syria and Lebanon. The Iraqi G overn
ment as w e ll had the same discretion regarding a British N ational who commits 
a crime in Syria or Lebanon (A r t .5 , p a ra .2 ) .



offences were e lim inated . Such an attitude was more convenient than to attempt

a detailed  list o f crimes which prevailed in law and practice of other states a t

(!)that tim e .

The minimum standard o f deprivation o f liberty affixed to the offence for the 

surrender of fug itive offenders differed in the first treaty from that adopted in 

the other two agreements. In the Egyptian/Sudanese Treaty, the test of minimum 

penalty of six months was employed for any person who had been suspected or con- * 

victed of committing any offence tried by the courts of the demanding state. When

the person claimed was a fugitive prisoner, extradition should be effected at the

(2)
request of the other Government, whatever the penalty might be. The reason

for embodying such a test involving shorter imprisonment, although the m ajority of 

"no list" treaties specify a minimum period o f one year for an offence to be extra

d itab le , was due to the close proximity and transportation fac ilities  between Egypt 

and Sudan. In addition, the treaty was considered as a regional arrangement 

between two neighbouring countries. In the Egyptian/Palestinian Agreement,

a minimum penalty of one year*s imprisonment was required,irrespective of whether

(3)
the person claimed was an accused or a convicted person. However, a fte r

this Agreement had been in force for four years, the Palestinian Government 

issued an Extradition Law in 1926 regulating the conditions and procedures to be 

followed for the surrender of fugitive offenders. This law adopted the enumerative

(1) See, in fra , p. 165; see also the circular of the French M inistry of Justice  
on 5 A p ril, 1841, p a ra .5 , reproduced in B illo t, supra, p .4 2 0 .

(2) Egypt-Sudan, supra, A rts .6 and 7 .

(3) Egypt-Palestine, supra, A r t .2 .
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method whereby the extraditable offences were listed and, accordingly, the Pale

stinian Courts refused some requests, addressed by the Egyptian Governm ent, on 

the basis that the crime Involved was not Included In the list.

This attitude caused Inconvenience to the Egyptian authorities in restituting their 

fugitive crim inals. For example, when Egypt claimed the surrender of the alleged  

offender, Fouad A tt ia , an Egyptian national, accused of committing the crime of 

rape, and who had subsequently taken refuge In Palestine, the Palestinian Higher 

Court did not grant the request and freed him, as the offence was not considered one 

of the established crimes In the Law of 1926 a t the time the act was committed. 

Later, this crime was added to the list In 1934, when the Agreement was amended.

In the Iraqi-Egyptian Treaty , the same test of punishability was required, not only 

under the laws of the requesting state, but also under those of the requested state.

b . Principle of Double C rim inality

The Extradition Agreements concluded by Egypt w ith  Sudan In 1902 and with  

Palestine in 1922 did not Implement the principle of double crim inality  In Its 

provisions, as extradition was granted for any act punishable with a certain  

prescribed severity In the state making the application for surrender. It was 

of no Importance i f  the acts committed by the crim inal were not punishable accord

ing to the laws of the asylum state. This attitude was considered as great pro

gress In extradition matters, because the fugitive offender could not evade the 

process of justice of the state, In which the offence was a lleged ly  commited, 

by seeking refuge in the other contracting party's territory, where the same 

offence was not deemed crim inal. To this end, some writers, including Moore, 

held the view that the laws of the demanding government are based upon the 

social conditions existing there, and the penalties must be supposed to have



82.

been adjusted in accordance w ith the re la tive  importance of various crimes within

that particular jurisdiction. The existence of the system of extradition is# *n itself,

a recognition of this princip le, the object being nothing else than the promotion

0 )
of justice through the agency o f local laws. This view is contrary to in ter

national practice and the majority of modern writers who do not consider ex tra 

dition as only a means of facilitating crim inal proceedings in the requesting state. 

More details for the justification of such an approach shall be discussed later in 

this study.

However, in the Iraqi/Egyptian Treaty of 1931, the rule was laid down that the

same pena Ity test, w ith  regard to the extraditable a c t, must be met by the laws

of both the requesting and the requested state, and accordingly the principle of

(2)
double crim inality  was accepted as a condition of extradition . 1 To this 

effect, A rtic le  2 provided that :

extradition shall not be granted unless the person, whose 
extradition is required, is accused (or has been convicted 
and sentenced to one year*s imprisonment or a severer 
penalty in respect of) an offence which is punishable, 
under the laws of both countries by imprisonment for a 
period o f one year or by some other severe penalty.

Under this provision it can be noted that no difference has been made between a 

convicted person, who had been sentenced, and a person who was merely accused

(1) M oore, Extradition, supra, p .1 1 3 .

(2) See a list of treaties where the principle of double crim inality  was provided,
Harvard Research, Extradition, supra, p p .83, 84; see also the Treaty of
12 Ju ly , 1930, between the U .S . and Germ any, which provides for the 
surrender of a person for listed crimes or offences but only i f  they are punish
ab le  as crimes or offences by the laws of both countries applicable to the case.
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of an offence, when requiring the principle of double crim in a lity . This attitude  

did not conform with the practice followed in the m ajority of treaties where an

exception was made regarding convicts. In their case, it is generally sufficient

0)
that the fugitive has been convicted of a crime in the demanding state. This

is probably justified by the difference between a convict and a person who is 

merely suspected of a crim e.

c . Principle of S pecia lity

A corollary to the two requirements of extraditable offences and double crim inality  

is the doctrine of specia lity . This doctrine is premised on the assumption that, 

whenever a state uses its formal process to surrender a person to another state for 

a specific charge, the requesting state shall take proceedings against the 

surrendered person only for the offences for which extradition was requested.

This princip le , which is considered an ind Isputed rule of the traditional law

(2)
of extradition, had only been adopted by Egypt in its Agreements with Palestine 

in 1922 (A rtic le  10) and with Iraq in 1931 (A rtic le  3) where there were on the 

whole, two restrictions imposed by speciality on the judicial powers of the request

ing state over the person surrendered to i t .

(1) See Bedi, supra, p .77; Piggot says it  would be desirable for states to surrender 
whenever a person is proved to have been convicted without more, but that so 
far has been lim ited to crime mentioned in a trea ty . Piggot, Extradition, 
supra, p p .1 2 7 -1 2 8 .

(2) M any national extradition statutes condition extradition on a guarantee (by 
treaty or municipal law o f the requesting state) that the principle of speciality  
w ill be m aintained, Canada Extradition A ct, 1927, A r t .33; France, Law of 
M arch, 1927, A r t .6; G erm any, Extradition Law , 1929, A r t .6; G rea t Britain, 
Extradition A c t, 1870, A r t .3(2); Ita ly , Code o f Crim inal Procedure, 1930,
A r t .661; Switzerland, Extraditional Law, 1892, A r t .7; see also the Practice 
of Extradition Treaties, Harvard Research, Extradition, supra, p .214 .
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(1) The extradited person should only be tried for the offence in respect of which 

the application for extradition was made, or for acts connected w ith t.h?!- 

offence which only came to light after the extradition was effected .

(2) If the person was acquitted on those charges he should not be detained or 

tried for any other offence, except in the following instances:

a . If the crime was committed after extradition  was effected.

b . For any offence committed prior to his surrender, if he had been given 

reasonable opportunity for returning to the country which surrendered 

him and failed  to ava il himself thereof. Such a period was not 

limited in both treaties.

A  provision prohibiting re-extradition without the consent of the surrendering state, 

which was included in a fa irly  large number of other treaties and draft conven

t io n s /  ̂ was not stipulated in these two Agreements, thereby allow ing the request

ing state to extradite the person surrendered to another state for extraditable offences.

d . Restrictions on Extradition relating to the Nature of the O ffence

In considering the restrictions of the traditional law of extradition founded by 

treaties, municipal laws and practice in the majority of states, offences of a 

p o litica l, m ilitary or fiscal nature are exempted from the category of extraditable  

crimes. We would like to assess how far b ila tera l treaties, concluded by Egypt 

before the Montreux Convention, have followed such principles.

(1) See theTreaties of the U . S . ,  Harvard Research, Extradition, p .216; see
also the Bustamente Code, 1928, 86 L . N . T . S . ,  pp» 120 , 254; The M onte
video Convention, 1933; the Draft of the International Law Association, 1928, 
Harvard, ib id .



The Extradition Treaty between Egypt and Sudan of 1902 did not differentiate be

tween common or any other kind of crimes; therefore, extradition was granted 

i f  the fugitive was suspected of committing any offence, common, p o litica l, m ili

tary or fiscal, within the jurisdiction of the requesting state, provided that it was 

punishable w ith  imprisonment of six months or more. Such an attitude was not in 

conformity w ith the princip le , universally accepted in international law, that poli

tica l refugees should be protected from being surrendered. Perhaps the reason for 

the acceptance of such a provision was to secure the mutual extradition of a l l  fugi

tive offenders between the two states involved, which had at that time an adm ini

strative, po litica l association with each other  ̂  ̂ and, because of their close proxi

m ity , they did not show sympathy w ith those who violated their rules whether by 

p o lit ic a l, m ilitary  or fiscal offences. In practice, however, Egypt declared its 

policy by adhering to the international customary rule of the refusal of extradition 

for p o litica l offences and, consequently, no Sudanese was delivered up by Egypt 

for such a crim e, if  it was considered so, in accordance w ith the point of view  

held by the Egyptian Government a t that tim e.

This a ttitude , adopted by the Egyptian Government, was reflected thereafter in 

successive treaty negotiations. In the Provisional Agreement between Egypt and 

Palestine of 1922, extradition was granted in respect of any offence (other than a 

po litica l offence (A rtic le  1, paragraph 1) ) .  The exclusion of m ilitary and fiscal

(1) See Travers, le droit penal international et sa mise en oeuvre en temps de
paix et en temps de g u e rre ,V o I.IV ,1921 ,p.555c;see e . gTh e  Russian Penal Code, 
1914^ at  present in force in Estonia, Latvia and Lithuania, A r t .852(2) of which 
provides for the possibility of extradition for p o litica l offences as follows: 
"Extradition . . .  may also be effected when a crime was incited by po litica l 
motives or was committed in connection w ith facts which are designated by 
international conventions as po litica l . . . "



offences was not provided for. To the same e ffect, A rtic le  V I I ,  provided that:

The authority by which it is to be decided whether a case of 
surrender has been made out, shall not accede to the demand 
for surrender unless it is satisfied . . .  c . In any case, that 
the offence with which the accused is charged, or of which 
he has been convicted, is not a po litica l offence, and that 
the application for his surrender is not made with a view to 
try and punish such person f ora  po litica l offence.

Therefore, this general provision laid down the principle of non-extradition of 

politica l offences, with two reservations:

First, an exception was made for an offence constituting the attempted taking of 

life  against the person of His Majesty the King of Egypt, or against the person of 

His Britannic Majesty's High Commissioner for Palestine. The second exception 

referred to certain crimes which, in any case, could not come within the frame

work of the po litica l crime. Such offences were, any act of violence or of 

brigandage, or robbery with vio lence, whether committed by one or more persons, 

either against individuals or their property, or against the local authorities, or 

against the railways or any other means of communication and transport (A rtic le  8 ).

It is indisputable that an attempt on the life of a chief of state within the meaning 

of the Belgian Clause was not to be held a po litica l o ffe n c e /  ̂ but, it is surpris

ing to mention in this agreement particular acts which normally occur in instances

of unrest and consider them n o n -p o litica l. These offences must always be regarded

(2)
according to the circumstances existing a t that time when they were considered;

(1) See to this effect, list of treaties incorporating the Belgian Clause stated in 
Harvard Research, Extradition, supra, p. 114, N o .4; see also B illo t, supra, 
pp. 167, 425.

(2) Ex parte Kolczynski and others (1954), 1 A ll . E . R . ,  1955, 31 at p . 35; Moore, 
Extradition, supra, p .308, wherein he says: The question whether a particular 
act comes within that category is predominantly circum stantial."



they could be regarded p o litica l, i f  committed with a political objective, or 

during a revolt and disturbance. The reasons behind the provision of this 

clause are not certain , unless the Mandatory Government in power at that time 

in Palestine found Itself In a position of instability, thus anticipating a possible 

revolt or disturbance against its administration.

On the other hand, the acceptance of this clause caused embarrassment to the 

Egyptian Government on several occasions, especially when certain Palestinians 

sought refuge In Egypt after committing crimes of violence for po litica l reasons 

against the authorities in charge in Palestine. In this instance, if  extradition 

had been granted to the Mandatory Government this would have Incited Egyptian 

public opinion. Therefore, in order not to accede to the request, the Egyptian 

Government had to apply A rtic le  9 of the Agreement by taking further steps to 

cause the alleged offenders to be placed upon tria l before Its own Courts within 

three months of the receipt of the application for their surrender. In this re

spect, the Cases Department of the Ministry of Justice in the following letter,

N o .234, dated 10 February, 1944, showed its a ttitude.

The investigations which had been taken to identify the 
accused’s nationality had lasted more than three months 
and therefore the Egyptian Courts to which the applica
tion for the surrender was addressed could not try the 
offender. This specified period should be disregarded 
and consequently, the agreement should be modified to 
this end .

In the ExtraditionT reaty between Egypt and Iraq of 1931, the concept of exception 

of a po litica l offence, o ra  strictly m ilitary offence, as a formal limitation on the 

practice o f extradition, was introduced. None of the treaty provisions purported



to define the adjective "po litica l" which had been left to the discretion of the 

executive authorities in the requested state to decide.

M ilita ry  crimes, which were recognised as extraditable in the other two agreements, 

previously mentioned, were excluded from the application of this treaty. These 

crimes were defined as acts against the rules of m ilitary order and discipline only. 

A rtic le  6 of the Treaty Is a fa irly  true reflection of this process of the law and its 

difficulties which provided that:

Extradition shall not be granted for a political offence or for 
an offence which Is an offence only under m ilitary law. If 
it appears to the authorities of the high contracting parties 
to which the application for extradition Is made that the 
offence Is of a political character, or that the request for 
surrender was actually  made with a view to the prosecution 
or punishment of the accused for a po litica l offence, app li
cation shall be made to the authorities of the country re
quiring the extradition, asking them to submit their app li
cation and give a ll  necessary information.

The two reservations, previously mentioned in the Egyptian/Palestinian Agreement 

of 1922, were made, as w e ll, In this treaty with a slight difference within the 

meaning of the Belgian Clause which covered any attempt against the person of 

the King of Egypt or the King of Iraq, or against the person of any member of 

their fam ilites.

e . Restrictions based on the Nature of the Penalty

In the Extradition Agreements, concluded by Egypt before the Montreux Conven

tion, no provision was enacted to permit the requested state to condition extra

dition on a guarantee that the death penalty or the corporal punishment provided

for the extraditable crime under the law of the requesting state shall not be exe

cuted or incurred, if  this penalty was not provided for or carried out in the



requested state.

(TIT) Principles Related to Procedure

In considering the extradition procedures provided for in the Extradition Treaties of 

Egypt with both Sudan and Palestine, the transmission of requests for surrender on 

behalf of the Egyptian Government was made by the Egyptian Minister of Justice 

to the Representative of the British Government in Sudan, or to the High Com

missioner of Palestine (Articles 8 and 5 , respectively).

However, in the Extradition Treaty between Egypt and Iraq of 1931, requests for 

extradition were to be forwarded through the diplomatic channels regularly em

ployed between the two parties (A rtic le  8 ). The documents supporting one 

demanding request for extradition mentioned In these Agreements could be 

summed up In general terms as follows:

A copy of the judgment or the order for the execution of the sentence, a warrant 

of arrest or of any proces verbaux, or other evidence upon which charge against 

the accused is based, a copy of the relevant enactments or the relevant law, 

and such Information as Is available as to the identity o f the person a c c u s e d .^

In respect of provisional arrest, In the absence of documents, the Sudanese- 

Egyptlan Treaty was the one which expressly dealt with this matter. To this end,

(1) See Treaties of Egypt with Sudan, Arts. 11-23; Palestine, A r t .5; Iraq, 
Arts.9, 10 .



Article 18 provided that:

the Regional government o f both Sudan and Egypt have the 
power to arrest any person In their domain as soon as they 
are informed that he has escaped from one of the prisons 
of the other Government, or when they are informed that 
there Is, or there w ill be , a sentence of Imprisonment 
passed against him. In a l l  cases of such arrests, pro
vided for in the rules of this a rtic le , the Governors (1) 
must give their governments immediate information about 
the whole m atter. Further, If any governor finds reason 
to suspect that any of the persons , who may be extradited 
in accordance with the provisions of this Agreement, have 
escaped to the other state, he can d irectly  send a message 
In this respect to the governor of the other region to which 
he thinks the person has sought refuge, and the addressed 
Governor has to take the necessary measures as soon as he 
receives the notice according to the rules of A rtic le  18 of 
the said Agreement.

In any event, it  Is the duty of the mentioned Governors to 
inform their Governments Immediately of the measures 
they have taken. (A rtic le  19)

These provisions are not in conformity with the principles o f the traditional law 

of extradition, as It  gave the executive authority, in the requesting state, wide 

discretion in demanding arrest and surrender of a person not only for committing 

crimes tried within Its jurisdiction, but for any reason, if  there was suspicion that 

he had committed such offences. There would be no harm in these cases if  

there was a warrant of arrest Issued from the jud ic ia l authority of the requesting 

state, or a sentence passed by Its courts, but when it is issued from the police, 

or any other administrative department, this would affect the fundamental human 

rights of the person claim ed. Further, the procedure for the production of e v i

dence of guilt was not identical in these Treaties, which can be observed by

(1) A  Governor in Egypt or Sudan a t that time was in charge of a province and 
had executive and administrative powers therein.
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discussing the provisions implemented. In the Egyptian/SudaneseTreaty such ev i

dence required was confined to the case where the requests were based on a warrant 

of arrest, whereby an authentic copy o f this warrant, as w ell as a copy of the depo

sitions taken before the investigating judge, seemed sufficient.

However, the Egyptian/Palestinian Agreement, A rtic le  7 , provided that:

The authority by which it is to be decided whether a case 
for surrender has been made out shall not accede to the de
mand for surrender unless it is satisfied:

a . In the case of an application based upon a warrant of 
arrest that the evidence adduced of the Commission of 
the offence by the accused is such as would justify his 
committal for t r ia l .

b . In the case of an application for the surrender based upon 
a judgment that the evidence adduced is sufficient to 
prove the fact of conviction .

It is obvious that this provision was derived from G reat Britain's statutory provision

in Section 10 of its Extradition A c t, 1 8 7 0 and was also similar to those in the

(2)
Anglo-Am erican treaties, which require that a requesting state make out a 

prima fac ie  case o f guilt against an alleged fugitive crim inal before extradition  

is granted. In a l l  events, A rtic le  7 of this Agreement did not attain the prin

ciple o f reciprocity, as the authority in each Governm ent, which had the full 

power to decide whether an application by the other contracting party for the 

surrender of a fugitive offender ought to be acceded to , was not the same.

Such a decision was made by the jud ic ia l authority in Palestine and by the

(1) 33 and 34 V ie t .C .5 2 , 9 , 10, 14 , 15, 1870; U .S . Revised Statutes of 1878,
S e c .5270.

(2) See Harvard Research, Extradition, supra, p .193; Sim ilar provisions were
incorporated in the following treaties: V enezuela-C uba, 1910, Martens NRG  
(Third Series), V o l .v i i ,  p .352; G re ece -A lb an ia , 1926, A r t .14.
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executive authority in E gypt. Consequently, there was no opportunity for the

Egyptian Government to apply A rtic le  7 but, because of its acceptance of this

provision, the Palestinian Courts refused Egypt’s requests for extradition in

numerous cases on the plea that there was insufficient conclusive e v id e n c e .^

For exam ple, in the case of the fugitive offender, Elian Salem, an Egyptian

national, who had been condemned by the Egyptian Courts in 1932, by default

in appearance of five  years’ imprisonment w ith  hard labour, a request for his

(2)extradition was addressed to Palestine where he had sought refuge. ' The 

Palestinian Government refused to deliver up the alleged offender, as the ev i

dence adduced was not sufficient to prove the fact of conviction. In any event, 

there was no requirement for the Egyptian Government, in its Treaty with Pale

stine, to accept the production of evidence of guilt in the sense that it adduced 

for committal for tr ia l, as it is unnecessary for a foreign court or authority to 

examine a jud ic ia l sentence issued from its courts or a warrant of arrest ordered 

from its public prosecution. The justification o f this view w ill be discussed 

in a later chapter of this study.

Considering the Iraqi/Egyptian Treaty of 1931, the evidence of g u ilt, required

(1) S im ilarly , the difference in attitude between European and Anglo-American  
approaches to the question of crim inality caused France in 1866 to allow  the 
treaty with G rea t Britain of 1843 to exp ire . In the extradition treaty of 
1876 it was provided that in the British dominions evidence sufficient to 
warrant committal for tria l was required, w hile in France only the warrant 
of arrest and evidence of identity  needed to be produced.

(2) M inistry o f Justice Letter N o .3 5 -1 9 /1 0  (2914), dated 10 December, 1934, 
addressed to the Egyptian M inistry of Foreign Affairs to take the necessary 
procedures in requesting the surrender of the alleged offender Elian Salem.



to be presented by the requesting state, was confined to the case of a person who 

had not been tried or who had been condemned by default or in contumacium, 

such evidence should be sufficient to justify the offender's tria l for the offence.

To this e ffec t, an authentic copy of the depositions or statements, taken on oath, 

certified by the jud ic ia l authority, who conducted the investigation of the charge, 

should be presented. In the case of a person who had been condemned by a judg

ment given in his presence, information relating to the fact that he was the iden

tical person convicted, was sufficient. (Articles 9 and 11).

The Principle of Non Bis In Idem

The traditional law of extradition, at least in its advanced forms, has not failed 

to take account o f the fact that the offence for which extradition is requested, 

may already be the i subject of crim inal proceedings or may even have been 

judged in the requested s ta te / ^

The first two Agreements, concluded by Egypt with Sudan in 1902 and Palestine 

in 1922, did not include a provision for the exclusion of extradition if the maxim 

non bis in Idem could be app lied . However, it can be noted, from A rtic le  6 

of the Provisional Agreement with Palestine, that the competent authority in the 

requested state had the fu ll discretion to accede to the requests. This im plic itly  

meant that extradition could be refused, if  crim inal proceedings for the same 

offence had been instituted within the jurisdiction of the requested state, or if  

such proceedings had led to a decision which had been implemented therein.

(1) e .g .  Extradition Law of Belgium of 1874, A r t .3; France, 1927, A r t .9; 
Sw itzerland, 1892, A r t . l 5 a . l  .2 .



In the Extradition Treaty between Egypt and Iraq in 1931, the principle in 

question was distinctly provided for in A rtic le  4 , which stipulated that:

Extradition shall not be granted if the person whose 
extradition is required has already been tried and 
discharged or punished or is still under tria l in the 
country to which application is made for the offence 
for which his extradition is required. If such a 
person is under examination or under punishment in 
the country to which application is made fo r any 
other offence, his extradition shall be deferred until 
the conclusion of the tria l and the fu ll execution of 
any punishment awarded to him.

However, the Treaty did not exclude extradition on the grounds that a person 

had been judged fo rth e  same offence by a decision implemented in a third 

state.

C . The Montreux Convention, 1937

For many years, Egypt had been determined to secure, at the earliest pos

sible moment, the abolition of the mixed courts, and the suppression of 

consular courts, and was only prepared to agree to their maintenance for 

a "reasonable and not unduly prolonged transitional period", after which 

their functions would pass to the national courts.



The question of the capitulations was dealt w ith in the manner envisaged in

(1)
the Anglo-Egyptian Treaty of A llian ce , 1936 , (A rtic le  13) and the skele

ton scheme contained in that Treaty was the foundation of the arrangements 

concluded at the Montreux Convention ^  in M ay , 1937. This Conven

tion for the abolition of the capitulations in Egypt stated Tn A rtic le  1 that:

The high contracting parties declare that they agree, 
each insofar as she is concerned, to the complete 
abolition in a l l  respects of capitulations in Egypt.

This provision which was of a general nature, involved of necessity, the 

abrogation of a ll treaties, instruments, arrangements or usages, which would 

be contrary to the provisions of the Convention. Further, A rtic le  2 , para

graph 1 , stated that:

Subject to the application of the principles of 
In ternational law, foreigners shall be subject 
to Egyptian legislation in crim inal, c iv il,  
commercial, adm inistrative, fiscal, and other 
matters.

(1) B .F .S .P . ,  V o l .140, 1936, p p .179 -190 , Treaty Series N o .6 , 1937,
(cmnd. 5630 ).

(2) United Kingdom Treaty Series, V o l .55, 1937 (cmnd. 5360).



Consequently, Egypt was free to modify, at w il l ,  both the mixed and national codes, 

as w e ll as to adopt laws equally applicable to both systems. This latter faculty  

has been freely exercised, and has worked in the direction of uniformity. In 

the fie ld  of criminal law a new Penal Code, N o .58 , of 1937, was promulgated 

to be applied by both the M ixed and the N ational courts. Another Code of 

Criminal Procedure, N o .57, of 1937, was enacted to be followed by the M ixed  

Courts.

On the jurisdictional side of these latter courts, the new "Reglement d 'O rg an i- 

sation Judiciare" (R .O . J .)  annexed to the Convention provided for their con

tinuance until 14 O ctober, 1949, as a transitional regime, and during this period 

they exercised not only their existing jurisdiction but also the criminal jurisdiction 

still reserved for the Consular C o u rts /  ̂ (A rtic le  44 of the R .O . J . of 1937 

implemented by the Law N o .49 of 24 Ju ly, 1937).

Under the new regime, the mixed Parquet was entrusted by the R .O .J .  with more 

extensive and more important functions than previously. The nature of its functions 

were enumerated, and amongst others there were:

1 . The responsibility for the issue of warrants of arrest or dom iciliary search 

against a foreigner (Articles 47 and 20 ).

2 . Every detention of a foreigner by the police must be notified to the Parquet 

whose duty it was either to order his release or to bring him before the 

Judge d e s tru c tio n  within four days.

(1) Abolition of the Capitulations in Egypt, 19 B .Y . I . L . ,  1938, p .168.
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3 . The duly of giving advice to the Government regarding the remission of 

any punishment, in whole or in part, of a convicted person and regard

ing the execution or commuting of a capital sentence (A rtic le  21).

4 .  The duty to assist the Court with regard to any question of personal status 

or nationality  (A rtic le  23 ).

The definition of "foreigner" for the purpose of M ixed Court jurisdiction was stated 

in paragraph 1 of A rtic le  25 of the R .O .J .  as:

For the purpose of the jurisdiction of the M ixed Courts, 
the word "foreigner" includes the nationals of the High 
Contracting parties (1) to the Montreux Convention and 
the nationals of any other state which may be added by 
Egyptian decree.

Egypt decided to add, by Decree N o .88 of H  O ctober, 1937, the following eight

states: Austria, Czechoslovakia, Germ any, Hungary, Poland, Rumania, Sw itzer- 

(2)
land and Yugoslavia. Egypt remained free to add to the list as she wished, 

and the other parties to the Convention were not responsible for excluding any 

classes of foreigners. The next two paragraphs of A rtic le  25 provided that no 

Egyptian national could become a foreigner by having foreign protection extended

to him, and that the natives of Syria and the Lebanon or of Palestine or Trans-

(3)
jordan are not foreigners.

(1) The High Contracting Parties signed rhe Convention were: Union of South 
A frica; United States of Am erica, Australia, Belgium G rea t Britain and 
Northern Ireland, Denmark, Spain, France, G reece , India, Irish Free State, 
Ita ly , Norway, New  Zealand, Netherlands, Portugal and Sweden.

(2) Switzerland was in a special category: never a capitulatory power, her 
citizens had been allowed to acquire capitulatory status by registration at 
Consulates of capitulatory powers.

(3) 19 B . Y . I . L . ,  supra, p .186.
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In addition, in order to conform with the provisions of the Montreux Convention, 

and to provide for the exercise by a British Consular Court of jurisdiction in the 

future, the Egypt Order in Council, 1937, was made. In criminal matters, the 

Court became competent in a ll crimes or offences committed in Egypt by a member 

of the British forces, as defined in Articles l f 4 and 16 o f the Immunities Conven

tion signed in London on 26 August, 1 9 3 6 /   ̂ and to members of the British Mission 

in Egypt (A rtic le  9 , paragraph 2 of the O rder). This latter expression covered 

not merely the members of the British forces but also c iv ilian  officials of British 

nationality accompanying, or serving w ith , these forces in Egypt, and the wives 

and infant children of a ll  these classes of men, who were by A rtic le  4 of the

Immunities Convention, removed from the jurisdiction of the M ixed Courts in

(2)
crim inal matters en tire ly .

It remains to point out that even after the abolition of the Capitulations in 1937, 

foreigners have continued to enjoy, by reason of the continuance of the M ixed  

Courts and otherwise under the Montreux Agreement, protection which in the 

normal way would be secured by, for example, establishment treaties. Thus, 

during the transitional period they have enjoyed protection from arbitrary arrest 

and detention , from arbitrary expulsion, and from extradition without a judicial 

inquiry.

W ith regard to deportation, undertakings were mentioned in A rtic le  26, para

graph 4 of the Egyptian Declaration o f Safeguards for Foreigners, annexed to 

the Montreux Convention, which stipulated that:

(1) Convention between the United Kingdom and Egypt concerning the Immunities 
and privileges to be enjoyed by the British Forces in Egypt, B .F .S .P . ,  V o l .140, 
1936, p . 198; Treaty Series N o .6 , 1937, (cmd 5360).

(2) 1 9 B . Y . I . L . ,  supra, p. 191 .



Although the abolition of capitulations entails the removal 
of a ll  the existing restrictions on the Royal Egyptian Govern
ment's right to deport foreigners who are within Egyptian 
territory, nevertheless the Government does not Intend to 
exercise during the transition period its right of deportation 
in respect of a foreigner subject to the jurisdiction of the 
mixed tribunals, who has resided In Egypt for a t least five  
years, or to refuse such a foreigner access to Egyptian terri
tory if  he has temporarily quitted that territory unless:

A . He has been convicted in respect of a crime or mis
demeanour punishable by more than three months' im
prisonment or

B . He has been found guilty  of activ ities  of a subversive 
nature or to the prejudice of public order or public 
tranqu ility , morality or health, or

C . He is indigent and a burden upon the state.

The Royal Egyptian Government further proposed to set up an administrative 

advisory committee, of which the Procurator G eneral of the M ixed Tribunals 

was a member, for the purpose of examining any disputes on the subject of the 

identity or the nationality  of the person whose deportation was under considera

tion, or o f the length of his residence In Egypt, or of the existence of the facts 

which constituted the grounds for deportation.

W ith the extradition of a foreigner, subject to the M ixed Courts during the transi

tional period, the Egyptian Government stated In A rtic le  26 , paragraph 5 , of its 

declaration that:

In conformity with the practice generally adopted In regard 
to extradition, the Royal Egyptian Government intends to 
adopt jud ic ia l procedures In this m atter. It w ill therefore 
be necessary for the mixed courts to pronounce upon the 
regularity of the request for extradition when such a request 
relates to a foreigner within the jurisdiction of the said 
tribunals.

Therefore, it was evident that, after the abrogation of the capitulation system in 

Egypt, the Egyptian Government became empowered to request the surrender of
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a foreigner subject- to the jurisdiction of the M ixed Courts, if  he committed, within 

its territory, a crime punishable under its criminal penal law, and who had escaped 

prosecution by fleeing abroad. In this case, the M ixed Courts were competent to 

try him, during the transitional period, if  extradition was carried out.

In addition, if  a foreigner enjoying capitulation privileges committed a crime 

abroad, then sought refuge in Egypt, the state, w ithin whose territory the offence 

took p lace, could request his surrender from the Egyptian Government, which was 

empowered , to grant or refuse his extradition without obtaining the prior consent 

of the fugitive national's consul, subject to the following reservations:

1 . The adoption of judicial procedures, when the request for extra

dition relates to a foreigner, subject to the jurisdiction of the M ixed  

Tribunals.

2 . The competence of the M ixed Tribunals to pronounce upon the regu

larity  of requests for the extradition of such foreigners.

W ith the former reservation, the Egyptian Government was not obliged to adopt 

the jud ic ia l proceedings concerning requests for the extradition of foreigners 

who were not subject to the M ixed Courts. Therefore, the executive method 

of disposing of such requests seemed to prevail, whereby the administrative 

authorities had the upper hand to decide whether or not extradition should be 

honoured.

On the other hand, in respect of extradition of foreigners, subject to the Mixed  

Courts, the Egyptian declaration annexed to the Montreux Convention was not 

self-executing but required implementing legislation and, for this reason, a 

municipal law relating to the adoption of the judicial system should have been 

issued to this e ffe c t.
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In this case, Egypt could have adopted the Belgian system for handling applica

tions for extradition, whereby judicial consideration is merely consultative w ith

out binding the executive for or against extradition . Undoubtedly, it was appa

rent that the signatory high contracting parties in the Montreux Convention intended 

that the M ixed Tribunals should be given the upper hand in its decision against, or 

in favour o f, extradition of those subject to its jurisdiction, where there would 

be no authority vested In any department of the Egyptian Government to seize such 

a fugitive crim inal and surrender him to a foreign power. In that case, a favour

able sentence of the Court ( i . e .  favourable to the requested person), results In an 

immediate discharge of the person arrested, and an unfavourabledecision binds the 

executive authority to grant ex trad itio n . Therefore, It can be said that the 

foundation was established in the Montreux Convention for a jud ic ia l inquiry, as a 

prerequisite to extrad ition .

This state of affairs was discussed In September, 1943, when the Consulate Depart

ment of the Egyptian Ministry of Foreign Affairs submitted a report to Its M inister, 

stating that the new extradition law had not come into existence and, as a result, 

the executive system of dealing with extradition was still in force. This admini

strative procedure neither coincided with the spirit and terms of the Montreux

Convention nor with the practice generally adopted by other states. To this

(1)
e ffe c t, a letter was sent to the M inister of Justice requesting the enactment 

of legislation to cover the substantive conditions of extradition in Egypt as well 

as the jud ic ia l control for its procedures. The M inistry of Justice did not answer 

this letter, as Its policy had not been defined at that tim e. However, during the

(1) The Egyptian Ministry of Foreign Affairs, F ile  N o .54 (2 8 /2 9 /2 ) ,  1943.
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transitional period, some foreign states requested the extradition of foreigners 

subject to the jurisdiction of the M ixed Courts and the Egyptian Government 

granted their surrender by applying the executive method.

For example, El Biad Leskarides, a G reek national, on whom a sentence of six 

years'lmprisonment had been pronounced by an Athens Court in 1940 for mis

appropriating funds and financial documents in G reece , escaped to Egypt to 

evade punishment. As a result, the G reek Legation in Egypt requested his 

surrender and, in 1941, the Cases Department of the Egyptian M inistry of 

Justice decided that the fugitive should be extradited, as there were no grounds 

to refuse e x tra d it io n /  ̂ which was later carried out by the Ministry of Interior.

In a similar example, the Italian Legation in Egypt requested the extradition of 

Hagi Constinto , an Ita lian  national, accused of misappropriation and larceny 

in Ita ly  and who had escaped prosecution by seeking refuge in Egypt. On 15 

November, 1939, the Cases Department of the M inistry of Justice, in consider

ing the request, found that the extradition provisions were satisfactory, accord

ing to the rules of International law, as the offence in question was an extra

ditab le crime not only by the law of the requesting state, but also by the Egyptian 

Crim inal Law where the fugitive sought was found, thereby justifying his appre

hension and subsequent committal proceedings i f  the crime had been committed 

there. It was also mentioned that the offence was not of a po litica l nature, 

or non-extrad itab le , and the prosecution for the offence was not barred by lapse 

of tim e, whether according to the law of the requesting state or the requested

(1) The Egyptian M inistry of Justice, Cases Department, Letter N o . 175, dated 

5 February, 1941.
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state (Egypt). Extradition was, therefore, accorded and carried out by the

M inistry of Interior after receiving confirmation of the accused Italian's national-

0 )ity  and conditional to future reciprocity.

It is c lear, therefore, that any requesting state, a party to the Montreux Conven

tion , did not obligate the Egyptian Government to adopt the judicial system of 

extradition procedures provided in that Convention. Perhaps the reason that 

those capitulatory states accepted the executive method carried out by the Egyptian 

authorities was the fact that the requests for extradition only concerned their 

nationals. Nevertheless, we presume, I f  the Egyptian Government refused 

any request for surrender addressed to her from those states, or if the requested 

person was a national of a state other than the requesting state, the states con

cerned would have insisted that jud ic ia l procedures should be adopted by the 

Egyptian authorities In accordance w ith its declaration annexed to the Montreux 

Convention. In addition, the requested persons In the previous cases did not 

object to their extradition on the plea that Egypt had not adhered to its decla

ration to introduce a measure of judicial control in extradition proceedings In 

the interest of liberty of foreigners enjoying capitulation privileges.

W ith  the second reservation, the M ixed Courts never had a chance to pronounce 

on the regularity of requests for the extradition of foreigners enjoying capitu la

tions, as the special legislation, in which the main purpose was to determine 

whether there was a prima facie case, or reasonable grounds, which warranted 

the offender being sent to the demanding state, where he was alleged to have

(1) The Egyptian M inistry of Justice, Cases Department, Letter N o .H 2 6 ,  of 
15 November, 1939.
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committed a crim e, did not exist. If such a status had been issued, it would 

have led to a change in the extradition proceedings in Egypt and provided proper 

safeguards against the executive arb itrary  action .

Later, on 14 October, 1949, the transitional period ceased and, consequently, 

the M ixed Courts were terminated. At the same tim e, the Consular Courts, 

still kept by some foreign governments, stopped functioning and the last vestiges 

of the capitulatory regime disappeared. A ll cases pending before these courts 

were remitted to the N ational Courts, at the stage they had then reached, to be 

continued t h e r e C o n s e q u e n t l y ,  from 15 O ctober, 1949, Egypt retained 

its complete independence of action in its internal ac tiv ities . Such independ

ence gives a state enjoying it ,  the liberty to exercise absolute and exclusive 

legislative, administrative and jurisdictional power over a ll individuals and 

property within its boundaries, irrespective of the w ill of other s ta te s ,^  sus-

(3)
ceptible to no lim itation not imposed by itself. This internal independence

empowers Egypt to request the surrender of any foreigner, whatever his nationality , 

if  he commits an offence within its territory punishable under its criminal law and 

escapes punishment by fleeing abroad. If extradition takes place, he should be 

tried before the Egyptian N ational Courts. Further, the Egyptian declaration 

in the 1937 Montreux Convention expired, and subsequently Egypt had complete 

discretion to adopt judicial or executive procedures in addition to deciding freely

(1) M cDougal, "The Termination of the M ixed Courts " , 2 5 B . Y . I . L . ,  1948, 
p p .3 8 6 -3 9 0 .

(2) Rousseau, Droit International Public, 1953, p .225 .

(3) Fauchille , Traite du droit International Public, V o l . ! ,  8th e d .,1 9 2 5 , , 
p p .3 -1 0 ; Story, C onflict of Laws, 8th E d ., 1883,
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i rrespective of the w ill of any other authority, the requests for surrender addressed 

to her. S im ilarly , Egypt, as a sovereign state  ̂  ̂ equal to a ll independent states, 

is thus entitled according to its w il l ,  to put any lim itation or restriction on its 

sovereignty by entering into international agreements or treaties w ith other sovereign 

states, or by usages, generally accepted as expressing principles of law, to regulate 

the re lations between co-existing independent communities. One such legal 

obligation is extradition, i . e . ,  the surrender of the offender to the demanding 

state whose social order was directly or indirectly disturbed, or w ithin whose 

jurisdiction the alleged offence was perpetrated.

(1) The concept of te rrito ria l sovereignty leads to another well-recognised concept 
of International Law, namely, the equality of states which was introduced by 
V a tte l, who declared "A dwarf is as much a man as a giant, a small republic 
is no less a sovereign state than the most powerful kingdom", see E . V a tte l,
The Law of Nations on the Principles of Natural Law, Book I ,  reprinted 
r$64,p77:
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CHAPTER II

SOURCES OF EXTRADITIO N IN  EGYPT A N D  OTHER ARAB STATES

Extradition treaties, whether of a b ila tera l or a m ultilateral nature, as w ell as 

legislation, not only supply the broad principles and the detailed rules of extra

d ition , but also dictate the very existence of the obligation to surrender fugitive  

criminals. The v ia b ility  of these instruments is of the utmost importance in the 

present state of extradition law and practice. S ign ificantly , in some countries, 

extradition is dependent upon the principle of reciprocity which is tantamount to 

a treaty .

Before discussing the basis for a claim for extradition in the law and practice of 

Egypt and other Arab States, it is noteworthy to mention one main point on the 

subject, as follows:

1 . The Continued Enforcement of Extradition Treaties Prior to the Montreux 

Convention and the Problems of State Succession

0)
Sudan was under joint British and Egyptian administration since 1899. The

acquisition of independence and the change in its constitutional character was 

achieved on 1 December, 1956, which created a new sovereign e n tity . W ith

the advent of a new form of state succession came legal problems on the continuity  

of treaty obligations, previously concluded, prior to its independence. As a

result, the Sudanese Government ceased to carry out the rules of its Extradition

(1) See the Anglo-Egyptian Agreement for the Administration of the Sudan,
19 January, 1899, Egyptian Society of International Law, Brochure N o .14, 
M arch, 1953, p p . l -4  ~
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Treaty with Egypt of 1902, which remained in force until 1957, thereby ref using 

applications for surrender addressed to her by the Egyptian Government on the 

basis that A rtic le  4 of the Extradition Law of Sudan, issued in 1957, had abrogated 

the Agreement which provided that, in order to exercise the mutual extradition of 

fugitive offenders between Sudan and any other states, treaties to this effect should 

be co n c lu d ed /

(2)
The Egyptian Government protested against this attitude, embraced by Sudan 

regarding the agreement for the following reasons:

(1) The Extradition Law in Sudan, of 1957, did not extinguish the Extradition 

Treaty o f 1902 between the two states. In addition, international engage

ments should not be abrogated by municipal law.

(2) The proclamation, by which Egypt recognised the independence of Sudan, 

declared that the Sudanese Government regarded itself as bound by a ll 

treaties and agreements concluded by her w ith Egypt prior to its acquisition 

of independence and should remain valid in accordance with the principles 

of international law .

(1) See contrasting attitudes in extradition treaties which have been given special 
consideration in some commonwealth succession states, and continuity in the 
municipal law sphere has been contrived by a legislative declaration that pre
independence extradition treaties continue in force, see e .g .  India, Extradi
tion A c t, N o .34 of 1962, S .2 (d ); G hana, Extradition A ct N o .22 of I9 6 0 ,
S .3(2); Kenya, Extradition A c t , 1966, S .27; Uganda, Extradition Act N o .16 
of 1964, S .3 (b ).

(2) It is the practice of a few states to denounce a ll their Extradition Treaties in 
anticipation of a fundamental revision o f their municipal extradition laws. This 
was done by Brazil in 1913 and by Sweden in 1950, which led to serious breaks 
in the continuity of their relations with other states, especially those constitu
tionally  unable to extradite in the absence of a trea ty . Evans, "The New  
Extradition Treaties of the U .S ." ,  59 A . J . I . L . ,  1965, p .351 .



108.

M oreover, after the revolution in Sudan of 1958, the leader of the Sudanese Coup 

d'E tat, Lieutenant General Ibrahim Abbud, declared, on 22 November, 1958, in 

a constitutional order that:

. . .  I also hereby resolve that my Government should abide 
by a ll  the agreements and pacts to which the Government of 
the Sudanese Republic has bound itself since the proclama- . 
tion of the independence of the Sudan on 1 December, 1956. '

Unhappily, Sudan did not act in accordance with its announced intention and has, 

in fact, since 1957, adopted a negative attitude towards its 1902 Extradition 

Agreement with Egypt, but as to m ultilateral treaties, concluded on her behalf 

prior to its independence, a different attitude has been taken. Thus, the Sudan 

on 9 November, 1957, gave notice to the Secretary G eneral of the United Nations 

that, "The Sudan considers herself bound by the accession made on her behalf in

1927 by the Condomini to the 1926 Slavery Convention and also to the 1926 Con-

(2)
vention as amended by the protocol of 1953."

(3) By applying the principles of International Law to the Extradition Treaty of 

1902 between Egypt and Sudan changes altering the whole constitutional 

character of a state, for instance, where a state changes its constitutional 

framework when developing from a monarchy into a republic, from a demo

cratic  into a totalitarian state, or from a mandate or dominion into an inde

pendent state, do not affect the state's international engagements, so long

(1) See also, First Public Statement by the Leader of the Sudanese Coup d 'Etat, 
17 November, 1958, where it was mentioned: " . . .  as for our sister state, 
the U .A .R . ,  we shall work for the strengthening of our relations therewith, 
for solving a l l  the issues (outstanding) between us . . . "  M . K h a lil, The Arab  
States and the A ab  League, V o l . l ,  1962, p p .360, 3 62 .

(2) See E. Lauterpacht, "State Succession and Agreements for the Inheritance of 
Treaties", I . C . L . Q . ,  V o l .7 , 1958, p .527 .
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as its existence as a state and, therefore, as an international person,

•  •  j  ( ’ )remains unimpaired.

(2)
One illustrative case is Shehadeh v . Commissioner of Prisons, Jerusalem. In 

Shehadeh, the applicants had been detained by the respondent, a t the request of 

the Lebanese Government, pursuant to the Provisional Agrement for the Extradi

tion of Offenders between Syria and Lebanon and Palestine made in 1921 . The 

applicants applied for a w rit of habeas corpus in order to challenge the extradi

tion proceedings, and obtained a nisi order. They contended, inter a lia , that 

the change of government in Lebanon from a mandate to an independent republic 

invalidated the Provisional Agreement of 1921, and further, that the offence for 

which their extradition was being requested had not been committed within 

Lebanese territory . In discharging the rule and remanding the applicants to 

custody, the Supreme Court of Palestine held:

. . .  the change of status from a mandated territory to inde
pendent Republic in Lebanon had no effect on the continuing 
va lid ity  of the Extradition Agreement of 1921 between Pale
stine and Syria and Lebanon. The fact that the Lebanese 
Government had requested and the Government of Palestine 
had assented to the extradition of the applicants inferred 
that both Governments were satisfied that the place where 
the alleged crime was committed was within Lebanese te rri
tory.

Thus, the Supreme Court of Palestine, in denying the habeas corpus petition, 

stated that it was an established principle of international law that the continued

(1) M arek, Identity and Continuity o f States in Public International Law, 1954, 
Chapter I , p p .5 -6 ; Oppenheim, supra, p . 159; see also O 'C o n n ell, State 
Succession in M unicipal Law and International Law, 1967; International Law 
Association, th e  Effect of Independence on treaties -  A  Handbook, 1965.

(2) A . D . , V o l . 14, 1947, pp.4 2 -4 4 , Case N o .16.
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effectiveness of a state's international obligations are not effected by Governmental

or constitutional changes in that state. The Supreme Court of Palestine, in another

0 )
landmark case, Perlin v . Superintendent of Prisons, further clarified the effect 

of change of government in the requested state on the continued obligations created 

by treaty . In Perlin, the Superintendent of Prisons was called upon to show cause 

why the petitioner, Abraham Perlin, should not be released from custody and the 

extradition proceedings against him set aside. The petitioner was arrested in 

Palestine on 19 September, 1942, and was eventually ordered by the C hief M agi

strate of Tel A viv on 17 October, 1942, to be handed over to agents competent to 

receive him on behalf of the High Commissioner for Syria and the Lebanon, on the 

grounds that "Extradition between Palestine and Lebanon is governed by the terms 

of the Provisional Agreement between Syria and Palestine dated 5 and 11 July,

1921, as amended in 1924 and again, in 1933, when the Lebanon was expressly

(2)
included within the provisions of the 1921 Agreement". The accused had none

theless contended, inter a lia , that there was no extradition agreement in existence 

at the time of the request between Palestine and the Lebanon and that there was no

(3)longer such o ffic ia l authority as the French High Commissioner for Syria and Lebanon. '

The court rejected the argument and held that the obligation to extradite must be

discharged and stated:

It seems to be settled practice in International Law that 
treaties and international agreements are not affected by 
a change in government, or in the form of government of 
one of the contracting parties, and remain in force until 
denounced by the new government, or they expire by e fflu x - 
ation of tim e. Thus, if  a state changes its form of Govern
ment from a monarchial to a republican one, treaties to which 
it was a party still remain in fo rce .(4)

(H) A . P . ,  V o l .10, 1942, pp .328 -329 , Case N o .98.

(2) Ib id ., at p p .328, 329.

(3) Ib id . ,  at p.329 .

(4) Ib id . ,  at p . 329 .
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The Provisional Agreement between Egypt and Palestine for the extradition of fugi

tive offenders, 1922, continued in force until 15 M ay , 1948, when the British 

mandate over Palestine terminated and Israel proclaimed its statehood. This 

profound change in sovereignty was not accepted or recognised by Egypt and, 

therefore, the effect of this situation terminated,ipso facto, a ll treaties between 

Egypt and Palestine. To this effect, the Conseil d'Etat in Egypt, in its verdict 

N o . 156, dated 18 M ay, 1948, held that "according to the existence of an illegal 

government in charge of Palestine after the termination of the British mandate,

the Extradition Agreement between Egypt and Palestine of 1922 is no longer legally

(1)
subsisting and should be exp ired."

In respect of questions of state succession to extradition treaties concluded by the 

British Government when Palestine was under its administration, Israel held in

1949 that the Extradition Treaty of 1931 between the United States and the United

(2)
Kingdom was not in force with respect to Israel. As a result of this attitude,

it was necessary for the United States and Israel to negotiate a new extradition

(3)
treaty and it was not until 1964 that this was ra tified .

Indeed, the Israeli Government's rejection of the treaties applicable to Palestine 

is considered an exception rather than the ru le . However, it serves to illustrate 

the controlling principle operative in such state succession situations: the govern

ment of the successor state determines whether or not a given treaty remains effect

ive with that state.

(1) Conseil d 'E tat, Verdict N o .156, dated 18 M ay, 1948, the first three years 
Series, p .4 63 .

(2) The reasons for Israel's non-succession are explained by Rosenne, "Israel et 
les Traites internationaux de la Palestine", 77 C lunet, 1950, 1140.

(3) Extradition Treaty with Israel, 10 December, 1962.
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TheExtrad it ion Treaty between Egypt and Iraq, of 1931, remained in force until 

9 December, 1964, when it was replaced by another agreement between the two 

states. The change of government in Egypt from a monarchy to a republic by the 

Constitutional Proclamation, issued by the Revolution Command Council on 8 July, 

1 9 5 3 /   ̂ did not affect the extradition treaty in question which, in practice, con

tinued. Moreover, after the former Republics of Egypt and Syria united into one

(2) .
state, to be named the United Arab Republic, international treaties and agree

ments concluded by each state and foreign powers were not infringed. To this 

effec t, A rtic le  69 of the Provisional Constitution laid down: " .. . those treaties

and agreements shall remain valid in the regional spheres for which they were in

tended at the time of their conclusion according to the rules and regulations of 

the international law ."

In addition, the U .A .R . government bound itself, through its assurance to the 

United Nations, in its note of 1 M arch, 1958, to fu lfil its duties under Egyptian 

and Syrian pre-Union treaties. This attitude favoured an "amalgamation" rather 

than "succession" approach, that is to say, the U .A .R . treated its treaty obliga-

(3)tions not as having been extinguished but merely as having been combined.

If  the situation was regarded as one of "succession" involving the termination of 

personalities of Egypt and Syria and the creation of a new international person,
1

(1) See Constitutional Proclamation by the Revolution Command Council Establishing 
a Republic in Egypt, 18 July, 1953, M . K h a lil, V o l . l ,  supra, pp .497, 498 .

(2) See the fu ll text of Proclamation and o f the Provisional Constitution of the 
U .A .R . ,  M . K h a lil, V o l . l ,  supra, p p .6 0 l-6 0 6 .

(3) Eugene Cotran, "Some Legal Aspects of the Formation of the United Arab 
Republic and the United Arab States," I . C . L . Q . ,  V o l .8, 1959, p . 352 .
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then the U .A .R . would have been entitled to contend that a ll pre-Union treaties 

of Egypt and Syria had ended. No such argument was advanced. Relating to 

the E xtradition Treaty of 1931, Iraq, as the third party, acknowledged the situa

tion, apparently considering that no novation of the contractual relationship was 

required. The territorial extent of the treaty in question was only valid in the 

Egyptian region of the U .A .R . ,  as the Declaration attempted to maintain the 

va lid ity  of the treaties in the "regional spheres" corresponding to the territory 

of the state which had concluded them. Therefore, the treaty did not extend 

its operation to the Syrian region by virtue of the establishment of the Union.

Sim ilarly , when Iraq achieved its independence, an inheritance agreement was 

concluded with G reat Britain on 30 June, 1930, in which she agreed that it 

would preserve the rights and obligations arising out of treaties and other inter

national instruments applied to the territory before ind ep en d en ce .^  To this 

end, A rtic le  8 of thisTreaty provided that:

. . .  It is also recognised that a ll responsibilities devolving 
upon His Britannic Majesty in respect of Iraq under any 
other international. Instrument, insofar as they continue at 
a l l ,  should sim ilarly devolve upon His Majesty the King of 
Iraq alone, and the High contracting parties shall immedi
a te ly  take such steps as may be necessary to secure the trans
ference of these responsibilities to His Majesty the King of 
Iraq. (2)

(1) For an example of the standard form of British usage, see M alaya-U nited  King
dom exchange of letters concerning succession to Rights and Obligations arising 
from International Instruments, 12 September, 1957, 279 U .N .T .S . ,  287.
Such agreements were made as w ell with India; Pakistan, 1947; Burma, 1946; 
Ceylon, 1947 and Ghana, 1957. E . Lauterpacht, supra, pp. 524-525 .

(2) The Treaty between G reat Britain and Iraq, 1930, A r t .8 , 132 L .N .T .S .  
1932, p .364 .
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Similar agreements were made by G reat Britain with Transjordan, 1946, as w ell as 

by France w ith Tunisia, 1 9 5 5 ,^  and Morocco, 1956.^  ̂ Such agreements do 

not, of course, by themselves bind third parties to accept the new state as successor, 

but in practice, many states have acted upon them as evidencing a desire for con

tinuity on the part of the new state and have regarded, either tac itly  or expressly, 

treaties as continuing Tn force with the new state. Regarding other Arab states, 

which achieved independence, such as Kuwait under the administration powers of 

G reat Britain, as w ell as Algeria, Lebanon and Syria under France, they have not 

signed inheritance agreements, or published unilateral declarations through the 

Secretary-Genera I of the United Nations of continuity of pre-independence 

treaties. They have preferred not to commit themselves on the matter and, in 

actual practice, most states (including successor states) adopt a "w ait and see"

attitude, preferring to deal with the problems of succession as and when it arises

(3)
in a particular case. W ith respect to extradition, the first actual case to 

arise w ill constitute the testing point of the continued app licab ility  of the treaty.

Furthermore, there is apparently some question as to whether the Extradition

(4)
Treaty of 11 August, 1874, concluded by the former Ottoman Empire and the 

United States is still binding on the Arab Republic of Egypt. The Government 

of the United States regards this treaty as being in fu ll force -  no notice of its 

termination ever having been given. Therefore, it has been listed against the

(1) G eneral Convention of 3 June, 1955, see France, Department of State, 
Treaties in Force on 1 January, 1958, p . 152.

(2) Agreement of 28 M ay , 1956, see Department of State, o p .c i t . , p . H 4 .

(3) See The Survey by O 'H iggins, "Irish Extradition Law and Practice", 34
B . Y . I . L . , 1958, pp. 274 , 296 , 306 , 311.

(4) M r. Cox to Department of S tate , 29 M arch, 1886; Department to M r. Cox, 
16 A p ril, 1886, M . S . S .  cited in Moore, supra, V o l . l ,  p . 102.
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name of Egypt In the serial publication of Treaties in fo rc e / ^

On the other hand, the Egyptian Government did not declare Its clear Intention

that the 1874 Treaty was still In force and the few requests for extradition occurr-

(2)
ing between the two states were never based on this treaty. Therefore, a 

more exp lic it attitude should be taken by Egypt, whether by entering Into a new 

extradition agreement with the United States, or by Issuing a unilateral declara

tion of succession, or by revealing Its desire to repudiate i t .  Otherwise, flight 

by criminals to either state could be encouraged by the b e lie f that no extradition 

treaty is in existence between the two states.

2 . Basis for a C laim  to Extradition

The classics of international law did not dispute the effectiveness of the practice 

of rendition carried through the means of extradition, but differed as to whether 

a legal, or merely a moral, obligation existed which required the surrender of 

accused criminals or fugitives of another system's justice. Grotius took the 

former view , in the maxim "aut dedere aut punire" and held that the state of 

refuge should either prosecute the criminal or surrender him to the state seeking

(3)
his return. The scholar, V a tte l, regarded extradition as a clear legal duty

(1) U . S .  Department of State, Treaties in Force, 1965, p . 192.

(2) Discussion w ith the Director o f Treaties Department in the Egyptian Ministry of
Foreign A ffairs, in which it was established that the Extradition Treaty of 1874 
with the United States was no longer in force; see, infra, the U.S.  attitude in 
1960 where comity was offered as the basis for informal rendition, pp.471 -472 .

(3) De jure b e lli ac pads, Bk.11, Chapter 2 1 , paras.3 , 4 .  consider its modem
application in the 19 /0  Hague Convention on Unlawful Seizure of Aircrafts 
which provides for the a lte rnative  of punishment or extradition. For the text 
of this Convention, see Appendix I to Sundberg, "Piracy: A ir and Sea", 20 
De Paul Law Review, 1970, p p .337 et seq.
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imposed upon states in the case of serious crimes. These views were supported

(2) (3)
broadly by such divers scholars as Story, Chancellor Kent, Heineccius,

(4)
Burlemaqui, Rutherford and Schemlzing.

On the other hand, proponents of the opposing viewpoint, like Pufendorf, denied 

the right of a state to surrender a criminal who has entered its territory unless there

is a special agreement to secure the fu ll force of international law. Similar op i-

(5)
nions have been expressed by Voet, Martens, Lord Coke and others.

Although the recent trend favoured the former position, advocated by Grotius and

V a tte l, substantive international law has never recognised this duty to surrender a

(6)
fugitive from justice to another state apart from that imposed by treaty .

In respect of the basis for extradition in the practice of Egypt and most of the 

other Arab states, it should be noted that they adopted the practice of c iv il law 

countries which has demonstrated a greater willingness to grant extradition in the

(1) V a tte l, Le droit de G ens, Bk . l l ,  Chapter 6 , paras. 7 6 , 77, p p .136-137 .

(2) Story, C onflic t of Laws, 8th Edition, 1883, Chapter X V I .

(3) C larke, A  Treatise Upon the Law of Extradition, 4th Edition, 1903, p .9;
Moore, supra, V o l . l ,  p . 16 .

(4) See Wheaton, Elements of International Law , 5th Edition, 1916, p . 188.

(5) C larke, supra, p .8; Wheaton, supra, p .188; Twiss, The Law of Nations, 
1861, p .346; Moore, supra, p p .5 , 6 .

(6) Oppenheim, I nternational Law, 8th Edition, V o l . l ,  1958, p .700; Fenwick,
International Law, 3rd Edition, 1948, p .330; H a ll, International Law, 1880,
p .^ L ------------------
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absence of treaties. This attitude had early and consistent support starting

from 1880 in the form of a Resolution by the Institute of International Law up to

(2)
the Tenth International Penal Law Congress of 1969. Consequently under

such circumstances, extradition may take place as an act of grace in accordance 

with the provisions of municipal statutes, if  the conditions of these laws have been 

fu lf ille d . Examples of this practice are found in the Extradition Laws enacted by

(3)
Iraq (1923 -  amended 1937), Jordan (1927), Syria (1955), Morocco (1958), 

and Algeria (1966 ). S im ilarly , in the Penal Codes of Lebanon (1943), Syria 

(1949) and Libya (1953) certain provisions are incorporated therein to operate in 

the absence of treaties. The same can be sa'd under the Libyan Code of
(4)

Crim inal Procedure of 1953. The va lid ity  of national laws, as unilateral acts

binding a country in its relations with other states, has been recognised by cer-

(5)
tain scholars as sources of international law on extradition. Consequently,

it can be said that these laws can be invoked by the demanding state whose socio

economic order has been violated and for the preservation of law and order within  

the society.

(1) B illot, Traitd de I ’extradition, 1874, p p .422-423; Donnedieu de Vabres, 
les principes moderns du droit penal international, 1928, p .249; see also a 
few exceptions in the practice of c iv il law countries which require the exist
ence o f an extradition treaty, e . g .  The Constitution of the Netherlands, A r t .4;
Peaslee, Constitution of Nations, I I ,  (Second Edition, 1956), p .754; The Laws 
of the Congo "Kinshasa", 1886; Ethiopia, 1955; Israel, 1954, and Turkey, 
1926, cited in Shearer, supra, p .29 .

(2) See 39 and 4 1 , R . I . D . P . , 1968, 1970.

(3) For the fu ll text of the Extradition laws of Iraq, and Morocco, see Appendix III
of this Study, Nos. 1 , 3 .

(4) For Articles from the Libyan Penal Code and Code of Criminal Procedure regu
lating extradition, see Appendix I I I ,  ib id , N o .2 .

(5) See Andre M ercier in 33 Recueil des Cours, V o l . 3 ,  1930, p . 185.
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In the case of Egypt, no law on the subject of extradition exists which determines 

the conditions and the procedures under which the state may surrender a fug itive. 

Y e t, certain principles, such as procedural matters and provisional arrest, were 

regulated in the form of Instructions by the M inistry of Justice and these Instruct

ions were included in the Criminal C ircular N o .8 of 2 March, 1901, that was 

circulated to a ll public prosecution offices according to the national practice 

in this respect. The C ircular maintains as w ell that extradition may be effected 

in the absence of a treaty, provided that the principles incorporated therein do 

not contradict the customary international l a w /   ̂ Moreover, certain provi

sions relating to extradition can be traced in the Penal Code N o .58 of 1937, in 

that its jurisdiction can be extended, in certain cases, to cover crimes by whomso

ever and wherever committed; the prosecution of Egyptian nationals for crimes 

committed by them in other countries and the rule of non bis in idem. The right 

of asylum and the non-extradition of political offenders have also been provided 

for in a ll the Constitutions issued in Egypt since 1923.

As far as moral rules are concerned, the delegation of the U .A .R . (Egypt and
(2)

Syria) at the Second Session of the Asian-African Legal Consultative Committee, 

held in Cairo from 1-13 O ctober, 1958, stated that " extradition is a moral ob li

gation based on the principles of solidarity and the cooperation between nations".

It was supported by the delegation of Japan when it stated that "although customary

(1) Conseil d 'E tat, Legal Principles Series, Legislative Consultative Department,
10 O ctober, 1957 -  30 September, 1958 (The First 12 Years Series N o .7 /3 1 5 , 
Counsel's Verdict N o .6, 1958, p. 12).

(2) The Second Session of the Committee was attended by Delegations from Burma, 
Ceylon, India, Indonesia, Iraq, Japan, Sudan and the United Arab Republic. 
See Asian-African Legal Consultative Committee, Fourth Session, Tokyo, 1961, 
p. 2 3 . '
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international law imposes no obligation, extradition is made even in the absence of

treaties". This suggests that, while legal obligations may be the most fam iliar

forms of obligations, there are also obligations which are not specifically legal,

such as those arising from some precept, or any kind of duty, which are inherent

0)
in the very nature of man and are often called moral law . These legal as

well as moral principles play a very important part in determining the right course 

of action in a ll circumstances. A  treaty may be necessary to regulate the per

formance of a duty of undisputed obligation, but it does not lim it the liberty of 

a state i f  it intends to perform under its sovereign rights. It is true that no 

government is understood to be bound by the positive law of nations to authorise 

the extradition requested "because the giving up of fugitive offenders, is agreed

and understood to be a matter in which every nation regulates its conduct accord-

(2)
ing to its own discretion. It is no breach of comity to refuse such surrender."

But it does not imply that Governments are wholly free from any kind of obliga

tion in such cases as B illot has said: "The obligation rests upon it ,  which is in

cumbent upon every we 11-organised society, not to permit the moral law to be

(3)
violated with im punity." On the other hand, at the same session of 1958,

(1) See the definition of moral rules by Oppenheim, supra, p .8; see also W o lff, 
who finds no distinction between law and morality when he describes inter
national law as customary international morality crystalised, 26 Journal of 
International Ethics, 1915, p .19.

(2) M r . Webster's note to Lord Ashburton in relation to the Case of the "Creole" 
quoted by M oore, supra, V o l . l ,  p .1 5 .

(3) M oore, supra, V o l . l ,  p. 19; see also V i  lea Case decided on 15 M ay, 1929 , 
between Peru and C h ile  whereby extradition was approved by the Chilean  
Supreme Court of a fugitive from Peru, according to the rules of Public Inter
national Law uniforma I ly accepted by both states, as there was no treaty in 
existence between the mentioned states, A .D . ,  1931-1932, Case N o . 156; 
The Decision in M anovrati Case, 1936, is based on the same grounds, A .D . ,  
1935-1937 , Case No.l'73T;
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Sudan expressed the view that "there should be a treaty regarding extradition be

cause otherwise things would be f lu c tu a t in g " /^  This latter attitude is similar 

to that practised in common law countries, which confirms the principle that a

demand for extradition need not be granted, unless it is in conformity with the

(2)
formalities and conditions prescribed in the treaties. W hile the United

States’ Law requires the existence of "treaty or convention for extradition",

G reat Britain's Act of 1870, applies only where an arrangement has been made
(3)

with any foreign state. The word "arrangement" is arguably of wide meaning

and might extend to an exchange of diplomatic correspondence concerning a parti

cular individual, but this view has never been tested. It should also be noted 

that the British Government has consistently denied the right of other states to

extradite British subjects to third states in the absence of a treaty, even as a 

(4)
matter of grace. Furthermore, most of the states of the British Common

wealth are sim ilarly inhibited by their laws from extraditing in the absence of a 

treaty , except for a few examples o f special statutory regimes applying within

(1) Asian-African Legal Consultative Comm ittee. supra, p .23 .

(2) See the practice of the U .S .A . ,  Factor v . Laubenheimer, U .S . Marshal et a I, 
(1933), 290 U .S . p .276; 2 8 A . J . I . L . ,  1934, p p .T 4 9 -l6 2 ; A .D . ,  1931-1932, 
Case N o . 160.

(3) 33 and V ie t C .5 2 , S .2, 1870; see also R. v . Wilson (1877), 3 Q .B . ,  pp.42 , 46; 
Extradition relations between G reat Britain and the States o f the Commonwealth 
of Nations are based not on treaties but on the Fugitive Offenders A c t, 1967, and 
reciprocating legislation in the other states.

(4) Case of James Thorn ley, 6 British Digest, 1965, p .460; E . Lauterpacht, The 
Contemporary Practice of the United Kingdom in the Field o f International Law,
I I ,  1963, pp.2IO -2T4-.
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limited geographical areas. This explains the higher number of extradition

treaties which common law countries have concluded with other states. In con

trast, Egypt and other Arab States are parties to re la tive ly  few extradition treaties, 

whether b ilatera l or m ultila tera l. The only bipartite Treaty binding Egypt is with 

Iraq of 1964, which is similar in many aspects to the Arab League Extradition Agree

ment of 1952. However, in respect of treaty relations between the Arab states 

themselves, as w ell as those with foreign countries, it can be noted that Iraq has

taken the lead by being a party to several Treaties such as those with Iran (1922),

(2)
Syria and Lebanon (1929); Higaz (1931); Yemen (1946); G reat Britain (1932);

United States of America (1934); and Turkey (1946). O ther Treaties in existence

(3)
are those of Syria with Turkey (1926); Lebanon (1951) and Jordan (1953); as 

w ell as those of Morocco w ith France (1 957) and Belgium (1959). Moreover,

there are other Treaties between H igaz and Yemen (1931); Kuwait-Saudi Arabia

(4)
(1942); Belgium-Lebanon (1953); France-Algeria (1964) and Abu Dhabi with 

Tunisia (1975).

It seems preferable as a matter of convenience that the Arab states should enter 

into b ilatera l treaties w ith foreign countries which w ill not extradite in the ab

sence of a treaty or with which, by reason of territorial contiguity, or strong

— _ _ _ _ _ _ _ _ _

(1) See e .g .  Barbados,Laws (1 9 4 4 ), V o l . l ,  p .23; M a lta , Laws (1920), Chapter 20; 
Trinidad, Laws (1950), Chapter 4 ,  N o .2 7 .

(2) For the fu ll text of theExtradition Treaty between Iraq and U .K . ,  see Appendix 
II of this study, N o . l  .

(3) For the Extradition Treaty between Jordan and Syria, see Appendix I I ,  N o .2 .

(4) France, Journal O ffic ie l of 17 August, 1965, p .7269, for other treaties, see, 
in fra .
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commercial ties, It  Is seen desirable to have formal and binding extradition 

commitments.

The Covenant for the establishment of the League of Arab States was signed In 

Cairo on 22 M arch, 1945, between Syria , Transjordan, Iraq, Saudi Arabia, 

Lebanon, Egypt and the Yemen , In which It was agreed that the League of Arab 

States shall be composed of the Independent Arab states which consent to join 

the League. Among the objects of the League for the close collaboration of 

the participant states, there are matters relating to nationality , passport and 

visas, execution of judgments and extradition of criminals. The Covenant, 

as w e ll, stipulated in A rtic le  9 that:

Those Arab states desirous o f closer collaboration with 
each other, and stronger ties than those specified by 
this Covenant, have a right to conclude such agreements 
between themselves towards the realisation of these ob
jects, as they desire. Treaties and Agreements previously 
concluded, or which may be concluded, with any other 
state belonging to the League, shall not be obligatory or 
binding on the other members.

Therefore, In m ultilateral conventions d irectly  concerned w ith extradition, an 

Agreement within the Arab League was approved by the Council of the League 

of Arab States on 14 September, 1 9 5 2 ,^  and was signed by Egypt, Jordan,

Saudi Arabia and Syria. O n ly  Egypt, Jordan, Saudi Arabia proceeded to 

ratification , between which states alone the Agreement has been operative since 

28 August, 1954, and Is s till In force. Egypt approved this Agreement by Law 

N o .83 o f 1954. Later, the Agreement was ratified  by Syria In 1956, Libya and

(1) For the fu ll text of this Agreement, see Appendix I I ,  N o .3 .
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Iraq in 1957, and Kuwait in 1962 . However, this regional extradition arrange

ment is an example of an international agreement between states closely connected 

geographically, economically, cu ltu ra lly , and, to a considerable extent, p o liti

c a lly . Another explanation of the reason for concluding such an agreement is 

that criminals do not take fu ll advantage, as might be thought, of improved inter

national travel facilities to remove themselves great distances from the locus 

d e lic ti commissi. Where flight is chosen, the fugitive w il l  most often choose, 

as a place of refuge, a neighbouring country, where it w ill be easier for him to 

maintain contact with relatives and friends, and from where he can more easily 

judge an opportune time to return.

Like certain other m ultilateral conventions, this Agreement, although sufficiently  

comprehensive in itself to stand alone, envisages the continuation o f existing b i

lateral treaties between the parties. When there is any conflict between such a 

treaty and the present Agreement^ state shall apply the provisions most like ly  to 

fa c ilita te  the surrender of the offender. The Agreement is not a closed conven

tion; it remains open for any member state of the Arab League, not a signatory, 

to accede, by notification, to the Secretary G eneral of the League. Any member 

may withdraw after giving six months' notice. (Articles 2 0 , 22). The substantive 

provisions of this Agreement w ill be discussed throughout this study.

M oreover, the United Arab Republic, Iraq, Morocco and Sudan are also party to 

the Asian-African Legal Consultative Committee, whereby its membership is open 

to the countries in the Asian-African Continents in accordance with the provisions 

of its s ta tu te s .^  In the Fourth Session of the Committee, held in Tokyo in

(1) See Asian-African Legal Consultative Committee, Establishment and Functions 
of the Committee, ib id , pp .3 -9 .
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1961 }   ̂ the subject of extradition of fugitive offenders, namely the principles,

including questions relating to desirability of conclusion of extradition treaties

and simplification in the procedures, was discussed on the basis of the Draft

Artic les, as provisionally drawn up by the Committee at its Third Session held

(2)
in Colombo in i9 6 0  and, consequently, a final report was adopted. ' W hile  

the delegations of Burma, Ceylon, India, Pakistan and Japan were in favour of 

conclusion of separate b ilateral treaties with other Asian-African countries, 

the delegations of Iraq and the U .A .R . preferred adoption of a m ultilateral 

Convention. Therefore, it was resolved that it was a matter for each partic i

pating state to decide on this question, provided that certain principles would 

need to be observed on the matter of extradition. The obvious advantages of 

such schemes, between a group of nations in the form of a m ultilateral agree

ment, are:

a . That they, a t least, reduce if  not en tirely e lim inate, the divergent stipu

lations that so perplex national authorities when dealing with extradition 

matters on a b ila tera l basis.

b . That they are less susceptible to breakdown by a process of attrition  than 

in the case with a large number of individual b ilatera l arrangements.

(3)
c . They assist with other arrangements, in the long term, for the creation 

of a common law of extradition and could, conceivably, one day result

(1) This Session was he Id from 15 -28  February, 1961; it was attended by the dele
gates of a ll  participating countries in the Committee (Burma, Ceylon, India, 
Indonesia, Iraq, Japan, Morocco, Pakistan, U .A .R .) ,  except Sudan which 
was unable to be represented, ib id , p .9 .

(2) For full text of these CVaft A rtic les, see Appendix I I ,  N o .4 .

(3) See Shearer, supra, p p .5 1 -6 6 .
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in that so far elusive attainment o f a world-w ide extradition convention.

In regard to m ultilateral conventions, not d irectly  concerned with extradition, 

Egypt, as w ell as certain Arab States, is party to the following Conventions:

1 . The International Convention for the Suppression o f the Traffic in 

Women and Children, 30 September, 1921, as Amended by Protocol 

12 November, 1 9 4 7 ^

The Convention came Into force on 24 A p r il, 1950, whereby, under 

A rtic le  4 ,  it  is provided that the contracting parties agree that, in 

cases where there are no extradition conventions in force between 

them, they w ill take a l l  measures within their power to extradite or

provide for the extradition of persons accused or convicted, specified

(2)
in Articles 1 and 2 o f the Convention of 4 M ay, 1910. Such 

Articles deal with persons who are engaged in the traffic of children 

of both sexes. This Convention has been signed, with no reservation, 

by Egypt in 1947, as well as Lebanon and Syria.

2 . The International Convention for the Suppression o f Counterfeiting  

Currency of 1929 .^

Egypt becam ea party to this Convention on 25 Ju ly , 1957, A rtic le  10

of which provides:

The offences referred to in A rtic le  3 shall be deemed to be 
Included as extraditable crimes in any extradition treaty 
which has been or may hereafter be concluded between any  
of the High Contracting parties. The High Contracting

(1) 5 3 U . N . T . S . ,  p .40; see also p. 13 of the same volum e.

(2) 3 L .N .T .S . , p .278.

(3) 112 L . N . T . S . , p .371.
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parties who do not make extradition conditional on the exist
ence of a treaty or reciprocity, hence forward recognise the 
offences referred to in A rtic le  3 as cases of extradition as be
tween themselves.

The offences, which should be punishable as ordinary crimes in this

Convention, are:

a .  Any fraudulent making or altering of currency, whatever means 

are employed.

b . The fraudulent uttering of counterfeit currency.

c . The introduction into a country o f, or receiving, or obtaining 

counterfeit currency w ith a view to uttering the same and with 

knowledge that it is counterfeit.

d . Attempt to commit, and any intentional participation in, 

the foregoing acts.

e . The fraudulent making, receiving, or obtaining of instruments 

or other articles peculiarly adapted for the counterfeiting or 

altering of currency.

3 . The Convention for the Suppression of Il l ic it  Traffic  in Dangerous
 m   --------------------------------------------------------
Drugs, 1936

Egypt became a party to this Convention on 29 M arch, 1940, whereby 

a similar provision to that included in the previous two Conventions was 

mentioned in A rtic le 9 considering specific crimes to be deemed extra

d itab le . This Convention was not superseded by the single Convention

(1) 198 L .N . T . S . ,  A r t .9 , p .299; 31 A . J . I . L . ,  p .31 .
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on N arcotic  Drugs of 1961, which creates additional extradition offences, 

as it is desirable to be included in any extradition treaty which has been, or 

may hereafter be concluded between any of the parties. The party shall 

have the right to refuse to effect the arrest or grant the extradition in cases 

where the competent authorities consider that the offence is not sufficiently  

serious. This latter Convention of 1961 came into force on 13 December,

1964, in accordance with A rtic le  41 . Egypt ratified it on 20 July, 1966, 

and accordingly, A rtic le  9 of the 1963 Convention ceased, as Egypt did not 

adhere to i t .  The Presidential Decree N o . 1764 of 1966 was issued on 2 M ay, 

1966, for approval of ratification of the 1961 Convention.

The Arab States party to this Convention are: A lgeria , Iraq, Jordan, Kuwait, 

Lebanon, Syria and Tunisia.

4 .  The Convention for the Suppression of the Traffic in Persons and of the 

Exploitation of the Prostitution of Others, 1950: ^

Egypt signed this Convention on 12 June, 1959, which provided for specific 

offences referred to in Articles 1 and 2 to be regarded as extraditable crimes 

between the contracting states. Extradition shall be granted in accordance 

with the law of the state to which the request is made. In this respect,

A rtic le  1 stipulated that:

(1) 520 U .N .T .S . ,  A r t .44 and A r t .36(2) (6 ), p p .152 , 204; see also the amending
Protocol of 24 M arch, 1974, U .N .  doc . E . C onf. 63 /8 ; for a detailed analysis 
of a ll narcotic conventions, see Bassiouni, "The International Narcotic's Control 
Scheme -  A  Proposal", 46 St. John's Law Rev., 1972, p .713 .

(2) 9 6 U . N . T . S . ,  p . 272 , A r t .8; see also Nanda and Bassiouni, "Slavery and W hite
Slavery, Steps Towards Eradication", 12 Santa Clara Lawyer, 1972, p.724.
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The parties to the present convention agree to punish any 
person who, to gratify the passions of another:

a . Procures, entices, leads away, for the purposes of 
prostitution, another person, even with the consent 
of that person.

b . Exploits the prostitution of another person, even with  
the consent of that person .

In addition, A rtic le  2 provides that:

The parties to the present Convention agree to punish any 
person who:

a . Keeps or manages, or knowingly finances or takes part 
in the financing of a brothel.

b . Knowingly lets or rents a building or other place or any 
part thereof for the purpose of prostitution of others.

The Arab States party to this Convention are: A lg eria , Iraq , Libya and Syria.

The last question which arises, is whether extradition treaties are self-executing, 

in reliance on international legal doctrine, or require national legislation for their 

implementation, in reliance on constitutional law doctrine. In a ll the Constitu

tions issued in Egypt since 1923, until the latest one in 1971 }   ̂ the Head of the 

State has been empowered to conclude treaties which have to receive the approba

tion of the legislative power before they come into force.

Therefore, in a ll cases affecting the rights of sovereignty, such as extradition 

treaties, the President of the Republic should communicate them to the National 

Assembly accompanied by adequate explanations. Such treaties w ill not become 

effective and have the force of law until after ratification by the National Assembly,

(1) See Constitution of 1923, A r t .46; The Constitution of 1956, A rt. 143; The 
Provisional Constitution of 1964, A rt. 125; The Constitution of 1971, A rt. 151; 
M inistry of Information, State Information Service.



and their publication is in conformity with the rules in force. This approbation 

gives them the rigorous character of law, and it does not a llow  the judicial power 

or the administrative officers charged with their execution to extend their scope 

by a simple accord with the contracting party. The provisions of the applicable  

treaty, and the reservations contained therein, are incorporated into an implement

ing legislation by re fe re n c e .^  Such an attitude is similar to that of the United 

Kingdom, where treaties are not self-executing but require Implementary legisla

tion In a ll cases where private rights may be created, or affected; the Act is 

applied to each treaty state by means of Order in Council which must recite the

terms of the arrangement, and the operation of the Act Is then made subject to the

(2)
limitations and qualifications contained therein. By contrast, the United

States law directs generally that the justice, judge or commissioner (and fin a lly , 

the Secretary of State) act according to the stipulations of the treaty or Conven-

(3)tion . In most of the Arab States, treaties, duly approved and promulgated,

operate without the need of legislative Implementation.

Therefore, from the above-mentioned it is obvious that Egypt does not profess ex

clusive adherence to treaties as the sole basis for extradition. It does not consider

(1) See the Law N o .83 , 1954; which approved the Arab League Extradition Agree
ment of 1952; The Instructions of the M inistry of Justice, V o l . l ,  Judicial Sec
tion, 1958, A r t .812 .

(2) 33 , 34 V ie t .  C .5 2 , ss .2 .5 , 1870. In R. v . Wilson , (1877) 3 Q .B . p. 42 , it 
was held that the operation of the Act was limited by the prohibition of extra
dition of nationals contained in the applicable treaty, even though the Act i t 
self imposed no such limitations; ( i9 6 0 ), 2 A ll E .R . 183; see Paul O 'Higgins, 
European Convention on Extradition, I . C . L . Q . ,  Vo 1.9 , i9 6 0 , p .503.

(3) 18 U .S . C . para. 3184, 1964 ed .; Valentine v . United States ex Re I Neidecker,
299 U .S . ,  1936, pp. 5 .1 8 .
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the process of extradition, its proceedings and practice purely a question of domestic 

law, but the Egyptian Government recognises the existence of certain considerations 

of the highest order which compel her not to leave the crime unpunished. Conse

quently, there can be reliance in Egypt on international law as an aid in interpret

ing substantive treaty obligations or to supplement a treaty in case of absence of 

specific provisions. This explains the very few extradition treaties which Egypt 

has concluded with other states, in contrast to the practice of other countries, 

like the United States and the United Kingdom, in that treaties are drawn sepa

rately and not made part of any other agreement and to link the existence of

(1)
that treaty to the relations existing between the respective states. Moreover, 

on the basis of reciprocity extradition can take place in Egypt in the absence of 

a treaty , in which case the rules applicable are within the province of international 

law.

3 . Principle of Reciprocity

The principle of reciprocity establishes the rule that, apart from provision by treaty 

or national legislation, extradition is lawful i f  the requested state obtains from the 

requesting state an assurance that it w ill surrender a fugitive being proceeded against 

for the same offences and having the same personal qualities as the person whose 

surrender is requested. This ad hoc declaration seems to be prevalent in the 

practice of South America in the absence of treaty obligations. On the other 

hand, there is the general declaration of reciprocity, whereby two states agreed 

that they w ill consider extradition requisitions from each other and process them

(1) For these Treaties, see Shearer, supra, p p .38 , 4 0 .



in accordance with their respective laws. This method is, in e ffect, a treaty

of indefinite duration, the provisions of which incorporate the laws of the parties 

by reference.

The value of the principle of reciprocity with regard to the traditional law of extra

dition is a matter of considerable contention. For some, it is the foundation on

which extradition is based, as a state which is p o litica lly  dependent is the only

(2)
one which accepts unfavourable conditions to what it grants; others see it

as an inevitable consequence of the sovereignty of a state and should be m ain-
(3)

tained; yet another group considers that the more extradition is transformed

from being an instrument of state power into an instrument of criminal justice, 

the more reciprocity w ill lose its earlier meaning and find its sole justification 

as a po litica l principle, excluding a state's obligation to provide unilateral fac i

lities . It may w ell be said that the discussion has scarcely advanced beyond the 

resolution adopted by the Institute of International Law at Oxford on 9 September, 

1880, which stated that, "while reciprocity might be required by policy consider-

(1) See for the practice of Germany, e .g .  in re N ic h o lo ff , (1933), A .D . ,  1933 — 
1934, p .351; states with which reciprocity has been declared are listed in 
o ffic ia l publications in Richtlinien fOr den Verkehr mit dem Ausland in Strafrecht- 
lichen Angelegenheiten (Riv Ast), 1959 to date; see also for Austria, Rechsthil- 
feerlass flir Strafsachen of 13 July, 1959 (Straf R. H .E ,)  and notified thereafter
in the Amtsblatt der tisterreichischen Justizverwaltung (J .A ,B  L ) cited in 
Shearer, supra, p .31; see also Year Book of the In t. Law Commission, V o l .2 , 
1959, A r t .2 0 , para. 102, p .70 .

(2) Stone, Legal Controls of International C o n flic t, 1954, p .39; see alsoEnzo  
GiaMongo -  Piero Paradiso -  Tourisi in their report on Ita ly  prepared for the 
Xth International Congress of Penal Law, Rome, 1 96^39 R . I .D .P . , 1968, p .684 
et suivi.

(3) Markus-Tallos in their report on Hungary, ib id , p . 603 et suivi; see also for 
a similar view  in O ehler in his Report on the Federal Republic of Germany, 
ib id , p .3 97 .
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0 )
cations, it was not required by justice". These views were consistent with 

those adopted by the majority of the delegations at the Cairo Session in 1958, 

of the Asian-African Legal Consultative Committee, according to which "extra

dition may, in the absence of a treaty, be affected by way of international co -

(2)
operation in the suppression of crimes on a reciprocal basis". Moreover, the 

principle of reciprocity received added support from the Commonwealth Law M in i

sters Conference of 1966, which recommended that Commonwealth extradition

(3)
arrangements should be based on reciprocity.

(4)
Unlike the law of France, and of several other countries such as A lgeria , Iraq,

Jordan, Lebanon, L ibya, Morocco and Syria, whereby no express condition of
(5)

reciprocity appears therein, the German Extradition Law of 1929, for example, 

specifically provides that extradition in the absence of a formal treaty is not per

missible if  reciprocity is not g uaran teed /  ̂ Similar provisions are contained in

(1) Annuaire de I * Institut de Droit Internationale, new abridged edition 1875- 
1883, Brussels, 1928, p .783; see Schultz in his Report, "The Principles of 
the Traditional Law of Extradition", Legal Aspects of Extradition among Euro
pean States, Council of Europe, 1970, p .lO .

(2) A sian-African Legal Consultative Committee, 4th Session, Tokyo , 1961, p .23 . 
Cormentary.

(3) The G uardian, 5 M ay , 1966.

(4) Law of Extradition, 10 March, 1927, A rtic le  (1 ).

(5) No express condition of reciprocity is mentioned in the laws of Brazil, Denmark, 
G reece , Ita ly , Yugoslavia and Sweden, see Schultz, G eneral Report, supra,
39 R. I .D .P . ,  p .793; In the case of C h ile , a former French state, an assurance 
of reciprocity would appear to be secured in practice; see Re V igoni, 17 In t 'I .  
L .R . , 1950, Case N o .82, pp .263 -264 .

(6) Law of Extradition, 23 December, 1929, A r t .4(1); Harvard Research, supra, 
p .385 .
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0 )  (2) (3) (4) (5)
the laws of Argentine, Austria, Belgium, Ecuador, Hungary,

(6) (7) (8) (9) (10) (11) (12)
Israel, Ireland, Japan, Luxemburg, M exico , Panama, Peru,

(13) (14) (15)
Spain, Switzerland, and V enezue la . On the other hand, under the

Anglo-American School, in the United States, as in England, it is the general

rule and practice neither to ask for nor to permit extradition in the absence of 

(16)
treaty obligations. Exceptions, however, did occur.

In respect of the Arab Republic of Egypt, the M inistry of Justice Regulations 

issued on 2 M arch, 1901, did not mention the principle of reciprocity as a legal 

basis for extradition but, in practice, the position of the Egyptian Government 

was described in 1933 in an offic ia l despatch from the M inistry of Foreign Affairs 

to the American Legation In C airo, which requested information on the rules and

(1) Law of 25 August, 1885, A r t . l ,  Harvard Research, supra, p .356 .

(2) Code of Criminal Procedure, i9 6 0 , A rt .5 9 .

(3) Law of 15 March, 1874, A r t . l , this law was amended by the Law of 9 M arch,
1967, which requires a treaty for extradition.

(4) Law concerning foreigners, Extradition & Naturalisation of 1921 ,Arts .37(7) and 
4 9 (6 ).

(5) Criminal Code of the Hungarian People's Republic, 1961, A r t .8 (2 ).

(6) Law of Extradition of 1954, A r t .2 , chapter 1 .

(7) Law of Extradition of 19 July, 1965, A r t .8 , a I, 1 .

(8) Law of Extradition, 21 June 1953, A r t .3 , chapter 2 .

(9) Law of Extradition, 13 March, 1870, A r t . l  .

(10) Law of Extradition of 1897, A r t .32 .

(11) Codigo Penal of 1 922, A r t . l  1 .

(12) Code of Criminal Procedure of 1920, A r t .339 .

(13) Law of Extradition of 1958, A r t .2 , a I 1 .

(14) The Federal Law on Extradition to Foreign States, 22 January, 1892, T itle  1, 
A r t . 1 .

(15) Code of Criminal Procedure of-June, 1957, A rts.389 and 393 .

(16) G rea t Britain , Extradition Law, 1870, A r t .2 a 1.1 ; United States of America, 
18 U .S .C . 3184, 1964 ed.
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conditions pertaining to extradition and which were In force In Egypt at that tim e.

It stated that,

Egypt has no special law providing for extradition which is 
left within the competence of executive authorities. How
ever, in practice, extradition is granted for common crimes, 
other than those of a po litica l or m ilitary nature to states 
which accept reciprocity. (1)

A similar view was expressed by Egypt In 1946 when Turkey, a state which sometimes

consents to grant the extradition of offenders without a convention on condition of 

(2)
rec ip rocity , requested the surrender of Ahmed Oaghlo Burhan, a Turkish

national, who was charged with murder in Turkey and subsequently fled to Syria,
(3)

and then took refuge In Egypt. The Conseil d*Etat in Egypt stated in its verdict

N o .9 that:

Although there is no extradition treaty with Turkey, this fact 
need not impede the submission of an extradition request, for, 
in conformity with the public law of nations, extradition Is 
not prevented In the absence of a formal International agree
ment. The traditional law of extradition requires that extra
ditable offences should be punishable under the laws of both 
the requesting and the requested states provided that the fugi
tive criminal belongs to the country applying for his surrender.
In this case, the conditions of extradition are fu lfilled  after 
consultation between the Ministry of Foreign A ffairs and the 
M inistry of Justice whereby the latter recommended the 
surrender of the fugitive provided that he was of Turkish 
nationality . Henceforth, the Egyptian M inistry of Interior 
declared after investigation, in addition to the documents

(1) Ministry of Foreign Affairs Letter N o .5 3 /7 7 /1  dated January, 1933, addressed 
to the American Legation in Egypt.

(2) See the N ote transmitted from the Turkish Ministry of Foreign Affairs to the 
Department of State of the U .S .A . in connection with the text of A r t .9 of 
its Code which , deals with extradition, Harvard Research, supra, p .428.

(3) Conseil d*Etat, Series of Legislative Principles of the First Three Years (1945- 
1948), Verdict N o .9 of 16 September, 1946, p .466; see also Verdict N o .290 
of 1949, cited in "Revue Egyptienne de Droit International", V o l .28 , 1972,
p. 145.
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presented by the Turkish Legation, in Egypt, that the requested 
person did not enjoy Egyptian nationality , and belonged to 
Turkey. Consequently, extradition was approved on an assur
ance of reciprocity to be secured from the Turkish Government.

This attitude was also re-affirmed in a decision taken by the same authority on 

0)
14 O ctober, 1957, and as a result, it was notified by the Ministry of Justice 

to the Public Prosecution offices,which was subsequently incorporated in A rtic le  

813 of the Prosecution's Instructions. This provision states t h a t " . . . in default

of trea ty  obligations concluded between Egypt and other states, extradition is

(2)
regulated therein in accordance with the customary international law ", which 

we understand to mean, according to the principle of reciprocity. Such as basis

(3)
is also applied in the practice of Saudi A rab ia , and the Yemen, as no law for 

extradition has been enacted therein.

The principles laid down in the above decisions are sound and inescapable , as they 

open the way to negotiations, which may lead to an acceptable compromise to the 

problems of extradition,since it is assumed that a ll states have a community of inter

ests to surrender offenders who have taken refuge in their respective territories. 

Consequently, Egypt has, in many cases, surrendered fugitive offenders to countries 

with which she has no treaties , and has made requests for extradition from such 

countries. This practice, whether Egypt was a requested or a requesting state, 

can be illustrated in the following cases:

(1) Conseil d 'Etat Legislative Consultative Department, Decision issued on 
14 O ctober, 1957, File 13 /2 /11  .

(2) M inistry of Justice Letter N o .5 -  1 /53  (618) dated 16 October, 1957, 
addressed to the G eneral Parquet.

(3) Letter N o .6 /1 /3  dated 20 A p ril, 1975, from the Saudi Arabian Embassy in 
London addressed to the w riter.
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A .  Egypt as a Requested State

(i) The Process of Extradition with respect to States Requiring Treaty O b li

gations

Although states, such as the United Kingdom and the Unites States of America, whose

laws profess exclusive adherence to treaties as the sole basis for extradition, ^

(2)
accept ' the return of their fugitive criminals without the existence of a treaty, 

they could be prevented from giving assurances of reciprocity when considering 

extradition requisitions from any state in the absence of a treaty . For example,

In connection with an inquiry made In 1907, concerning the possible extradition 

from Egypt of Nicholas Abraham Saba , the Acting Secretary of State in the

United States instructed the Agent and Consul G eneral in Cairo, as follows:

You are . . .  Instructed to ascertain from the Egyptian Govern
ment, whether they would honour a requisition for the surren
der of the fug itive, based upon theTreaty of 1874, between 
the United States and Turkey. If  the Egyptian Government 
should Inform you that the Treaty is not regarded as in force, 
you are Instructed to enquire whether or not they would enter
tain a request for the surrender of the fugitive as an act of 
comity. In making this inquiry you should, of course, be 
careful to state that the United States would be prevented by 
Its laws from entertaining a similar request referred to it by

(1) See W hiteman, 6 Digest of International Law, Chapter X V I -  Extradition, 
1968, pp .732-737 :

(2) See United States v . Paroutian, Extradition from Lebanon, 299 f 2d 486 (2d 
c ir . 1962), a f f ’d 3 I9 F .  2d SST(2d c i r . 1963), Cert denied 375 U .S . 981 
(1964); also United States v , Accarch, Extradition from Ita ly  on a non- 
extraditable offence, 241 F. SuppTTr? , ( S .D .N .  Y . 1964), A f f ’d 342 F. 2d 
697 (2d cir 1964), Cert denied, 382 U .S . 954 (1954), cited in Bassiouni, 
Extradition and World Public O rder, supra, p .56; another exception appears 
in 18 U .S .C . 3184 permitting extradition without treaty to and from countries 
occupied by the United States.
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the Egyptian authorities, in the absence of an extradition  
treaty . (1)

Thus, in practice with those states, the executive authorities in Egypt are put into 

the d ifficu lt and invidious position of assuming to secure the advantages alleged to 

flow from the requirement of reciprocity. The question arising, in such instances, 

is whether the Egyptian Government grants extradition to any of those states without 

any assurance of reciprocity?

It is d iffic u lt to see any justification in the state of re fu g e  denying extradition in 

such circumstances other than in outdated conceptions of national sovereignty.

To the argument that the requirement of reciprocity secures to the requested party 

a useful diplomatic card, which it may later employ to its own advantage, it may 

be pointed out that in any event declarations of reciprocity, like treaties, are 

not regarded in the absence of clear words to the contrary as taking away the right 

to refuse extradition at the executive l e v e l . ^  The interest of the state of 

refuge in ridding itself of unwanted criminals is seen as outweighing any advan

tage to be gained from "keeping the score even" with those states. Thus, we 

find a growing tendency in the practice of Egypt, independently of treaty ob li

gations and of reciprocity, to expose criminals seeking refuge in its territory,

(1) The Acting Secretary of State (Adee) to the Agent and Consul G eneral at 
Cairo  (Iddings), 3 August, 1907, M .S . Department of State, File 7576/1 ;
M r . Iddings to Secretary Root, 18 September, 1907, ib id /1 0 -1 1 , cited in 
G reen Hackworth, Digest of International Law, V o l . lV ,  1942, p . 1 8 .

(2) Donndieu de Vabres, supra, p.259; see also "de la rdciprocite en m ature  
d'extradition d'apres la loi Francaise du 10 Mars 1927 et le nouveau projet 
Allem and", 35 Revue G eneral de droit International Public, 1928, p p .553-570 .
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as It Is of v ita l importance to the administration of criminal justice not to leave the 

crime unpunished.

Therefore, in practice, especially w ith states whose constitutional regime prevents 

extradition in the absence of a treaty, criminal fugitives were delivered up to those 

states without any assurance of securing similar treatment. In the case of W alter 

Forty, a British national accused of committing larceny whilst aboard a N aval vessel 

in Egypt's territorial waters in 1945 and who, thereafter, took refuge in Damanhour, 

an Egyptian province, a requisition was made by the British Embassy in Egypt for 

his surrender. In response to the request, the Egyptian Government approved 

extradition whereby the fugitive offender was delivered up to the N aval authori

ties present in Egypt at that time for his prosecution with no insistence of recipro

c ity  to be given by the British Government in an analogous c a s e / ^

(ii) The process of extradition with respect to states not requiring treaty 

obligations

In almost a ll  cases, the Egyptian Government seldom refused to extradite a fugi

tive  offender for a common crime to a state which approved extradition on the 

basis of reciprocity, regardless of the non-existence of a formal treaty between 

her and those states. The following cases illustrate the Egyptian attitude in this 

respect.

W illy  G unther, a German subject, accused of having committed an indecent act 

against a female juvenile in Germany in 1961, and on whom a warrant of arrest 

was issued on 23 September, 1961, by the court of W anne-Eickel in Germany, was 

subsequently found in Egypt where he had sought refuge. This act was liable

(1) M inistry of Justice, General Parquet F ile  N o .4 9 /1 1 7 , 1946.
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to punishment of 3 -7  years imprisonment with hard labour under A rtic le  268 of 

the Egyptian Penal Code of 1937; and the offence was also punishable under 

A rtic le  176, paragraph (1) of the German Penal Code. The Bundeskriminalamt- 

Wiesbaden (German Interpol) sen t a le tter, N o .G 7 9 9 6 8 , dated 29 M arch, 1963, 

requesting Interpol in Egypt to make the necessary search to locate the alleged  

offender w ith a view to extradition to G erm any. G unther was arrested in Egypt 

on 4 A p ril, 1963, and placed in custody from that date, Interpol Wiesbaden being 

notified by cable to apply for his extradition through diplom atic channels. A fter 

studying the papers, forwarded by the German authorities requesting extradition, 

the G eneral Prosecutor stated, in his decision on 5 August, 1963, that

although there is no dual convention between West Germany 
and the U .A .R . for the extradition of crim inals, we have 
shown our tendency to accede to this request on the basis 
of the principle of reciprocity and also in order to strengthen 
the international cooperation against crim e. (1)

This was the first case of extradition taking place between Western Germany and 

U .A .R . It is worth mentioning that, in the same year, the German Authorities 

reciprocated the favour by surrendering an Egyptian N a tio n a l, who was condemned 

to five  years' imprisonment with hard labour for committing the crime of counter- 

fe it in g  Governmental seals, and who had escaped execution by taking refuge in 

G erm any. The German Government's attitude was in reply to Egypt's previous 

action and based on the principle of reciprocity .

S im ilarly , on 7 December, 1971, the N ational Bureau of the International Crim inal 

Police in Egypt (I nterpol) received a cable from Interpol Beirut (Lebanon) stating 

that the alleged offenders Mohammed Gohneim and Adnan Ham za, on whom a

(1) M inistry o f Interior, Public Security Department, The Egyptian National Bureau 
of Interpol, Letter N o .862 dated 13 August, 1963, addressed to the G eneral 
Secretary of the I .C .P .O  . "Interpol" in Paris.
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warrant- of arrest had been issued for committing the crime of robbery to the sum of 

70 ,000  Lebanese Lira, had escaped prosecution by seeking refuge in Egypt. Follow

ing enquiries carried out by the Passport and Immigration Department, the alleged  

offenders were arrested on 13 December, 1971 . The case was heard before the 

G eneral Prosecutor, who ordered the detention of the offenders for thirty days, 

renewable for a similar period until the receipt of the requisition for their extra

d itio n . In response to the request made by Lebanon, extradition was approved 

on the basis of reciprocity, which was later carried out by the Ministry of Interior 

as the M inistry of Foreign Affairs ascertained that no political problems were In

volved in the c a s e / ^

On the other hand, the Egyptian Authorities sometimes refuse to surrender the 

person claim ed, on the plea that the requesting state does not apply the principle 

of reciprocity, and consequently, I t  would not be able to obtain the same advan

tage. For example, on 9 March, 1972, Beirut Interpol cabled Cairo Interpol 

stating that the j.udiclary in Beirut had Issued a warrant of arrest against the 

Lebanese c itizen , Raddwan Raddy, and the Jordanian c itizen , Aouni Nasser, 

for the crime of forgery of offic ia l forms, documents and seals. The General 

Prosecutor in Egypt ordered their arrest, where they were found to have in their 

possession 84 Lebanese forged certificates which would have enabled the holders 

to enter the Egyptian Sc hool C ertificate examinations. The fugitives were subse

quently detained for thirty days to aw ait the o ffic ia l request for their extradition 

through the normal diplomatic channels. Egypt provisionally approved their 

surrender on the basis of reciprocity, as no treaty exists between the two countries,

(1) Minister of Interior, Public Security Department, Interpol, Report of 
9 February, 1972.
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nor Is Lebanon a party to the Arab League Agreement of 1952. When Lebanon

refused to give any declaration of future reciprocity, due to the fact that its

Penal Code of 1943 does not refer to such principles as a basis for e x tra d itio n / ^

(2)
the alleged offenders were released by the G eneral Prosecutor in Egypt.

This a ttitude, embraced in this case, cannot be considered as a rule in the 

Egyptian practice, otherwise this would be detrimental to the operation of extra

dition therein. In this respect, Gruztner stated that:

the blind application of the principle of reciprocity in 
interstate relations whether within or in the absence of 
a treaty , could consequently create obstacles to the 
possibilities of extradition . A  refusal to extradite de
rived from the absence of reciprocity may prejudice the 
requested state's interests which would result in her be
coming a refuge for malefactors. (3)

Therefore, reciprocity as a requirement for international judicial assistance, other

(4)than regulated by treaty, ought to be abandoned. ’ It is a mere upshot of an 

antiquated conception of sovereignty. Where a state renders another state judi

c ia l assistance, though not obliged to by treaty, its sovereignty is not thereby im

paired even if  reciprocity has not been assured by the other state. To the same

(1) See Lebanese Penal Code of 1 M arch, 1943, Arts. 30 -3 6 ; M . El Fadel, 
Lectures on Extradition, 1966, p .409.

(2) M inistry of Interior, ib id, Interpol, Report dated 15 M arch, 1972; also dis
cussion w ith Head oflhe~Interpol in Egypt, A p ril, 1975.

(3) Heinrich Grutzner in his report on the Federal Republic of Germany, 39 
R . I .D .P . ,  1968, p . 382; see also similar views by P. Trousse, J.Vanhalewijn  
in their report on Belgium, p . 584; G .  Vouyoukss, Report on G reece , p.462; 
Markees, Report on Switzerland, p .743, ib id .

(4) The Draft for a new German Statute on Extradition in 1969, in conformity with  
other European Laws, abandons the requirement of reciprocity as a legal pre
requisite of extradition.
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e ffe c t, the Tenth International Ccngress of Penal Law jn Rome jn 1969, resolved 

that States should treat extradition as an obligation whether or not there existed a 

treaty between the countries concerned and without insisting on rec iprocity .  ̂ ^

This leads to the conclusion that, if  extradition is to take place by virtue of power 

conferred by municipal law , reciprocity w ill have no valid  meaning then. There

fore, a national law governing extradition in Egypt, to be applied in the absence

of a trea ty , would solve such problems, especially if  provision is made for ex tra -

(2)
dition to be granted even without the condition of reciprocity . Q n other

hand, the principle of reciprocity must be m aintained, a lb e it in modified form, 

for extradition treaties, as this is the only way of ensuring recognition of the 

principle of the states' mutual righ t to eq u a lity . The obligations o f the two

(3)states that are bound by such a treaty do not have to be id en tica l. Thus,

prosecuting the nationals whose extradition has been refused, is considered as 

equivalent to the extradition of those nationals. This means that reciprocity  

must be taken to have the meaning of equivalence in substance and not the formal 

equality  of fa c ilitie s .

(1) H . Schultz, G eneral Report, supra, p .794 .

(2) See Sw itzerland, the Federal Law on Extradition to Foreign States, 22 January,
1892, A r t . l ,  Harvard Research, Extradition, supra, p .420; see also G .  Levas- 
seur, who maintains that reciprocity is not a legal condition of extradition, 
Report on France, 39 R . I .D .P . ,  supra, p .559; see also Z la tr ic , who suggested
complete abolition of reciprocity even between the C apitalist and the Socialist
countries, ib id , p . 777 .

(3) Resolutions on question IV of the X th  International Congress of Penal Law, 
Rome, 1969, I I I ,  41 R . I .D .P . ,  1970, p . 12 .
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B. Egypt as a Requesting State

On several occasions, Egypt has requested the extradition of fugitive criminals 

from states with which no treaties had been concluded on the basis o f reciprocity . 

Certain states responded favourably to such requests, whilst others required that 

an extradition treaty should be in existence. To illustrate the former, an Egyptian 

national accused of committing crimes of bribery, robbery and passing of dishonour

ed cheques, and on whom a warrant of arrest had been issued, fled by sea to Ita ly  

in Novem ber, 1957. On 2 December, 1957, Cairo  Interpol cabled Rome Inter

pol requesting the arrest of the fugitive and his detention until the request for his 

extradition could be passed through the normal diplom atic channels. Although  

there is no treaty between Egypt and Ita ly , the offender was arrested by the police

authorities in Naples where the extradition proceedings were later carried out and,

(1)
accordingly, the surrender was granted on the basis of reciprocity . |n respect

of other states' attitudes to extradition,, requests addressed by Egypt, the principle

reciprocity was not always adhered to . For exam ple, the case of Moslem Fakhry,

a Syrian national, who was convicted and sentenced to five years' imprisonment

for Felony N o . 1057 of 1925 in the Egyptian province of Z a k a z ik . Turkey refused

his extradition to Egypt as no treaty to this effect had been concluded between the

(2)
two states. There are other cases where sim ilar conclusions were reached when

the Egyptian Government sought the extradition from Turkey of Abd E I Hay Kaira „ 

who was accused of conspiring to k ill Sarout Pasha, an Egyptian M inister in 1925,

(1) M inistry of Interior, supra, Interpol, C a iro , O ff ic ia l Documents dated 
2 December, 1957.

(2) M inistry o f Foreign Affairs^Letter N o . 1 1 /3 8 /2 ,1 3 8 4  dated 8 A p ril, 1926; Letter 
N o . 1 7 /3 2 /5 9 2 0  of 2 February, 1926, addressed to the M inistry of Justice 
regarding the Turkish attitude concerning extrad ition .



and also of Karl K latzer, accused of theft in 1935. In contrast, a different a tt i

tude was adopted in the case of Mohamed Malass, an Egyptian national, accused 

of bringing drugs into Egypt in 1933, and on whom a final judgment of imprisonment 

was passed. On this occasion, Turkey approved the extradition to Egypt in the 

absence of a treaty when reciprocity was promised by the Egyptian au th o rities /  ̂

Turkey's changeable attitude, when considering requests for extradition made by 

a foreign state, was due to the fact that conditions of extradition and its proce

dure are governed chiefly by treaties and conventions Turkey concluded with alien  

Governm ents/ ^

C . The Principle of Reciprocity and the Arab League Extradition Agreement

In the Arab League Extradition Agreement of 1952, the principle of reciprocity is 

not stated in words unless one considers that this is what is meant in A rtic le  (1) 

which speaks of the obligation to surrender to each other persons, in accordance 

with the provisions of this Agreement. The origin of this Agreement makes it 

clear that this provision does not intend reciprocity, as the contracting states

wished to establish a close collaboration for the extradition of absconding

(3)
offenders and in pursuance to A rtic le  2 of the pact of the Arab League.

(1) M inistry of Justice, General P a r q u e t ,  Letter M o .31 -4  (107) of 27 August, 1938.

(2) See the Turkish Penal Code, A r t .9 , Harvard Research, Extradition, supra, pp. 
4 26 -4 2 8 .

(3) S im ilarly, the European Convention on mutual assistance in criminal matters of 
20 A p ril, 1959, significantly strengthens mutual judicial assistance by abandon
ing the reciprocity principle and limiting the grounds for refusal of assistance to 
politica l and fiscal criminal acts or reason of order public, see M ueller, "Inter
national Judicial Assistance in Criminal Matters", M ueller-W ise, International 
Crim inal Law, 1965, p .410.
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Although the principle Is not strictly laid down, It is open to the state In question 

to a v a il itself of reciprocity. Thus, in A rtic le  3 , In case the act on the basis 

of which extradition Is being requested, is not punishable by the laws of the re

quested state or the penalty Inflicted in the requesting state has not a correspond

ing provision In the country from which extradition is sought, then extradition  

shall not be compulsory. This clause, establishing a right to refuse surrender, 

sim ilarly applies as an option, the principle of reciprocity, unless the person be

ing extradited is a national of the requesting state or is a national of a state, whose 

laws provide for a similar penalty. In this latter case, extradition shall be com

pulsory.

The same conclusion can be reached In respect of A rtic le  7 of the Agreement re la t

ing to the extradition of nationals, which is left to the discretion of the requested 

state , and accordingly, the principle of reciprocity could be applied as an option. 

M oreover, A rtic le  7 succeeded in establishing the fact that the requested state's 

obligation to prosecute its national for the crime committed in the requesting state, 

and whose extradition has been refused, is considered as equivalent to the extrad i

tion o f that national. Thus, in this respect, equivalence in substance Is sufficient

0 )
to fu lfil the condition of reciprocity.

(1) For a d ifferent approach, see the European Extradition Convention of 1957, 
A r t .6 , Council of Europe, European Treaty Series, N o .24; see generally, 
O 'H igg ins , "The European Convention on Extrad ition", 9 I .C .L .Q .  , i9 6 0 ,  
p .4 9 7 .
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CHAPTER III

EXTRADITABLE OFFENCES OR CRIMES

In this Chapter, three matters w ill be considered:

1 . The jurisdiction of the requesting state over the subject-matter of the

alleged conduct perpetrated by the offender.

2 . The acts for which extradition can be granted.

3 . The principle of double crim inality .

1 . Jurisdiction

In any legal system "Jurisdiction" is regarded as the prerogative of a state to 

subject certain persons, events and places, to its authoritative decision-making 

processes. Therefore, prior to in itia ting  a request for the surrender of an indi

vidual sought for, a state, first, determines if  jurisdiction exists over the subject- 

matter of the alleged conduct perpetrated by the offender, because the state of 

refuge, which has jurisdictional control of the fugitive offender, w ill note enter

tain an extradition request, unless it determines that the applicant state does have 

such jurisdiction when that person is returned to face those charges alleged in the 

request. Because of this requirement, which chronologically precedes the in it ia 

tion of the formal process, the existence of jurisdiction is a condition, precedent, 

both to the request and, to the granting of extradition.

Although modern penal law is, in princip le, te rrito ria l, there are certain exceptions 

to the application of the principle to be considered. Moreover, in certain cases, 

the state applies the opposite princip le, v iz .  that the criminal law of the state
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applies to the subject of the state, irrespective of the territory in which the offence

may have been committed, and some states even go further and claim jurisdiction

(1)
with regard to certain acts committed by a foreigner in foreign countries.

States which claim jurisdiction of this kind, threaten punishment for certain cate

gories of crime either against the state itself, such as high treason, forging bank 

notes, and the like , or against its citizens, such as murder, arson and the like .

The requesting state may rely on anyone of these different theories aforementioned, 

and its municipal jurisdiction w ill be recognised, unless it conflicts with an inter

national law norm, in which case the latter prevails. In the event that the laws 

of the requestin g state conflict with the laws or public policy of the requested 

state, the question w ill be, whether the law or policy of either state conflicts 

with international law , and if  both do not conflict with international law , but 

only with each other, the requested state w ill p revail. This leads to the con

clusion that extradition shall be refused, if  the requesting state claims jurisdict

ion, which does not exist under the criminal law of the requested state. The

(2)
overwhelming majority of treaties fu lly  support this position. From this

perspective, the Arab League Extradition Agreement of 1952, A rtic le  2 , as

w ell as certain b ipartite treaties concluded by Arab states, provides that extra

dition shall be granted for offences committed within the territory of the request

ing state. If the offence has been committed outside the territory of the re

questing state, extradition shall be granted, provided the laws of the requesting

(1) Oppenheim, supra, p .331; see also Harvard Research, Jurisdiction with respect 
to Crim e, Part l l ,  29 A . J . I . L . ,  1935, Spec. Supp. pp. 4 8 4 -5 0 8 .

(2) See Harvard Research, Extradition, supra, p p .9 2 -9 5 .
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state permit the prosecution of such offences,when committed outside its territory.

This attitude is given effect under different formulae in the Algerian and Moroccan

(2)
Extradition Statutes, as w ell as in certain articles of the Penal Codes of both

(3)Lebanon and Syria which deal with extradition matters. For example, accord

ing to the Algerian Extradition Law of 1966, which is based on the French Law of 

1927, the place of commission of an offence made extraditable may be :

either w ithin the territory of the requesting state by a subject 
of that state or an alien; or outside of its territory by a sub
ject of that state; or outside of its territory by a person, an
alien to that state, when the offence is one of the number of
those of which the Algerian Law authorises prosecution in
A lg eria , even though they have been committed by an alien
abroad.

The same conclusion can be reached under the Egyptian Penal Code of 1937, which 

assumes competence upon the territorial principle, protective interest theory and 

the active personality theory. Throwing some light on the territorial application  

of thisCocfe, and its effects on extraditable offences, the questions thus raised 

may be considered under the following headings:

A . What is included in the term "territory"?

B. What exceptions to the territoria l principle are admitted?

As to the first question, territorial jurisdiction of the state extends to beyond its 

land boundaries to include merchant vessels on the high seas and to ships of war

(1) SeeTreaties of Syria w ith Lebanon, 1951, A r t .2; Jordan, 1953, A r t .2; Iraq-
Turkey, 1946, A r t .4 , p a ra .7; Belgium-Lebanon, 1953, A r t . l ;  F rance-M orocco , 
1957, A r t .33 , para .4; Belgium-Morocco, 1959, A r t .5 , p ara .2; Abu D hab i- 
Tunisia, 1975, A r t .26 , p a ra .(a ).

(2) See the Extradition Laws of A lgeria , 1966, A r t .696; Morocco, A r t .3 .

(3) See the Penal Codes of Lebanon, 1943, A r t .30; Syria, 1949, A r t .30 .
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everywhere, which are constructively regarded as part of the country to which they

0 ) (2) 
belong, as w ell as to the territorial waters and the a ir space over, and the

(3)bed and subsoil of the territorial sea, and to a rtific ia l islands on the continen

tal shelf, subject to the provisions of international law . Consequently, criminal 

offences committed there are considered as having been committed within the juris

diction of the requesting state.

B . What Exceptions^ the Territorial Principle are Admitted as Limiting the 

Jurisdiction of the State

It is undoubtedly recognised that the Egyptian Penal Code of 1937 is generally 

territorial and is, therefore, applicable to a ll offences committed within the 

state's territory, irrespective of the nationality  of the offender. In this respect, 

A rtic le  1 provides that: "This Penal Code shall apply to every person,who is 

guilty of the commission in Egypt, of any offence fa lling  under its provisions" .

However, in Egypt, as in a ll countries, certain persons are excluded from the 

operation of the penal jurisdiction which call for brief notice.

(1) Cheyne Hyde, International Law, Vol .1 , Second Revised Edition, 1947, p . 726; 
Geneva Convention on the High Seas, 29 A p ril, 1958 , 450 U .N .T .S . ,  p . 82.

(2) See e .g .  Silberwacht v . Attorney G en era l, where an Israeli Court held that an 
act of smuggling is complete the moment an aircraft enters Israeli airspace, and 
not when the goods are removed from it on the ground, decided on 18 January, 
1953, 20 In t 'l .  L .R . , 1953, p .153; to the same e ffec t, the Swiss Court held
in re Kavic Bjelanovic and Arsenjevic case, that a po litica l crime committed 
on an aircraft over Switzerland was non-extraditable as having been committed 
in Sw itzerland, decided on 30 A p ril, 1952, 19 In t'l L .R . ,  1952, Case N o .80; 
see also, e .g .  Lebanon Penal Code, 1943, Arts. 16-18; Syria, Penal Code, 
1949, Arts. 1 6 -1 8 .

(3) Geneva Convention on the Territorial Sea, 1958, Arts. 1 and 2 , 516 U .N .T .S . , 
p .205 .
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1 . The Head of State is exempt from the jurisdiction of the Courts. Where

royalty existed, the theory which is based upon the maxim that "the king can 

do no wrong" prevailed and, therefore, there was no court competent to try 

him. Consequently, he could not be convicted of a breach of the law. 

Even where royalty was abolished, the President is generally more or less 

completely exempt from the jurisdiction of the ordinary tribunals. There

fore, in accordance with the A .R .E . Constitution of 1971, A rtic le 85 pro

vides that the President is only triable for high treason ^  and is justici

able before a special court whereby its composition, the trial procedures, 

and the penalty inflicted would be determined by law .

2 . By usage of International Law, immunity is also accorded to the Heads of 

foreign states, their families and suites while present in the territory of 

another state, whatever their purpose in being there may b e . ^

3 . International usage exempts from the local jurisdiction diplomatic agents 

of foreign states. This usage is based on the circumstance that the agent 

represents the sovereign or nation by whom he is accredited and "de nation 

a nation existe le droit de defense et non le droit de punir". Should a 

diplomatic agent commit a serious crime in Egypt, the Egyptian Government 

would require his recall and decline to have further dealings with him.

The immunity extends to the agent’s suite and fam ily. The same privilege  

is also extended to officials of International Organisations, such as the

(1) The Constitution of the Arab Republic of Egypt, 11 September, 1971, Ministry 
of Culture and Information, State Information Service, September, 1971, p .34.

(2) A li M aher, International Law, 1924, p .325; see also Sami G inena, Inter
national Law, t 93$, p p .340 -342 .
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United Nations and the Arab League.

4 .  An expeditionary force in Egyptian territory, with the approval of its G overn

ment, is regarded by the usages of International Law as a detached portion of 

the country to which it belongs and is not subject to the local jurisdiction in 

respect of crimes committed by its members, when carrying out their duties, 

or within their own establishments.

C . Territorial Jurisdiction and its Extensions

Egypt and other states, not content with the responsibility of maintaining peace 

within their own borders, also take upon themselves the duty of punishing certain

categories of crimes against the state itself, i f  they are committed abroad. O f

(2)
course, it must not be supposed that the punishment can be executed abroad. '

The punishment pronounced in the state, whose law has been broken, can only 

be executed if  the offender comes within its territory.

The Egyptian law on this subject is based on French principles and, therefore, 

jurisdiction over offences committed abroad is claimed within wide limits 

(Articles 2 -4 ) .  On the other hand, the English Law generally disclaimed any 

right to punish crimes committed outside England, either by British subjects or 

by foreigners . Certain exceptions exist, such as treason, murder, manslaughter

(1) Nagib Hosny, Penal Law -  G enera l Part, 1963^ p p .127-163; see also Penal 
Codes of Lebanon, 1943, A r t .2; Syria, 1949, A r t .2 .

(2) Egyptian Crim inal Judgments could sometimes be executed in Sudan, see A rt. 
20 of the Agreement between Egypt and Sudan, 17 M ay , 1902, infra; see 
also the Arab League Extradition Agreement of 1952 , A rt. 17, infra, Chapter 
V I I ,  S e c .I I .
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and bigamy committed abroad by British sub jects /  ̂ In this case, the King,

(2)
in C ouncil, had power, under the Foreign Jurisdiction A c t, 1890, to legis

la te , by Order in C ouncil, for subjects in foreign places within which, "by 

treaty capitulations, grant, usage, sufference, or other lawful means, power 

and jurisdiction have been conferred upon the K in g ". Among such places 

was Egypt, when it was under the protectorate, and whereby British subjects 

were governed by an Order in Council made under this A c t. The English rule 

of non-interference Is probably based on the fact that crime In England was re

garded as a breach of the King's peace. The King's peace would not extend

(3)beyond the King's territory .

The extension of the Egyptian Penal Code of 1937 to acts committed outside the 

territoria l lim its, is based upon two principles. First, criminal law is regarded 

as furnishing a rule of conduct for the citizens of the state wherever they may be.

The state not only seeks to keep order w ithin its territory but to supervise the con

duct of Its own members In their travel throughout the w orld . This leads to the 

punishment of offences committed abroad by members of the state (A rtic le  3) * 

such a provision w ill be discussed In a later chapter. Second, the state must 

take steps for Its own preservation, and for the maintenance of public order, when 

acts which injure its d irect interests, e .g .  treason, false coining, are committed 

abroad, or when persons plot, or incite  abroad, offences to be committed within

(1) See Harvard Research, Jurisdiction w ith Respect to Crim e, supra, p p .5 2 9 -5 3 0 .

(2) See Foreign Jurisdiction A ct of 1890, 53 and 54 V ie t ,  c 3 7 .

(3) G rea t Britain and the United States base their penal competence almost ex

clusively upon the territoria l and personal principles with few exceptions, see 
Harvard Research, ibid . ,  p . 544 .
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its territory . This leads to the punishment of certain offences against the

safety of the state committed abroad, even by foreigners, and to the punishment

of persons who, being outside the territory, assist in the commission of offences 

0)
within it (A rtic le  2 ) .

These classes of offences must now be considered in detail in connection with the 

provisions provided for by the Penal Code of 1937 on the subject.

Offences Punishable when committed abroad by subjects of the state, or foreigners

The second artic le  of the Egyptian Penal Code of 1937 provides for the punishment 

of two classes of persons. It applies to both nationals and foreigners. To this 

e ffec t, A rtic le  2 , paragraph 1, provided that:

This law further applies to every person: -

1 . \4io, by any act done outside Egypt, is a party, 
whether as principal, or as accessory, to any 
offence committed, either wholly or in part, in 
Egypt.

Therefore, the first sub-section applies to those who, outside Egypt, commit an act 

which makes them principals (auteurs) or accessories (complices) to an offence com

m itted, w holly or partly , in Egypt. It is often d iffic u lt to say in which country an 

offence was committed. To take the classical case, if A , on one side of the fron

tie r , shoots and kills B, who is upon the other side of the frontier, it is d ifficu lt 

to know in which country the offence should be deemed to have been committed.

In such cases the offence may be considered as committed in each country, both

(1) See similar Penal Codes of Lebanon, 1943, Arts. 15, 19 -21 ; Syria, 1949, 
Arts. 15, 19-21 .
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in that in which the offender "exercised his ac tiv ity"  and that in which the conse-

0 )
quence of his offence occurred. Also, it is d ifficu lt to say when an offence

is committed "partly" in Egypt. C erta in ly , if  any acts constituting the offence

are committed on Egyptian territory, the offence would be regarded as "partly"  

committed there. If  false pretences are made in Egypt, with a view to obtain

ing delivery of property abroad, or if  false pretences are made abroad and the 

property obtained in Egypt, in either case, the offence of obtaining property by 

false pretences has been partly committed in Egypt. If a person bribes an Egypt

ian o ffic ia l when abroad and thereby secures the commission by him in Egypt of 

some act contrary to his duty, the offence of corruption is partly committed in 

Egypt. The position is more dubious when the offence has been completely 

executed abroad. Probably a th ief who brings the stolen goods to Egypt could 

not be prosecuted under A rtic le  2 (1 ), for theft consists,not in the retention but, 

in the taking (soustraction) of the goods. W hen, however, an offence is a 

continuing one, it continues to be committed in every place to which the offender 

goes, so long as the conditions for the offence continue to be fu lfille d . Abduction 

(Articles 288 -2 9 0 ), which consists in the taking away of a child from its proper 

protection, or a maiden over sixteen years, though consumated by the removal 

of the victim , is continuous, so long as the victim  is prevented from returning.

The Supreme Court in Egypt held that conspiracy is a continuing offence and, 

consequently, the place at which conspiracy was entered into »s im m aterial. 

Anyone of the conspirators who comes to Egypt w ith  intent to carry out the

(1) M r . Arminjon in an artic le  in "L'Egypte Contemporaine", February, 1920; 
compare the English case of R. v . M arny, 1 K .B . 1907, p . 383; where A  
in France posted a libellous letter to B in England and the offence was held 
to have been committed in England.
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criminal arrangement Is punishable upon his a rriva l, even though he may have done

0 )
no overt act in Egypt in pursuance thereof.

In the case of habitual offences, it Is a moot point whether acts committed outside 

the jurisdiction can be taken into account as forming part of the criminal habit.

It may, however, be pointed out that the law in punishing an habitual offence 

is not punishing two or three acts together, but is punishing the criminal habit 

of mind, manifested by repeated commission. It is the criminal habit of life  

which constitutes the offence. This being so, it would seem that evidence of 

similar acts committed abroad would be admissible, to show the state of mind of 

the offender, prosecuted by reason of his commission of one similar act commit

ted within the jurisdiction.

In respect of accessories, the court competent to try the principal a c t, is also 

competent to try the acts of com plicity, whatever may be the nationality  of the 

accomplice and wheresoever the acts of com plicity have taken p lace. Conse

quently, i f  a theft is committed in Egypt, the person who was guilty of receiving

(2)
the stolen goods abroad, under A rtic le  4 4 , may be tried in Egypt.

The second sub-section of A rtic le  2 applies to those who, outside Egypt, are 

guilty  of committing certain offences such as crimes "contre la chose publique".

(1) See the difference between the continuous offence and the permanent offence, 
Mahmoud Moustafa, Penal Law, G eneral Part, 1960-1961, p . 207; see also 
Donnedieu de Vabres~7"Tra iN rde droit crim inal et de legislation penale comparee, 
1947, p. 108; also Egyptian Supreme Court, 23 A p ril, 1951, 2 S u p .C t. Crfan. 
Digest, 1031; 14 M arch, 1950, 1 S u p .C t.C rlm .D ig e s t,400 . Conspiracy in 
England to commit a murder abroad Is indictable under 24 and 25 V ie t ,  c .100 , 
sec.4 .

(2) This a rtic le  was added by the Law N o .63 o f 1947 issued on 17 June, 1947, 
O ffic ia l Journal, 19 June, 1947 -  Serial N o .54; compare as to English Law, 
Larceny, Act T916, S e c .3 3 /4 .
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To this e ffec t, A rtic le  2 , paragraph 2, provides that the Egyptian Penal Code 

shall further apply to every person

"who Is gu ilty  outside Egypt of:

a) An offence against the safety of the state, provided In 
Chapters 1 and 2 of Volume II of this Code"

In this respect, Chapter 1 , Volume 2 , deals with crimes against the external safety 

of the state, such as, acts committed for the prejudice of the Independence of the 

state, or Its unity, or the safety of Its territory (A rtic le  77); an Egyptian joining the 

armed forces of a state In war w ith Egypt (A rtic le  77A); communicating with a foreign 

state, or w ith any agent thereof, to wage aggressive acts against Egypt (A rtic le  77B); 

scheming or entering Into relations with a hostile state, or with any agent thereof, 

to furnish them with assistance In Its m ilitary  activ ities or to prejudice m ilitary  acts 

of the Egyptian state (A rtic le  7 7G ); supplying a foreign state, or any agent thereof, 

with Information to the disadvantage of the p o litica l or m ilitary or economical posi

tion of Egypt (A rtic le  77D /1 ) . . .  e tc . (A rtic le  8 5 ). Chapter 2 , Volume I I ,  deals 

with crimes against the Internal safety of the state, such as, any attempt by force 

to change the state*s constitution, or Its republic's Institution, or the form of Its 

government (A rtic le  87 ); forming a band for attacking a category of Inhabitants, or 

taking up arms against the police on executing the laws (A rtic le  89); taking command 

with a wrongful Intent and without Instructions from the Government or other lawful 

reasons of a division, troop or squadron or of any ship of war, stronghold, port or 

town (A rtic le  91); destroying, w ith Intention, any government building or public 

property (A rtic le  90); urging the committing of crimes provided for In Articles 87-94; 

also those who are accessories In conspiracy of committing such crimes, . . .  e tc . 

(A rtic le  102).

b . " O f an offence of forgery provided for In A rtic le  206 of 
the present C ode.

c . " O f a crime of copying or counterfeiting bank notes or 
m etallic  currency (A rtic le  202); or the crime of bringing
Into or taking outside from i t ,  or spreading, or keeping 
 » . L  i l  • _ ! . _ !  _ r  7 _  «  A .  / J a n l t n n  c I i /~ U  r n m  c±A
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forged, or counterfeit banknotes, or m etallic currency as 
stipulated In A rtic le  203, on condition that this currency 

Is a legal tender In Egypt."

The condition of requiring that the act must be a punishable offence, under the 

law of the locus d e lic ti commissi, is not demanded for the application of A rtic le  

2 , paragraphs 1 and 2 .

From the above-m entioned, it can be noted that the condition of the possibility 

of extradition being granted by Egypt requires, as a ru le, that the accused per

son should not be liable to be tried before the Egyptian Courts in acoordance

with the Penal C ode. This attitude has been expressly provided for In the

(2) (3)
extradition treaties and statutes of most of the Arab States. Such an 

approach cannot be considered in the interest of the administration of crim inal 

justice because, i f  the requested state delays or fails to take action , though it 

has concurrent jurisdiction, there! is no reason why the offender should be per

mitted to go unpunished. Therefore, it seems desirable that the Arab League 

Extradition Agreement of 1952, has not incorporated any provision permitting

(1) This paragraph has been amended by the Law N o .68 issued on 2 February, 1956, 
O ffic ia l Journal, 26 February, 1956, Serial N o .16 repeated. The states assum- 
ing penal competence upon the protective principle include practically  a ll  
states other than the United States and G reat Britain, see the Polish Penal Code, 
1932, A r t .8; The Germany Project of Penal Code, 1927, S e c .6; France, Pro
ject of Penal Code, 1932, A r t . 14; Germany Law for the Protection of the Re
public, 1930, Sec. 1 -5 ,  7; see also Institute of International Law, Resolutions 
of 1931, A r t .4 ; International Conference for the Unification of Penal Law, 
Warsaw, 1927, A r t .5; Bustamente Code, 1928, A r t .305; International Congress 
of Comparative Law, the Hague, 1932, A r t .3 , Harvard Research, Jurisdiction  
with respect to crim e, supra, p p .543-561 .

(2) SeeTreaties of Syria with Lebanon, 1951, A r t .4 , p a ra .(2); Jordan, 1953, A r t .4 ,
p a ra .(2); Iraq-Turkey, 1946, A r t . l ,  p a ra .2; Belgian-Lebanon, 1953, A r t . l ;  
France-M orocco, 1957, A r t .3 3 , para .A ; Belgium -M orocco, 1959, A r t .5 , p a r a . l .

(3) See Extradition Laws of A lg eria , 1966, A r t .698 , p ara .(3 ); Morocco, A r t .5 ,
p a ra .(3); see also the Penal Codes of Lebanon, 1943, A r t .32; Syria, 1949,
A r t .32; L ibya, Code of Crim inal Procedure, 1953, A r t .4 9 3 .
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the requested state to decline extradition on the ground of Its own Court's compe

tence.

However, the position was made clear in the 1953 Extradition Treaty between 

Belgium and Lebanon whereby A rtic le  1, paragraph (3 ), provides that:

. . .  Nevertheless, if  the act was committed in the territory  
of the requested state, extradition shall not be granted un
less the competent authorities of the state consider that in 
view of special circumstances, the requesting country should 
be the place of prosecution.

Precisely, on the same grounds of the territoria l competence, certain treaties

confine extradition to offences committed either within the territory  ̂  ̂ or juris—

(21
diction v ' of the requesting state. This approach has also been endorsed in 

A rtic le  8 o f the Draft Afro-Asian Convention of 1961 . G en era lly , "territory" 

and "jurisdiction" are used in the treaties interchangeably; however, it is in 

dispensable to establish that they do not mean the same; besides, one could not 

speak of "concurrent te rrito ry", though one could speak of "concurrent juris

d ic t io n " /  ^

Another theory of jurisdiction, based on the nationality  of the Injured person 

"the passive personality p rinc ip le", w ill be discussed to see whether or not it 

enjoys the same degree o f recognition under the national laws of the requested 

state. This theory presumes that since the ultim ate welfare of the state itself

(1) See Treaties of Iraq w ith Syria, 1929, A r t . l ;  H igaz, 1931, A rts .l and 2; 
Egypt, 1931, A r t . l ;  Yem en, 1946, A rts. 1 and 2; Kuwait-Saudi A rab ia ,

• 1942, Arts. 1 and 2 .

(2) See Treaties of Iraq w ith G rea t Britain, 1932, A r t . l ;  U .S . ,  1934, A r t . l .

(3) See in R. v . Governor of H .M .  Brixton Prison, ex Parte M in erv in i, decided 
on 7 O ctober, 1958, 25 In t'l L .R . ,  1958, p .5 1 3 ; 3 A ll E .R . 318.
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depends upon the w elfare of its nationals, it can be asserted that a state has a 

leg itim ate interest in punishing those who have been found guilty of committing 

crimes against its nationals w hile abroad. W hile  few states have enacted

L -  L  0 )statutes based upon this theory, cannot be solely relied upon as the exclu 

sive basis of jurisdiction under the laws and policy of the Arab states.

The theory has been expressly repudiated by the R estatem ent/^  and it has been

(3)
criticised by scholars in both common and c iv il law countries. In addition, 

the Brussels Convention ^  and the Geneva High Seas Convention of 1 9 5 8 ,^  

have prohibited states, which are parties to it ,  from relying on this theory 

to assert their jurisdictional authority . The Harvard Research, while listing 

this theory as one of the five general principles of penal jurisdiction in use 

throughout the w orld , does not include it in the text of the Draft Convention.  ̂ ^

(1) See e .g .  German Penal Code, A r t .4 (2); Chinese Crim inal Code, A r t .8; 
Mexican Penal Code, A r t .4 .  In connection w ith the last statute, see the 
discussion of the Cutting Case in 6 W hitem an, Digest, 1968, p p .1 0 4 -1 0 5 .

(2) Restatement, §-*30(2): "A state does not have jurisdiction to prescribe a rule 
of law attacking a legal consequence to the conduct of an alien outside its 
territory merely on the ground that the conduct affects one of its nationals". 
Cited in Bassiouni, Extradition and World Public O rder, supra, p .301 .

(3) See e .g .  Brierly, The Law of N ations, 1955, p . 302.

(4) "International Convention for the Unification of certain Rules Relating to 
Penal Jurisdiction in matters of collisions and other incidents of N av ig atio n ", 
signed at Brussels, on lO M a y , 1952, 47 U .K .T .S . ,  i9 6 0 , p . 14; Cm nd.1128  
(entered into force, 20 Novem ber, 1955).

(5) Convention on the High Seas, 1958, A r t . l  1 (1 ).

(6) 2 9 A J . I . L . ,  Supp., 1935, p .445; see also Harvard Draft Convention, A rt.
10 (C ), and Harvard Research, p .589 .
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The latest manifestation of the passive personality theory is in the Israeli Law 

of 21 M arch, 1972, amending its Penal Laws with respect to jurisdiction.

Under this law, conduct which is designed to harm its citizens, subjects any 

such offender to the jurisdiction of the Israeli C o u rts /  ̂ This theory was 

relied upon by Israel in requesting the extradition of Muhammad Daoud Audeh, 

known as Abu Daoud, who is said to be one of the main planners and coordina

tors of the massacre of eleven Israeli athletes a t the Munich Olym pic Games 

in 1972. Daoud was seized in Paris on 8 January, 1977, by French Secret 

Service Agents, w hile  being a member of a Palestinian delegation attending 

the funeral of Mahmoud Saleh, a Palestinian hardliner, who was shot dead out

side his Paris Left Bank bookshop. The arrest was a police decision based on 

an Interpol warrant, Issued by the West German Police a fter the Munich in c i

dent. Since the principle crime with which Abu Daoud Is alleged to be connect

ed was committed in West Germ any, an application for his surrender was expected

from the German Federal Government in accordance with ItsTreaty with France

(2)
of 28 November, 1951 . Subsequently, the French Government was required 

to hold him for twenty days, during which time the application for his extradition  

supported by the documents provided for by A rtic le  8 , paragraph 2 of the Treaty, 

had to be submitted (A rtic le  1 0 ). Y e t , it was not clear whether or not the West

(1) The Jerusalem Post W eekly of 14 August, 1973, p.4 , discussed the first a p p li-  
cation of this law to a Turkish national unlaw fully seized in Lebanon by Israeli 
Commandos, who was prosecuted and convicted to seven years’ imprisonment 
by a m ilitary court relying on this statute. See also Time M agazine, 20 August, 
1973, p . 3 1 .

(2) See France-Germ any, Journal O ff ic ie l,  2 December, 1959, p .11524 , Rectif 
Journal O ff ic ie l,  26 January, I9 6 0 , p .8 67 . This treaty came into force on 
22 O ctober, 1959 .
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German Government would decide to apply for Abu Daoud's extradition. The 

Israeli Government, in contrast, immediately announced its intention and asked 

France to extend for sixty days the provisional arrest of Abu Daoud, as a prelim i

nary to a request for his surrender, to face charges of murder and terrorism in 

Israel. This request for detention was made on the basis of A rtic le  10 of the 

1971 Extradition Treaty between France and Is r a e l .^  In order that prepara

tion of evidence, by competent authorities to request extradition, could be sub

m itted, it was expected that Israel would level against Abu Daoud, the following  

crimes: murder, manslaughter, conspiracy, abduction, grievous bodily harm, 

unlawful wounding and aiding and procuring certain other crimes. These crimes, 

alleged ly  committed against Israel outside France, a | low Israel to extend its 

crim inal jurisdiction over Abu Daoud, as it was claimed that Israel had positive 

proof of his participation in the Munich massacre as w ell as in several Black 

September terrorist raids against her.

W hile  Germany and Israel were preparing the formal extradition requests for 

submission to the French Governm ent, Abu Daoud was brought to a hearing three 

days afte r his detention before the "Chambre Des Mises en Accusations" of the 

Court of Appeal in Paris, which raised the question of the case of extradition.

The Court had to consider the German request for Abu Daoud's detention and a 

request for continued arrest, w ith a view toward extradition, sent later on 10 

January by Israel. Conforming to the arguments raised, it was noted, first, 

that the confirmation by diplom atic channels of the German request (for detention),

(1) See France-Israel, 12 November, 1958, Journal O ff ic ie l,  16 November, 1971, 
p. 11288. This treaty came into force 14 November, 1971 .
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a confirmation foreseen by A rtic le  9 of the 1951 French/German Extradition Treaty, 

had not been received. However, the Court declared, on the Bavarian warrant, 

that it was invalid because the name mentioned on it  did not correspond with the 

name Yousef Hanna R aji, under which Abu Daoud appeared in Court. For these 

reasons, it was found that there was no need to hold the defendant any longer on 

the basis of such a warrant. In considering Israel's application for Abu Daoud's 

detention, pending the arrival of an extradition request, the Court ruled that it 

was inadmissible, as crimes committed in Munich in O ctober, 1972, fe ll outside 

the jurisdiction of Israel. The reason behind this attitude rests upon the fact 

that the French Law does not recognise jurisdiction over crimes based on the 

passive personality theory, thus, it was unlikely for the French Court to accept 

the Israeli Penal Code of 1972 as a basis for the surrender of Abu Daoud to 

Israel. Consequently, Daoud was released.

Although the decision taken by the Chambre des Mises en Accusation in Paris 

is based on legal grounds, it should have been made after receiving the formal 

request for extradition, and not during the period of provisional detention. The 

exact circumstances surrounding the arrest, the hasty secret hearing, and subse

quent release of Abu Daoud from French custody to A lg eria , made the court's 

decision appear that the judiciary was not exempt from state interference with  

its duties for p o litica l reasons, and therefore, the entire judicial and legal 

system was demeaned and made suspect. Either Abu Daoud was gu ilty , and 

should not have been released, or he was innocent and should never have been 

arrested. The handling of the a ffa ir  by the French Government was disapproved 

of by a large part o f the World's press even by those who have never hidden 

their sympathy for the Palestinian c a u s e .^  Later, on 16 January in A lg eria ,

(1) See The Times, 11, 1 2 1 13, 14 January, 1977, Leading Articles: D a ily M a il,  
12 January, 1977, p p . l ,  2 .
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Daoud made a statement saying that he would be prepared to stand tria l in West 

Germany in connection with the massacre of the Israeli athletes at the Munich 

Olym pic Games subject to four conditions:

1 . That the German judicial authorities present "real material proof" 

of his participation in the Munich massacre;

2 . That the Court be a "political tribunal";

3 .  That it be "based on justice";

4 .  That the evidence submitted should not originate from Zionist 

propaganda or intelligence serv ices / ^

However, if  France had ratified  the European Convention on the suppression of

(2)
terrorism of 1976, adopted by the Council of Europe, none of the following  

offences, for the purpose of extradition between contracting states, could be re

garded as a po litica l offence, or as an offence, connected with a political 

offence, or as an offence inspired by po litica l motives:

1 . An offence within the scope of the convention for the suppression

of unlawful seizure of A irc ra ft, signed at the Hague on 16 December,

1970.

2 .  An offence within the scope of the Convention for the suppression of 

unlawful acts against the safety of c iv il av ia tion , signed at Montreal 

on 23 September, 1971 .

(1) See The Times, 17 January, 1977.

(2) The Committee of Foreign Ministers of the Council of Europe meeting in
Strasbourg a t Deputy level adopted this Convention on 10 November, 1976,
see Council of Europe, Press Release, 67006, Strasbourg Cedex, France,
pp. 1 -8 .



164.

3 . A  serious offence involving an attack against the life , physical 

in tegrity, or liberty of internationally protected persons, including 

diplomatic agents.

4 .  An offence involving kidnapping, the taking of a hostage or serious 

unlawful detention.

5 . An offence involving the use of a bomb, grenade, rocket, automatic 

firearm or letter or parcel bomb, if  this use endangers persons.

6 . An attempt to commit any of the foregoing offences or participation, 

as an accom plice, of a person who commits or attempts to commit 

such an offence. (A rtic le  1 ).

This Convention provides, as w e ll, for each contracting state, in whose territory 

a person suspected o f having committed an offence aforementioned is found, i f  it 

does not extradite that person, to submit the case, without exception whatsoever 

and without undue de lay , to its competent authorities for the purpose of prosecu

tio n . Those authorities shall take their decision in the same manner as in the 

case of any offence of a serious nature under the law of that state (A rtic le  7 ).

This provision would have enabled France to prosecute Abu Daoud if  the subject 

matter was regarded as an act of terrorism. The question, which imposes itself 

here, is whether the extradition treaties are retrospective in that they can be 

applied to acts committed prior to its effectuality?  Retrospective applicability

of treaties and laws of extradition is an established principle, unless it provides

0 )
otherwise, and, as such, was decided by the Resolution adopted by the Insti

tute of International Law at Oxford on 9 September, 1880. To this e ffec t,

(1) See e .g .  Treaties of Iraq with H igaz, 1931, A r t .6; Yem en, 1946, A r t .6 .
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A rtic le  17, provided that: "A law or treaty of extradition may be applied to acts 

committed before it came into force".

Such an approach has been e x p lic itly  provided for in some treaties and municipal 

laws, although the non-incorporation of such a provision does not impede the 

application of this r u le /   ̂ In conclusion, the principle which gives a ll 

states jurisdiction over certain offences is the universality theory, since it 

allows states to protect the universal values and interests of mankind.

2 .  The Acts for which Extradition can be Granted

To determine the offences, for which extradition may be granted, is a problem 

that faces, in the first instance, the legislators of the municipal law, the nego

tiators of the treaty and, subsequently, the courts of the requested state, which 

must enquire, in every case, whether the stipulations of the law or the treaty 

have been fu lf ille d . G enera lly  speaking, it may be said that a ll  offences, 

in which nations have a common interest in punishing, should be subject to extra

d ition , but there must be some limit to the number of extradi table acts because,

in the case of minor offences, arrest and deportation constitute a supplementary

(2)
punishment in excess of that which the offence deserved. According to this 

general ru le , an extraditable offence must be grave, serious, and heinous in 

nature, and besides, it  must be considered condemnable by universal conscience, 

otherwise a state is not supposed to surrender the fugitive crim inal, who has 

approached it , seeking refuge within its territory. Thus, in b rie f, an extraditable

(1) Travers, Le D ro it Pe'nal International, V o t . IV ,  supra, p a ra .2202 et seq.

(2) De Freitas, "A European Extradition Convention", 41 Grotius Society, 1955, 
p .2 9 .
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crime or offence can be defined as an act or omission, for which a fugitive from 

justice may be surrendered by the state to which he has fled , to the state where 

he is accused or convicted, subject to the principles which rule the relations be

tween the two states in the matter of extradition . D ifferent schools of thought 

exist when considering extraditable acts. The general practice, which was 

adopted in the 19th and early 20th Centuries, in both extradition treaties and 

municipal legislation, m aybe termed the "enumerative method", which speci

fied , by name, the offences for which extradition was to be g ra n te d .^  The 

modern trend is to adopt the elim inative method, which defines extraditable 

offences by reference to the maximum or minimum penalty which may be im posed/ 

rather than the penalty which must be imposed.

Another method has been employed in the Swiss Extradition Law of 1892 by adopt

ing the enumerative system, with an additional provision that it shall be lawful 

to refuse the extradition and to forego the presentation of a request for minor

offences, particularly when the penalty, already imposed, does not exceed three

(3)
months1 imprisonment. This approach grants the Swiss Government a great

(1) E .g . The United States Code annotated, Crim inal Code and Criminal Proce
dure, C hap .20; G reat Britain Extradition A c ts , 1870, 1873, 1906, 1932; 
see also The Fugitive Offenders >^ct, 1967,C  68 for Commonwealth Countries; 
Belgium (Law of 1932); see also the extraditable offences in U .S . Treaties, 
Harvard Research, Extradition, supra, p.243 .

(2) E .g . ,  Extradition Treaty of 12 June, 1942, between Germany and Ita ly; the 
Treaty of 29 November, 1951, between France and Federal Republic of Germany; 
for other treaties, see Bedi, supra, p .84, Note 93; see also the Extradition  
Laws of France, 1927, A r t .4; Germ any, 1929, A r t .2; Belgium, 9 M arch, 1967, 
A r t .5 , C h . l ;  Sweden, 6 December, 1957.

(3) See Switzerland, The Federal Law on Extradition to Foreign States, 1892, A r t .3; 
see the Treaty between Switzerland-Uruguay, 1923, p .207, which makes this 
period one year. S im ilarly , U .S .-S w ed en , 1961; see also Belgium-Lebanon, 
1952, which makes this period two years, A rt. 2 , paras.1 , 2 ;  U .S .- Is ra e l,
1962, makes the period three years.



167.

discretion to decide on the gravity of the crime, with reference to its ex trad itab i- 

lity , and whether it is f it  to restitute the offender or to surrender him. The 

question which imposes itself here, is which of these methods has been followed in 

the law and practice of Egypt and other Arab States.

The only agreement to which Egypt may have been bound and which contained a 

list of offences, for which extradition should be granted, was the bilateral Treaty 

concluded on 11 August, 1874, between the United States and the Ottoman Empire, 

In this Treaty, the enumerative method had been chosen of qualifying extraditable  

offences. Thus, A rtic le  2 provided that:

persons shall be delivered up who shall have been convicted
o f, or be charged, according to the provisions of this conven
tion, with any of the following crimes:

1 . Murder, comprehending the crimes designated by the terms 
of parricide, assassination, poisoning, and in fantic ide.

2 . Attempting to commit murder.

3 . The crimes of rape, arson, piracy and mutiny on board a 
ship, whenever the crew, or part thereof, by fraud or 
violence against the Commander, have taken possession 
of the vessel.

4 . The crime of burglary, defined to be the action of breaking 
and entering by night into the house of another w l th the in
tent to commit felony; and the crime of robbery, defined to 
be the action of feloniously and forcibly taking from the per
son of another goods or money by violence or putting him in 
fear.

5 . The crime of forgery, by which is understood the utterance 
of forged papers, the counterfeiting of public, sovereign 
or governmental acts.

6 . The fabrication or circulation of counterfeit money, either 
coin, or paper, of public bonds, bank-notes , and obliga
tions and in general, of a ll  things being titles and instru
ments of credit, the counterfeiting of seals, dies, stamps, 
and marks of state and public administrations of the utter
ance thereof.

7 . The embezzlement of public moneys committed within the 
jurisdiction of either party, by public officers or depositors.
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8 . Embezzlement by any person or persons hired or salaried, 
to the detriment of their employers, when these crimes 
are subject to infamous punishment. (1)

As far as other Arab States are concerned, the Jordanian Extradition Law is the 

only statute which contains a list of offences and, therefore, does not go into the 

question of penalties which may be involved. To this e ffect, the extraditable act 

means a crime which, if  committed in Jordan, would be one of the crimes described 

in the schedule of this Law, regardless of the name construed to this crime according 

to the law existing in Jordan (A rtic le  2 ). The Head of State is empowered to ex

tend this schedule by adding any further offence unlisted, in order to meet changing 

conditions, as w ell as by the omission of any crime enumerated or added, by issuing 

a decree from time to time in the O ffic ia l Journal. |t is also provided that a crime

to be included in the schedule should be decided in accordance with the law in

(2)
force in Jordan a t the time of the commission of the alleged offence. W hile  

this system has been followed in certain treaties of the Arab States, the range of

(3)
offences subject to extradition was not always the same. In Treaties of Iraq

with H igaz, and Yemen, it had been far less specific referring, for example, to

highway robbery, theft, robbery, plunder, murder, wounding, raiding and violent 

, <4)assault. On the other hand, in its other Treaties with G reat Britain, and the

(5)
United States, the list was expanded to cover a wide range of criminal acts.

(1) U .S .A . Treaty Conventions between the U .S . and other Powers, 1776-1900, 
V o l .2 , M a llo y , p . 1342.

(2) Jordan, Extradition Law, 1927, A r t .4 .

(3) See Iraq-lran of 6 December, 1922, which provides for the extradition only
for felonies and serious misdemeanours, such as bankruptcy, Art .4 .

(4) See Treaties of Iraq with Higaz of 8 A p ril, 1931, A r t .3; Yemen, 1 A p ril, 1946,
A r t .3; see also Kuwait -Saudi A rab ia, 1942, A r t .3 .

(5) See Treaties of Iraq v4th U .K . ,  1932, A r t .3; U .S . ,  1934, A r t .2 .
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The former includes twenty-six items and the latter tw en ty -five . In the more 

recent treaties, there has been a constant increase in the number of offences 

made extraditable. They are set forth and described with greater precision and 

comprehensiveness than in earlier agreements. Thus, for example, in the Extra

dition Treaty between Belgium and Morocco of 1959, among offences are:

Destruction of buildings, steam engines or telegraph equip
ment, destruction or defacement of graves, monuments or 
artistic objects or of documents or other papers, destruction 
or damage of commodities, goods or other movable property; 
interference with the execution of public works. (1)

The main defects of the enumerative method between states negotiating an extra

dition treaty arise from the fact that d ifficu lty  is found in using definitions of 

offences which are satisfactory to both parties, and which are sure to meet with 

the same interpretation in the courts of both states. Even in cases where the list 

of extraditable offences seems exhaustive and clear in its significance, there is

the probability that the courts of two countries may differ with respect to the exact

(2)
purpose of a particular crime. ' Secondly, the list which can omit certain 

offences and their subsequent inclusion, to meet changing conditions, requires a 

supplementary treaty which is too cumbersome. Consequently, silence in a treaty 

with respect to a crime or an offence gives to the asylum state a valid ground not

(1) See Belgium-Morocco, 1959, A r t .2 (25); see also BeIgium-Lebanon, 1953, 
A rt. 2 (7 ). For the British practice, see U .K .- Is ra e l, i9 6 0 , A r t .3; see also 
Tifeaties of U .S . with Union of South A fr ic a , 1947, A r t .3; Israel, 1962,
A r t .2; Netherlands-lsrael, 1956, A r t .2 .

(2) See the situation with regard to piracy as between the U .S . and G reat Britain 
under Webster-Ashburton Treaty; Piggot, supra, p p .72 and 73; see also 
Corbett, Law and Society in the Relations of States, 1951, 1st E d ., p .176; 
also in Re Arton (N o .2 ), (1896), 1 Q .B ~  p.50$; R. v . D ix (1902), 18 

T .L .R . ,  23V.
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to surrender the fugitive to the requesting state. It should also be noted that

In the case of some countries, including the United States and G reat Britain, muni

cipal laws do not permit extradition to take place on an ad hoc basis and, conse-

(2)
quently, this method is in flex ib le .

Another approach which has become widespread practice in the treaties and statutes 

of the Arab States is to substitute for the lists of extraditable offences, a short 

clause that extradition shall be granted only in respect of acts which, under the laws 

of both the requesting and requested states, constitute criminal offences and are, 

therefore, punishable.

O f those treaties, some specify imprisonment usually for one year, or a more severe 

penalty, when the person claimed is accused of a crime, while in the case of a con

v ic t, a lower actual penalty (usually between two to six months' minimum) w ill

(3)suffice. Exceptions to this approach w ill be discussed when dealing with

the principle of double crim inality .

(1) This system may lead to curious results, as happened in re Talbot, where the 
Chambre des Mises en Accusation of the Court of Appeal, Paris, refused a re
quest by Belgium for the extradition of a Belgian national suspected of co lla 
boration with the enemy on the ground that such an offence was not Included 
in the list of extraditable offences contained In the Franco-BelgianTreaty, 15 
August, 1874, decided on 18 M arch, 1947, A .D . ,  1947, Case N o .68; see also 
also In re W ise, decided on 31 O ctober, 1957, In t'l L .R .,  p p .518 -525 .

(2) Travers and Fauchille among others who commend the abdonment of list offences . 
Travers said: " II est toutefols Impossible de ne pas admettre que la suppression de 
toute liste, constltue'un progres " , Travers, L*Entraide Repressive International 
et la loi Franjaise de 10 Mars 1927, 1928, p .35; see also Fauchille, Traite'du  
Droit International Public, V o l J ,  1922, p. 1009; Moore, Extradition, supra, pp.
TW ^W .-------------------- ----------------------

(3) See Treaties of Iraq with Syria and Lebanon, 1929, A r t .2; Turkey, 1946, A r t .2; 
Abu-D habi-Tunisia, 1975, A r t .2 6 ,  p a ra .(2); see fo ra  different test of punish
a b ility  of six months without describing whether the person claimed is an accused 
or a convicted person, the Treaty of friendship between Syria and Turkey, 1926, 
A r t . l ; for a minimum period of two years or more in the case of an accused person, 
see France-Morocco, 1957, A r t .29 .



In the case of Egypt, a d ifferent formula was provided in A rtic le  2 , paragraphs 1 

and 2 , of the M inistry o f Justice's Instructions of 1901, which stipulated that:

The extradition can be ordered:

a . By virtue of a warrant of arrest issued against a person 
accused of acts committed in the jurisdiction of the 
authority which has issued the warrant, the offences 
being described In accordance with the law of the 
country where the act was done should be considered 
a fe lony, as w e ll as in accordance w ith the terms of 
the Egyptian Penal Code.

b . By virtue of a judgment of condemnation to death or 
to the penalty of Imprisonment for one year or more, 
for felonies or misdemeanours committed in the juris
diction of the Tribunal which has given judgment, 
provided that the said crimes and offences are punish
able w ith  death according to the Egyptian Penal Code 
in cases of condemnation to death, and in every other 
case w ith a penalty of imprisonment for which the 
maximum is not less than one year.

It appears from this provision, that a distinction Is made when the person sought 

Is an accused or a convicted person. In the first case, the offence subject to 

extradition must fa ll w ithin the same class or category in accordance w ith the 

laws of the requesting state, as w e ll as w ith the Egyptian Penal C ode. In 

this case, the test of the extrad itab lllty  of the act Is a higher one, since, in 

Egypt, punishment for a felony, as distinct from a misdemeanour, Is death, 

penal servitude for life , penal servitude for a term, or detention o f not less 

than three years. This higher test Is not preferable, as persons who are 

charged w ith  re la tive ly  serious offences would not be extradited . On  

the other hand, when the application concerned a person condemned In ab 

sentia or in his presence, the extraditable act might be a felony or misdem-
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(1)
eanour under the law of the requesting state, provided that the sentence issued 

against the offender carried the penalty of death or deprivation of liberty for a 

period of a minimum of one year. Although the test of punishability in this case 

Is less In comparison to that of an accused person, It is still high. In a ll events,

Egypt did not adhere to this provision, whether In its treaty law or in practice. 

Nevertheless, it Is s till incorporated In the M inistry of Justice's Instructions and 

has not been abrogated. Whenever the practice Is not based on treaty but on rec i

procity, the extraditable offences w ill be those which the respective states agree 

upon and are w illin g  to reciprocate upon. If the basis for the practice is comity, 

there is no application of this requirement except with respect to the binding effect 

of the customary practice of the Egyptian Government In these cases.

From the aforementioned, it can be noted that the elim inative method ensures that 

serious crimes are made extraditable and, at the same time, the inconvenience of 

different descriptions of offences in the requesting and requested states and of the 

chance of omissions Is avoided. This method, as w e ll, has its flaws in that it is 

impractical to systems which have a notable disparity In penalties. Furthermore, 

it is not always clear whether It applies to a minimum, maximum, or possible penal

ties. The use of such a method may also tend to elim inate the need to comply

w ith the requirement of double crim inality , which has some meritorious app lica

tions, particularly Insofar as It  concerns minor offences in the requested state, but 

which are aggravated in the requesting state because of a more punitive or retribu

tive approach. This method, by Its very nature, reflects and appeals to a re tr i-

(1) Offences in Egypt are of three kinds: felonies, misdemeanours and contraventions.
The basis of the classification Is the gravity of the offence, resulting in difference 
of punishment. The word "misdemeanour" Is English, but it is here used in a sense 
which It does not bear In English criminal law , though there is a certain sim ilarity  
between the two uses. The English Law divides crimes or offences Into (a) ind ict
able offences which are divided Into treasons, felonies and misdemeanours; (b) non
indictable offences being those which are within the jurisdiction of police magi
strates and need not be sent for tria l by a jury . Such classifications are based upon 
the method of prosecution.
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butive theory of punishment by , Inter a lia , ignoring enlightened theories of re

hab ilita tion , resocialisation and, particularly, in cases where the deviant b e -

0 )
haviour Is considered an illness rather than a crim e.

A t a ll events, the elim inative (or no list) method has been adopted in eighty out of 

a total of one-hundred and sixty-three treaties printed in the League of Nations 

Treaty Series and Volumes 1 -550 of the United Nations Treaty Series. The pro

portion of post-1945 registered treaties shows a sharp Increase in its popularity;

of a total of f ifty  treates, thirthy-three adopt the elim inative in preference to the

(2)
enumerative method. More rarely still is the attitude of the Libyan Penal

(3)
Code which specifies no period at a ll for an offence to be extraditable.

Extraditable Offences In the Arab League Extradition Agreement of 1952

In respect of this Agreement, a project was submitted by Egypt to the Committee 

appointed within the League In charge of proposing a draft convention on extra

dition to be concluded between the Arab Member States. In this project, the 

enumerative method of specifying offences was proposed, referring to broad cate

gories of crimes which were made extrad itab le . To this e ffec t, A rtic le  3 of the 

Egyptian Project provided that:

(1) See in critic ism , the elim inative method, Bassiouni, Extradition and World 
Public O rder, supra, p p .3 1 8 -321 , he states that, to avoid difficulties in both 
methods, a proposed technique of designating extraditable offences In treaties 
is as follows: To list non-extraditable offences and to designate extraditable  
offences by type, category and dispositional method.

(2) Shearer, supra, p . 135; see also Schultz, G eneral Report , supra, p .798 .

(3) Libyan Penal Code, 1953, A r t .9 .
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The offences for which extradition may be granted are as 
follows:

I . Murder and manslaughter.

2 . Deliberate blows and wounds, blows and wounds causing death 
or permanent d isability , the loss o f a limb, or the use of an 
organ.

3 . A bortion .

4 .  The crimes of rape and offences against morals.

5 . Detention or illega l confinement, child stealing, abduction 
of women.

6 . Forgery, or uttering false papers.

7 . Perjury, false testimony, subornation of witnesses.

8 . Theft, fraud, breach of trust, receiving stolen goods.

9 . Arson.

10 . Fraudulent bankruptcy.

I I  . Traffic  in narcotics.

12 . Counterfeiting or a ltering money legally in current.

13 . Deliberate k illing  or poisoning of animals.

14 . M alicious damage, destruction and looting of property.

15 . Bribery and embezzlement of public funds.

16 . Crimes of harbouring insane persons and cooperating in 
their escape by those responsible for their care or arrest.

17. W ilfu l destruction of or interference with communications.

18 . The habit of usury.

Extradition shall further be granted in cases of complicity in 
the offences enumerated and also in cases of attempt which are 
punishable in the said crimes. (1)

(1) Egyptian Ministry of Foreign A ffa irs , Draft Convention on Extradition within  
the Arab League, February, 1947. This draft was submitted to the committee 
of the League of Arab States which consisted of representatives of the G overn
ments of:
The Hashemite Kingdom of Jordan
The Syrian Republic
The Kingdom of Iraq
The Kingdom of Saudi Arabia
The Lebanese Republic
The Kingdom of Egypt
The M otaw akilite  Kingdom of Yem en.
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It should be noted that the reason for adopting the enumerative method in the

Egyptian project for defining extraditable offences was due to the variations of

the municipal laws in the contracting states and because of the absence in some

Arab states, like Saudi Arabia and Yemen, of minimum penalty stipulations, as

those states still apply Islamic law on crimes of Haddaud, for which the limits

of punishment have been defined, either in the Qur'an or in the Hadith, with

a specific penalty. The enumerative system, provided in the Egyptian CVaft

Agreement, was approved by the representative of the Saudi Arabian Government,

due to the fact that this method is in accord with his state's in s titu tio n /  ̂ The

representative of Iraq mentioned, as w e ll, that his country adopted such a

(2)
method in itsTreaties with Higaz in 1931 (A rtic le  3 ), and with Yemen in

(3)
1946 (A rtic le  3 ), which proves that it  is preferable, in accordance with the 

circumstances of those countries, to apply the enumerative system. However, 

with respect to other states, an additional provision was proposed in defining  

extraditable offences by reference to the minimum penalty which may be imposed. 

For our part, this view seems reasonable as reliance upon one method would hardly 

comply with the legal systems in the contracting states. These proposals were not 

accepted by the Committee as, in their opinion, it would hinder the relationship 

between the member states and, thus, weaken the facilities  already existing, for

(1) Arab League, G eneral Secretariat, Legal Department, Permanent LegaI 
Committee, Session of l l  M arch, 1947.

(2) Iraq, O ffic ia l Journal, N o .985, 24 May 1931 -  thisTreaty has been enforced 
in Iraq by Law N o .59 of 1931 .

(3) This Treaty was signed in C airo , 1 A p ril, 1946, see Iraqi O ffic ia l Journal 
N o .2503, 31 Ju ly, 1947.
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example, in the Extradition Treaty between Iraq-Syria and Lebanon of 1929, 

and between Syria and Lebanon of 1951 (A rtic le  2 ), in adopting the elim inative  

method rather than the enumerative system.

Consequently, after lengthy discussions, the majority of states (Jordan, Syria, 

Lebanon, Iraq, and Egypt) preferred the elim inative method whereby the standard 

set, in the case of an accused person, is an offence punishable under the laws of 

both requesting and requested states by imprisonment of one year or a heavier 

penalty. In the case of convicted offenders, the offence, for which the fugi

tive was convicted, must have carried the sentence of two months' imprisonment 

or more (A rtic le  3 , paragraph 1 ).

Further, in addition to persons accused or convicted of offences, persons being 

"pursued" for offences are extraditable; whether this would include a person 

merely wanted for interrogation in connection with an extraditable offence is 

not c lea r. A rtic le  2 states that: "surrender is obligatory when the person sought 

for is being pursued, charged w ith , or condemned for, one of the offences mentioned 

in A rtic le  3 and which has been committed in the territory of the state requesting 

extrad ition ."

The Position in the Afro-Asian Draft Convention of 1961

Although the majority of the delegates in the Afro-Asian Legal Consultative 

Committee appeared to favour the e lim inative method, there was no unanimity 

on the specific provisions to be included regarding this matter, and the Committee

(1) See the Provisional Agreement of Extradition between Iraq-Syria and Lebanon, 
23 M ay, 1929, A r t .2; M . E lfadel, supra, p. 259 .



has fin a lly  adopted three alternative articles on this question. The first 

alternative provided that the offence, for which the person sought is being pro

secuted or has been convicted, is punishable, at least, by three years’ imprison

ment under the laws of both the requested and requesting states. The second 

alternative states that extradition may be granted, (a) if  the person, whose 

extradition is requested, is accused as a principal or as an accessory, of commit

ting, or attempting to commit, an offence, w ithin the jurisdiction of the request

ing state, punishable a t least by one year's Imprisonment under the laws of both 

the requesting and requested states, and (b) if  this person has already been con

victed for such an offence, he should not be extradited unless he was condemned 

to at least two months' imprisonment. The third alternative requires that extra

dition shall not be granted under A rtic le  1, except In respect of offences enumer

ated in the Schedule to the present treaty.

The Delegations of Burma and Japan accepted alternative one of the draft. The 

Delegation of Pakistan wished to leave the position open as to whether to accept 

alternative one with an amendment that the period of one year should be substi

tuted in place of three years or to accept a lternative three. The Delegations of 

(2)
Ceylon and India were in favour of accepting the enumerative method provided 

in alternative three. The Delegation of Indonesia accepted paragraph (a) of 

alternative two. The Delegations of Iraq and the U .A .R . accepted alternative

two of the draft. As to whether attempts to commit extraditable offences should

(1) Asian-African Legal Consultative Committee, Fourth Session, Tokyo , February, 
T961, p .24.

(2) See the Extradition Act of India of 1962, Tew arl, Thesis, supra, p .117.
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themselves be extrad itab le , the Delegations expressed varying opinions.

From the above-m entioned, it can be seen that the choice between the enumera

tive and the e lim inative methods of qualifying extraditable offences is not easy. 

Such offences should be determined by the states themselves according to their 

Institutions by relevant extradition treaties.

W ith respect to the b ila tera l Treaty of Reciprocal Assistance, Judicial and JurT-

(2)
dlcal Cooperation between Egypt and Iraq of 9 December, 1964, extradition  

was provided under Part 4 whereby A rtic le  34 was similar to A rtic le  3 of the Arab  

League Extradition Agreement of 1952, except In providing that the act for which 

extradition Is sought must be punishable, with Imprisonment for six months or 

more, under the laws of both countries, or where the person claimed has been 

already sentenced to not less than one month's imprisonment. It Is clear from 

this provision as w e ll that the measure of Imprisonment to set as a test of the 

extrad itab!Ilty  of an act Is shorter than that provided In the Afro-Asian Draft 

Convention of 1961 .

In a ll events, this test Is sufficient to enforce extradition between the contiguous 

Arab states.

(1) Aslan-African Legal Consultative Committee, supra, p .20 .

(2) This Treaty was enforced In Iraq by the Law N o .194 of 1964, O ffic ia l 
Documents, from the Iraqi Embassy In the United Kingdom.
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In conformity w ith  the view  that extradition has developed not only to help the 

requesting state to enforce its criminal law, but also to protect the requested 

state from criminals seeking asylum within its border, i . e .  criminals by the legal 

standard of the requested state, modern writers on international law have generally  

stated that the offence, in respect of which extradition is requested, must be an 

extraditable crim inal offence not only by the law of the demanding state, but 

also by the law of the place where the fugitive or person sought is located. This 

is generally known as the "doctrine o f double crim inality" and is supported by the 

decisions of tribunals, and national laws as w ell as by treaties, conventions,

drafts and projects. Even Travers, who thinks the requirement "excessive",

(1)
grants that it is generally recognised. Therefore, the fact that the offence

has been found by a court of the requesting state to be an extraditable crime does

not suffice to justify extradition, nor does such a finding bind the authorities of

(2)
the requested state in any w ay.

The va lid ity  of the rule of double crim inality , rests in part, on the basic principle 

of reciprocity which underlies the whole structure of extradition and, in part, on 

the maxim nulla poena sine lege. So far as the first principle Is concerned, the 

rule ensures that a state Is not required to extradite categories of offenders for

(1) Travers, D ro it Penal International, V o l. IV , 1920, p . 655 ff; see also Travers, 
Project for an Extradition Treaty , 1922, A r t . l ,  Harvard Research, Extradition, 
supra, p . 3 0 5 .

(2) Austrian Extradition (N o . l )  Case, denied on 20 M arch, 1953 , 20 In f  I L .R . ,  
1953, p.3 6 5 . >
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which it ,  in return, would never have occasion to make a dem and/  ̂ As to 

the second maxim , the liberty of an individual is not something which can be 

restricted as a consequence of offences not recognised as criminal by the positive 

law of the requested state. The social conscience of a state is also not embarras

sed by an obligation to extradite a person who would not, according to its own 

standards, be gu ilty  of acts deserving punishment.

This doctrine of double crim inality , which seems to be universally established as

a customary rule of international law , gives rise, sometimes, to d ifficu lt problems

and subjects the extradition process to unnecessary "peril of litigation" in cases

where the courts of the requested state are required, ju d ic ia lly , to determine

whether the act charged constitutes an offence according to the lex loci d e lic ti.

It may be no problem in the case of countries whose systems of jurisprudence are 

(2)
the same. But in cases where variations in the laws and institutions exist, 

the task for the courts of the requested state, and its government, would be arduous 

i f  they had to examine the foreign laws, in different languages, based on different 

jurisprudential systems, with d ifferent rules of interpretation and the results perhaps

(1) On ne saurait oblier qu 'il existe une correlation entre le principle de la rdcipro- 
clte  et celu i de la dualite d ‘incrim ination, Schultz, G eneral Report, supra,
p .798; Dans ce sense conforme G ru tzner, p .383; Markees, p . 742; O eh ler, 
p.399; To lar, p . 759; V og ler, p.420; 422, 39 R . I .D .P . ,  1968.

(2) See the case of Schtraks v . Government of Israel. In that case, the House of 
Lords undertook^! detailed examination of the law of Israel in response to a sub
mission by Counsel for the fugitive that the facts alleged did not constitute an 
offence against the law of the requesting state. In undertaking this enquiry, 
the court expressly assumed that the Israeli rules o f statutory interpretation were 
the same as the English rules, and the court construed the relevant provisions
of the Crim inal Code of Israel accord ing ly (l962), 3 A I I E . R . ,  1962, p .529 .



181.

based on speculation. Hence, in determining whether the offences in question

are indictable under the criminal law of the requesting state, account should be 

taken of a ll circumstances which may influence punishability. Thus, in the first 

place, the deeds must amount to a concrete extradition offence, punishable under 

the criminal code or under another criminal law of that state. In determining 

this matter, account must be taken of a ll the conditions bearing on the question 

of punishability, e .g .  rules relating to the application of this law to offences 

committed abroad, the complaint of the injured person, lapse of time, pardon 

and amnesty. On the other hand, as far as the criminal law of the requested 

state is concerned, the old traditional doctrine required that the same consider

ations, which may influence punishability, should be regarded. However, it 

would appear that certain modifications are possible. Thus, the complaint of 

the injured party could be disregarded if  this was required only under the law of 

the requested state; the same could apply to a pardon or amnesty granted by that 

state, unless Tt had jurisdiction to proceed against such offences. On the contrary, 

immunity, arising by reason of lapse of time according to the law of the requested

state, should be maintained and also it should apply to the rules of the place of

(2)
commission. Coming to the second d iffic u lty , we find that, in the absence

of agreed international standards of justice, international law allows the states 

to apply their own standards in an attempt to ascertain whether the alleged offender 

has committed a crime or not. The d ifficu lty  exists not because of a variation in

(1) See in Re Anderson, ( i8 6 0 ), 20 Upper Canada Queens Bench Rep., 124, 
where k illin g  by a slave in making his escape in Missouri was murder, but by 
the Canadian Law was excusable, being committed in self-defence; see also 
in Re Collins (N o .3 ), (1905), 2 W eekly  Law Reports, 164, a t p .183.

(2) H . Schultz, The Principles of Traditional Law of Extradition, Legal Aspects 
of Extradition Among European States, Council of Europe, 1970, p .13 .
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the laws and institutions generally, but mostly because the same act does not 

necessarily carry the same judicial name or amount of cu lpab ility , if  any, in 

two different s ta te s /  ̂ What constitutes false pretences in one country w ill 

constitute abuse of confidence in another; the same act may be larceny or em

bezzlement in yet other countries.

It is submitted, however, that by state practice it is sufficient that the facts 

adduced in support of the claim for extradition, w hile not constituting the named

crime by the law of the requested state, constitutes another crime by the law of

(2)
that state. So, when an extradition treaty uses general names, such as

"murder" or "arson", in defining the classes of crime for which extradition may

be granted thereunder, such names are not necessarily confined to their meaning

a t common law . It is enough if  the particular act charged is criminal in both

(3)
jurisdictions. This broad interpretation of the doctrine of double crim inality

w ill not give common criminals the opportunity to enjoy the protective asylum of

(1) Canadian and British Courts "have held that, though acts may constitute a 
named crime under its defin ition in the requesting state, extradition w ill not 
be granted if  those acts do not also constitute the named crime under its d e fi
nition in the requested state", Harvard Research, Extrad ition ,supra^ p .81 .

(2) See in King v . D ix . (1902), extradition was refused on a charge of larceny be
cause the "charge disclosed no offence according to the Law of England", but on 
a second charge "embezzlement in the state of Washington ", the prisoner was 
considered extraditable because the crime corresponded d irectly  to "fraud " in 
England which was covered by the Extradition Treaty and Statute, 18 Times Law 
Reports (K .B . 1902), p . 231; Re Windsor, (1965), 10 Cox CriminaI Cases 118; 
see also Finch, The Eisler Extradition Case, 4 3 A . J . I . L .  (1949), p .487; 
Germany adopts the same approach, see Re G erber, 24 IntM L .R . ,  1957, p .49 3 . 
Sim ilarly French Law, see Lemontey, Du R6 le de I'autorite judiciare dans la 
procedure d 'extradition passive, 1966, pp. 17 2 -3 .

(3) See in Factor v . Laubenheimer, (1933), 290 U .S . ,  276; 28 A . J . I . L . ,  1934, 
p. 149; 34 Columbia Law Review, 1934, p . l 77; 32 M .L .R . ,  1934, p .417;
A .D .  1931-1932, Case N 0 J 6O quoted with approval in V ille re a l et a I v . 
Hammond, decided on 6 December, 1934; A .D .  1933-1934 , Case N o .1 43; 
see also in Re In s u ll, decided on 16 M arch, 1934, by the Court of Appeal of 
O ntario , A . D . , 1933-1934, Case N o . 146.
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a state, merely because they happened to be found within the jurisdiction of a state 

where the act charged does not exactly correspond to the description of the crime 

on which the surrender is based. Undoubtedly, there are certain conflicting views 

on this p o in t /   ̂ but for practical purposes, no narrow interpretation of a traditional 

doctrine should be allowed to block the legitim ate objectives of the administration 

of justice. It should also be borne in mind that there is an exception to the doc

trine of double crim inality  w ith regard to cases where, by reason of particular in 

stitutions or of the geographical situation of the country of refuge, the actual c ir -

(2)
cumstances constituting the offence cannot exist.

A .  The Doctrine of Double C rim in a lity  in Law and Practice of Egypt

Before discussing the principle of double crim inality  in Egyptian practice, it 

should be borne in mind, first, that the law of the requesting state, which im

poses a penalty making an act extrad itab le , should have been in force when the act

(1) Resolution adopted by the Institute of International Law, Oxford, 9 September,
1880, (A r t .1 1 ), Harvard Research, Extradition, supra, p .300; see also Switzer
land, The Federal Law on Extradition to Foreign States, 1892 (A r t .4 ) , Harvard 
Research, ib id . ,  p . 422; see the Draft of the International Penal and Prison Com
mission, 1 931, A r t .3 . See also a different approach, A r t .437, p a ra .c . du code 
grec de procedure pdnale admet I'extradition sans formalites lorsque le prevenu y 
consent. On fa ita lo rs  abstraction de la dualitie  d 'incrim ination, Youvoukas in 
his Report on G reece , 39 R . I .D .P . ,  supra, p .598.

(2) See, e .g . ,  the views expressed by Hudson, The Factor Case and Double C rim inality  
in Extradition? 28 A . J . I . L . ,  1934, p p .274, 306, where he argues that the C ourt’s 
opinion did not take adequate account of the history of Anglo-American Extradition 
Law nor of the principles of international law and cautions that such a liberal con
struction of extradition treaties undermines the safeguards set up for protection of 
both nationals and a liens. On the other hand, Borchard, ib id , p p .742 -7 4 6 , de
fends the decision as in the interest of the administration of justice and in accord
ance with the intended purpose of the treaty to suppress crim e. He asserts that 
the requirement of double crim inali ty is not a rule of international law and that 
strict construction of the Anglo-Am erican Treaty provision is not essential in order 
to establish e x tra d ita b ility .
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was committed. Although this proposition is not incorporated in the existing 

treaty law of Egypt, it is, however, one very w idely  accepted as a principle of 

justice. Therefore, when Egypt is a requesting state, the act incriminated must 

have been committed within the period during which the law, un der which it is 

incriminated, was in operation. This principle is enunciated by A rtic le  66 of 

the Egyptian Constitution of 11 September, 1971, which provides that:

The penalty is personal. N o  crime or penalty should be 
imposed without law . No penalty can be inflicted except 
by a jud ic ia l sentence and only for offences committed after 
the date when the law comes into force.

To the same e ffec t, A rtic le  5 of the Egyptian Penal Code of 1937 provides that:

Offences shall be punished in accordance with the law in 
force a t the time at which they are committed, provided 
that i f  a law more favourable to the accused is promul
gated, a fter the commission of the offence, but before 
final judgment, such law shall alone be applied.

Also, i f  a fter a final sentence a law is issued which 
makes the act charged unpunishable, such jugment should 
not be carried out as w ell as its criminal effects would be 
term inated.

This provision is in accordance w ith the general principle of non-retrospectivity

(2)
of the crim inal law which seems to be a primary rule of justice. ' To request 

extradition of a person in order to prosecute him for an act, which was not punish

able when he committed it , seems unjust, and the effect of A rtic le  5 is to prevent 

penalties mentioned in the Code being applicable to acts committed before it came 

into force. The phrase "law in force" means that laws become binding over the 

whole of Egypt from the moment when promulgation becomes known, and it must

(1) Harvard Research, Extradition, supra, p .80 .

(2) See Conseil d*Etat, Administrative Verd ict N o .55 of 10 February, 1948.
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be taken to be known a month after publication in the o ffic ia l journal. Also,

to make retrospective penal provisions which do not create a new offence, but

only increase the penalty for an old one, is considered an unreasonable proceed- 

( 2)
in g .v ' This principle is considered a constitutional rule which signifies that 

the judge and the legislator should adhere to it with no exception. In this respect, 

the Egyptian Constitution of 1971 provides in A rtic le  187 that" The provisions of 

laws are not applied except to acts which occur after the date they come into 

force and do not have any retrospective e ffe c t" .

The Egyptian Code, however, not only provides that penal provisions are not 

retrospective, but treats the crim inal with even greater leniency by providing 

that the one exception to this rule shall be that of penal provisions favourable to 

the accused. In other words, the exception , contained in A rtic le  5 , is limited 

to offences which have not been subjected to fina l judgment before the new law 

was promulgated.

Consequently, an offender, who has been sentenced, cannot claim any benefit 

arising under this paragraph through the passing of a new law . N o such benefit 

could be claimed "as of right" unless the new law so made the act charged un

punishable. The Code does not define "final judgment". Presumably, the term

(1) See the Constitution of the A .R .E . ,  1971, A r t .188, M inistry of Information, 
State Information Service, C airo , 1971, p .6 8 .

(2) See, in contrast, a different a ttitu d e , under the English Statute (2 and 3 G eo  V .  
c 20) where men who lived on the proceeds of immorality were made liab le  to 
whipping. TheA ct came into force on 13 December, 1912, and several sen
tences of whipping were passed since that upon persons in respect of offences 
committed before that date; cited in G oadby, Commentary on Egyptian C rim i- 
nal Law, V o l. | ,o p .c it ,  p .70 .
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means a judgment which Is not capable of being revised by a Court of Appeal or of 

the Court of Cassation. It should also be borne In mind that a new law , favour

able to the accused, Is applicable from the moment It Is Issued, not when It comes 

Into force  ̂  ̂ by publication in the o ffic ia l journal. Therefore, in determining 

an act extraditable under the Egyptian Penal Code, account should be taken o f a ll 

circumstances bearing on the question of punishability.

In cases where Egypt Is a requested state, the question is, how can one apply the 

principle of non-retrospectivity of penal law and its exception concerning retro

a c tiv ity  of favourable provisions on previous acts charged?

In a ll cases, a distinction should be made between two Instances: First, If  It is 

proved that the act subject to extradition was not considered an offence punish

able by the laws of the requested state when it was committed, but that, there

a fte r, a new law came into force in the state incriminating such an act before 

the date of receiving the request or taking a decision on extradition. In this 

Instance, it is not necessary to apply the general principle of non-retroactivity  

of penal provisions, as extradition is not considered a penalty to be in flic ted .

The claimed person has no right to seek an asylum in the state in which he was 

found and, therefore, there is no reason why extradition should not be granted 

in bringing the fugitive offender to tria l in the requesting state, as there is no 

legal principle in conflict with this procedure. The requirement that a law 

making an act punishable must be in force in the requested state in which the

person claimed is apprehended in order to apply the principle of double crim inal-

(2)
ity , can be realised in such cases.

(1) A ll  Rashed, Crim inal Law, G eneral Theory, 1968-1969, p .59 .

(2) M . El Fade I, supra, p .49 .
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Second, if , under the laws of the requested state, the act subject to extradition  

was incriminated and punishable therein, but before receiving the request for 

surrender or taking a decision on extradition, a new law was issued by that state 

abrogating incrimination and punishment of such an a c t. In this case, the re 

quested state is not obliged to extradite the person claimed as the principle of 

double crim inality cannot be satisfied. Consequently, extradition can be re

fused .

What has been mentioned, of course, should not be in conflict with provisions 

of municipal laws, b ila tera l treaties and conventions which provided otherwise.

In considering the doctrine o f double crim inality  in the Egyptian practice, the 

rule is laid down that, in the absence of a treaty, a minimum of one year's im

prisonment must be met by the laws of Egypt and that of the requesting state.

This can be illustrated in the following cases:

1 . Odessa Elatsis, an American national, was accused of committing murder 

in the U .S .A . and later sought refuge in Egypt. When extradition was 

requested by the American Authorities, the G eneral Parquet in Egypt, in 

its letter addressed to its M inistry of Justice, mentioned that "the alleged  

act committed, according to the enquiries carried out is not considered 

punishable due to immunity by lapse of time under the Egyptian Law and,
i

therefore, prosecution could not be performed in Egypt in a similar case."

Consequently, extradition was not granted for the lack of the principle of 

double crim inality .

(1) G eneral Parquet's Letter N o .355, dated 18 September, 1934, addressed to 
the Egyptian Ministry o f Justice.
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2 .  In the case of Yenfolk Kaghtazian, the French Legation in Egypt requested 

the Egyptian Government to extradite the aforementioned person to the 

Syrian authorities for committing acts of misappropriation in S yria . 

Extradition was granted by Egypt in accordance with the reasons given

by the M inistry of Justice's Cases Department, in which it was mentioned 

that:

the claimed person not of Egyptian nationality , committed 
outside the boundaries of Egypt, common crimes (not poli
t ic a l) , which did not yet prescribe. Such crimes being 
punishable under Egyptian law with penalties exceeding 
the lim it of one year internationally recognised for extra
d itio n . In this case, the request is acceptable in both 
substance and form. (1)

3 . The principle of double crim inality was evoked when the Turkish G overn

ment requested the extradition of Sarkees Sarafian, a jew eller, accused of 

smuggling goods, who was sentenced to deprivation of liberty for one 

year and a fine of 4 ,0 0 0  rubles. The sentence of imprisonment was 

carried out and 500 rubles was paid while submitting a guarantee for 

payment of the remainder of the fin e . The culprit did not pay the 

balance of the fine and fled to Egypt. Consequently, the Turkish 

authorities replaced the fine with imprisonment for a period of one

year, according to A rtic le  56 of the Law N o . 1928 and A rtic le  19 of 

the Turkish Penal Code, and requested his extradition from Egypt.

In considering the request, the Cases Department of the Ministry of 

Justice refused to surrender the alleged offender on the basis that the 

traditional law of extradition requires that the extraditable crime

(1) Ministry of Justice, Cases Department's le tte r, dated 20 September, 1926.
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should be punishable according to the laws of both the requesting and the 

requested states, with a minimum period of one year's imprisonment, which 

is not applicable to fiscal crimes. Further, the Egyptian Government, in 

its treaties, adopted the penalty standard for crimes to be extraditable and 

did not provide for the extradition of fiscal and customs crimes. Moreover, 

in this case, the new penalty imposed by Turkey is considered to be corporal 

coersion which is a method of execution rather than a penalty, and if  such 

a measure, under the Turkish legislation, is one year, it does not exceed 

ninety days under A rtic le  267 of the Egyptian Criminal Procedure.

For these reasons, extradition of the condemned person was not g ra n te d / ^

On the same grounds,the National Bureau of Interpol in Egypt received from its 

counterpart in the United Kingdom, a request for the provisional arrest of a 

British subject, charged with bigamy following a complaint from his British w ife , 

who was resident in England. The person in question was located in Egypt where 

he had proclaimed Islam and subsequently married an Egyptian. Therefore, a l 

though the fact that bigamy was considered an extraditable crime under English 

law, this did not bind the Egyptian authorities to comply with the request as this

(1) M inistry of Justice, Cases Department, Letter N o .76, dated 9 M ay, 1940,
addressed to the Egyptian M inistry of Foreign Affairs; see also the Memorandum 
of the M inistry of Foreign Affairs dated September, 1940, addressed to the 
Turkish Legation in Egypt a t that tim e, where it was stated that:"si/.^. le non 
paiement d'amende constitue un nouveau d e lit pouvant entrainer une interven
tion de I'autorite judiciare et portant une nouvelle condemnation, il n'en est 
pas de meme en droit dgyptien ou le defaut de paiemant ne donne lieu qu'd une 
contrainte par corps sous forme d'emprisonment ne pouvant depasser 90 jours.
II parait done que I ’acte incrimine; objet de la nouvelle condemnation ne 
constitue pas un d e lit au regard du legislation egyptienne . . . "



offence did not constitute a crime for a Moslem according to the Egyptian Penal 

Code and, as a result, extradition was re fu sed / ^

Occasionally , Egypt did not adhere to the minimum standard of penalty imposed 

for extraditable crimes on requesting extradition from other countries. For

example, Egypt requested the surrender of Mohamed Mahmoud, who had been sen-

(2)
tenced by default to four months’ imprisonment for misdemeanour N o .5 l0  of 1925.

The Syrian Government, in whose territory the fugitive had sought refuge, refused 

to grant extradition as the penalty imposed was a lesser one, whereas the basic 

requirement is that the sentence should be more than one year.

B. The Principle of Double C rim inality  in Law  and Practice of Other Arab States

Extradition statutes which deal with the subject of penalty divide themselves into:

a . Those which require that the act must be a crime by the laws of both

(3)
states.

b . Those which say nothing of the penalty in the requesting state, but set up 

penalty standards under their own laws when extradition is requested of

theJ4)
c . Those which require only that the act be criminal under their own laws,

(5)
but require that it be punishable in the requesting state by a maximum

(1) Egyptian Newspaper, A l Ahram, 1 January, 1976.

(2) Tribunal Sommaire, "A bd in -C a iro", Case N o .510, 1925.

(3) German Extradition Law, 23 December, 1929, A r t .2; Ita ly  Penal Code, 1 9 3 0 ,A r t .13.

(4) Finland, Extradition Law, 11 February, 1913;. Sweden, Extradition Law,
4 June, 1913; Uruguay, Penal Code, 1889, A r t .1 2 .

(5) France, Extradition Law, 10 M arch, 1927, A r t .4 .
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or minimum ^  penalty.

(2)d . Those which require a named minimum penalty in both states.

In the first category, the Libyan Penal Code provides in A rtic le  9 that:

offenders may be surrendered i f  the act upon which the de
mand of surrender is based on an offence both against the 
Libyan Law and that of the state demanding the surrender; 
that the offence and penalty have not been extinguished 
under the provisions of the Libyan and Foreign Law .

It can be noted from this provision that, no distinction has been made in the case 

of an accused or a convicted person .

In the second category, the Law of Extradition N o .21 of 1923, in Iraq provides, 

in A rtic le  2 , that :

a fugitive crim inal in this law means a person who is 
accused of committing outside the boundaries of Iraq 
any offence (other than an offence of p o litica l or m ili
tary nature) which i f  committed in Iraqwpuld be punish
able w ith imprisonment for one year or with a severer 
penalty.

Further, the exception to the doctrine of double crim inality  with respect to con

victs is provided for in this law . In their case, it is sufficient that the person 

claimed has been sentenced by the courts of another state to imprisonment for one

year or to any heavier penalty for a common offence, provided that the judgment

has not been fu lly  executed (A rtic le  2 , paragraph B ). It is not necessary that 

the act charged amounts to a crime under the law of Iraq where he is found. A  

judgment made in default of appearance is not to be deemed a conviction but a

(1) M exico Law of 17 M ay, 1887, A r t .2 , I I I .

(2) Ecuador, Law of 8 O ctober, 1921, A r t .37; Peru, Extradition Law, 23 O ctober, 
1888, A r t .2 .
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person so sentenced may be dealt with as an accused person.

In the third category, the Extradition Laws of A lgeria and Morocco, only require 

that the a c t, in a ll cases, should be punished under their own laws by a criminal 

or correctional penalty, and it should be punishable in the requesting state by a 

maximum imprisonment of two years or more, or in the case of a convicted person,

when the penalty pronounced under the law of the requesting state is equal to or

(1)
greater than two months’ imprisonment. The same pattern has been employed

in the 1951 Treaty between Lebanon and Syria but the maximum period specified 

therein is one year's imprisonment or more in the case of an accused person ^

(A rtic le  2 ) .  Further, the same rule that the act must be a crime by the laws of 

the requested state is provided for in the Lebanese and Syrian Penal Codes, ex

cept in cases where, by reason of the geographical situation of both Lebanon and 

Syria, the actual circumstances constituting the offence cannot e x is t .^  In 

such cases, it is sufficient that the extraditable act is punishable under the law 

of the requesting state. M oreover, when considering the principle of double 

crim inality , the act to be extradited must also be punishable, in case of an 

accused person, by a minimum of one year’s imprisonment under the law of either 

the requesting state, or of the state upon whose territory the offence was committed.

(1) See Extradition Laws of A lg e ria , 1966, A r t .607; Morocco, 1957, A r t .4; see 
for a different test of punishability for a minimum of one year's imprisonment in 
cases of a convicted person, the bipartite  Treaty between Belgium-Lebanon, 
1953, A r t .2 , paras. 1 , 2 .

(2) See for a different approach, the Treaty between Syria and Jordan, 1953, A rt. 2 , 
whereby the test is a minimum of one year's imprisonment under the law of the 
requesting state, or in the case of a convicted person the penalty pronounced is 
equal to three months.

(3) See Penal Codes of Lebanon, 1943, A r t .33 , p a ra .( l) ;  S y ria , 1949, A r t .33 , 
para . ( 1) .
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• 0 )In case of conviction, the penalty should not be less than two months. It

should also be noted that extradition should not be granted when requested from

Syria or Lebanon, if  the penalty inflicted by the law of the applicant state is

(2)
contrary to the social order.

In the fourth category, no such provision has been incorporated in any of the Arab 

States’ municipal laws.

In respect of Treaties and Statutes, whereby the enumerative method is employed,

(3)
the principle of double crim inality is im p lic itly  incorporated therein. In the

case of those treaties which require the establishment of a prima facie case of guilt

according to the laws of the requested state, a further indirect im portation, of the

, . (4)
rule is to be seen.

C . The Doctrine of Double C rim inality  in the Arab League Extradition Agreement 

of 1952

In the Arab League Extradition Agreement, the incorporation of the double crim i

na lity  rule has been expressed, since it is one of the two most v ita l qualifications 

of an extraditable offence. Moreover, if  the request concerns an act committed 

outside the territorial jurisdiction of both states, extradition shall be granted if  

the condition of double crim inality  is fu lfilled  -  in other words, if  the act committed

(1) See Penal Codes of both Lebanon and Syria, ib id , A r t .33 , (2 ).

(2) Ib id , A r t .3 4 , p a ra .(3 ).

(3) In this case, "Le principle d e l’ id en tit^d e  la norme est inclus par le nature
des choses sans avoir bes.oin de la mentionner expressement", see Z la tr ic ,
Lectures on Extradition, Cairo University, 1966 , p .3 7 0 .

(4) See Treaties of Iraq with U .K . ,  1932, A r t .9; U .S . ,  1934, A r t . l l .
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is punishable under the laws of both the requesting and the requested state, when 

committed outside their respective te rr ito rie s /  ̂ (A rtic le  2 , paragraph 2) .

One may wonder whether this provision makes an exception, by allowing extra

dition for offences for which the penalties do not fu lfil the condition with regard 

to the amount of punishment required, according to A rtic le  3 of the Agreement.

This a rtic le  makes it quite clear that even these offences must be punishable 

under the criminal laws of the two states involved with the minimum penalty 

stated therein. To this e ffec t, A rtic le  3 , paragraph (1) provides that:

The right of extradition is restricted to cases where the 
offence committed is either a crime or a misdemeanour, 
subjecting the offender to imprisonment for one year or 
more, under the laws of both countries, or where the 
person wanted has been already sentenced to no less than 
two months' imprisonment.

However, in other cases where the principle of double crim inality is not satisfied, 

as in cases where the extraditable act is not punishable by the laws of the requested 

state or the penalty in flicted  in the requesting state does not have a corresponding 

provision in the country for which extradition is sought, the requested state has free 

discretion to grant or refuse surrender, save in two cases whereby extradition be

comes compulsory. First, when the claimed person is a national of the requesting

(2)
state , or, second, i f  he is a national of a state, whose laws provide for a

(1) See a different formula in the Extradition Treaty between Syria and Lebanon of 
1951, whereby A rtic le  3 , p a ra .C , states that: "Extradition may be refused if
the act committed outside the territo ria l jurisdiction of both states, is not punish
able under the law of the requested state when committed outside its territory pro
vided that the claimed person is not a national of the requesting state" . A  simi
lar provision is incorporated in the Extradition Treaty between Syria and Jordan 
of 1953, Art .3 .

(2) See for a different formula, but to the same effec t, Extradition Treaties of Syria 
with Lebanon, 1951, A r t .3 , para.(B ); Jordan, 1953, A r t .3 , p a ra .(2 ).
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(1)
similar penalty. (A rtic le  3, paragraph 2 ) .  It can be noted from this provi

sion that the doctrine of double crim inality is not strictly applied, which shows the

spirit of solidarity and mutual collaboration between the Arab states party to the 

(2)
Agreement. The same can be said of the Treaties of Syria with both Lebanon

and Jordan as it is provided, therein, for e ither country to extradite the nationals 

of the other party for crimes even if  punishable by the laws of the requesting state 

only. (A rtic le  3 , paragraph 2 ).

Coming to A rtic le  3 of the Arab League Extradition Agreement, the phraseology of 

this provision was subject to a reservation made by the representative of the Yemen, 

on the plea that the system of classifying offences into felonies and misdemeanours 

is not followed in that country. The prescribed penalty provided for in this pro

vision was accepted as a condition of extradition requests by the Yemen having 

due regard that the cutting off of the hand and lashing are more severe than one

(3)
year's imprisonment. This reservation was also endorsed by the Saudi Arabian

representative regarding extradition requests submitted by his country, provided 

that a ll other conditions stipulated in the Agreement are fu lfille d . Moreover, 

when Libya joined the Arab League Extradition Agreement on 18 A p ril, 1957, she

(1) Fora  different approach, see Syria-Lebanon, ib id , A r t .4 , which provides that 
extradition shall not be granted in case the penalty inflicted by the law of the 
requesting state has not a corresponding provision in the requested state.
Such a provision is not included in the Syrian/Jordanian Treaty.

(2) In comparison, see the European Convention on Extradition of 1957, which ad
heres strictly to the principle of double crim inality , A r t .2 .

(3) Arab League, G eneral Secretariat, Legal Department, Permanent Legal Com
m ittee, Session 10, 12 M arch, 1951,



reserved her position to A rtic le  3 , paragraph 2 , as it contradicts A rtic le  9 ,

paragraph 1 of the Libyan Penal Code which adheres strictly to the doctrine of

( 1)
double crim inality .

In respect of the Afro-Asian Draft Convention o f 1961, a ll the delegations appeared 

to be In agreement on the question of double crim inality , as the laws and treaties 

of most of the member countries have adopted this r u le .^  The three a lterna

tives, previously mentioned to define extraditable offences adhere strictly to the 

doctrine.

Y e t, in our ideas on International co-operation In the fie ld  of criminal law and 

forms of mutual co-operation In criminal matters which came to life , or were, 

at least, conceived since the second h a lf of the 20th Century, It Is preferable 

if  extradition takes place where the fugitive is found in the requested state and 

is accused or has been convicted of an offence punishable by the law of the re

questing state. It could be claimed that the extradition of a person for an 

offence not punishable under the criminal law of the requested state is a v io la 

tion of justice. The conceptions of justice adopted and Implemented by the 

requested state should not have precedence over those of the requesting state.

In an analogous sense Novoa Monreal suggests a schedule of a ll offences which 

are considered "mala In se" and contradict "les valeurs communes a tous les 

hommes". Hence, the task o f the requested state w ill be confined to assurances

(1) Arab League, Ib id , File N o .1 8 /2 8 /2 ,  30 M ay , 1957, which consisted of a 
Memorandum N o .2 8 4 1 /3 2 /2 3 /3  of the M inistry of Foreign Affairs In Libya In 
respect of the acceptance made by the Libyan Cabinet on 18 A p ril, 1957, to
join the Extradition Agreement of 1952 in accordance w ith A r t .20 of the Agreement.

(2) Asian-African Legal Consultative Committee, Tokyo, supra, p .2 6 .
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that the claimed person is extraditable to a state which respects the principles 

"d'un Etat fonde sur le d r o i t " .^  To the same end, Voyoukas proposes the 

abandonment of the doctrine of double crim inality  as Tt is satisfactory to deliver

up the fugitive offender to a state whose justice is inspired from the principles

(2)
"d'un Etat fonde’ sur le droit" and whose peneterian system is humanitarian.

(3)
It is indisputable that the maintenance of this doctrine complicates extradition, 

especially in the context of solidarity and mutual collaboration between states.

Extradition, which may take place where the fugitive is found in the requested 

state and is suspected, accused or has been convicted of an offence punishable 

by the law of the requesting state, finds its application in the Nordic Treaty of

(4)1962. In this Treaty, Denmark, Finland, Iceland, Norway and Sweden

agreed on broad principles of co-operation, including the attainment of the 

"Highest possible degree of judicial equality" of a ll Scandinavian citizens in 

their territories which was, in fac t, preceded by an agreement on extradition.

Effect was given to the scheme of extradition by the enactment of similar legis

lation by each member state. For instance, the Swedish Legislation of 1959

(1) Nova Mon rea l, in his report on C h ile , 3 9 R . I .D .P . ,  supra, Chaps.5 and 6 , 
p .489 et su iv i.

(2) Constantin Vouyoukas, in his report on G reece , 39 R . I .D .P . ,  supra, p .587, 
qui se r6fere a'Travers; "Ces discussions demontrent avec clarte' que la Contro- 
verse n'a pas encore pris fin entre ceux qui voient dans I'extradition surtout un 
acte de cooperation ou d 'entraide, et ceux qui y voient un acte d'entraTde 
essentiellement jud ic iare", Schultz, G eneral Report, supra, p .803.

(3) In this meaning, see Levasseur, 39 R. I .D .P . ,  supra, p .565 .

(4) Treaty of 1 July, 1962, A r t .2 .
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provides that a ll questions of characterisation are referred exclusively to the law 

of the requesting state; extradition may not take place If  the offence Is punish

able In the requesting state by a fine only (Article 3) but Is, apparently, admissible 

where Imprisonment Is prescribed by the law of the requesting state but not by the 

law of the requested s ta te .

Further, In this connection, the resolutions adopted by Section IV of the Tenth 

International Congress of Penal Law In Rome In 1969, have given the desirable 

lead. Therein, It  has been recommended that the requested state has to put aside

this condition, If  special circumstances of the demanding state ask for punishment

(1)
and If  the.;publlc order Qf the requested state does not prohibit an extradition. 

Besides that, It  has been recommended that the requested state shall examine, 

only In abstracto, whether or not the acts of the fugitive are offences according 

to its law . That Is to say, that the principle of double crim inality  is satisfied 

I f  the law of the requested state holds punishable the acts of the kind the fugitive  

has committed, but It Is not necessary that these acts and their circumstances are 

such that a punishment must be g iven. However, according to these recommend

ations, extradition can be refused I f  It Is manifest that the request Is In the nature

(2)
of an excuse or justification. Furthermore, the requested state w ill not be

bound to respect the principle of double crim inality  If  the fugitive consents to be

(3)
handed over to the demanding state.

(1) Resolutions, IV  a 1 .a , 41 R . I .D .P . ,  1970, p .13 .

(2) Resolutions IV  a 1 .4 , Ib id , p .1 3 .

(3) Said Resolutions, IX , p . 14 .
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CHAPTER IV  

RESTRICTIONS O N  EXTRADITIO N

1 . Exclusion of Extradition by the Nature of the O ffence

Extradition is denied by reason of the existence of certain specific exceptions which 

arise out o f a treaty, national statutes or customary practice. This section w ill 

deal with the grounds relating to the offence charged which, when they exist, re

sult in denial of an extradition request which has otherwise met a ll substantive and 

formal requirements. These crimes are:

A .  Political

B. M ilita ry

C . Fiscal

D . Religious

A: Political Crimes

(I) A  Brief Survey of the Political O ffence Exception in Comparative Legislation

The concept of a p o litica l offence, as a formal lim itation on the practice of extradi

tion, Is of re la tive ly  recent o rig in . H istorically speaking, the few extradition 

treaties entered into prior to the 19th Century were concluded exclusively or primarily 

with a view to the delivery of p o litica l enemies,^  ̂ Qnd also for the return of desert

ing troops rather than common crim inals. It was only In the early part of the

(1) See Beauchet, Tralte de I'extrad ition , 1899, p p .180-183; D eere, Political 
Offences in the Law and Practice of Extradition, 27 A . J . I . L . ,  1933, pp. 
2 4 7 -2 4 9 .



19th C e n tu ry /  ̂ with the rise of constitutionalism and democratic governments, 

that opinions changed; persons being proceeded against for political crimes were 

liberals fighting the backward political system of their country and who had fled  

to countries with a more liberal regime. To surrender political rebels who re

volted against despotism and absolutism had been looked upon with a particularly  

marked antipathy, thus the granting of asylum to those who failed ?n the attempt 

of throwing off the shackles of repression came to be generally regarded as a duty 

of the countries in which they had sought refuge. In this respect, the Egyptian 

Judge, Abdel Hamid Badawi, who occupied a unique position on the International 

Court of Justice, in his differentiation between the earlier and later conceptions 

of asylum stated, in concise and striking terms that,

In those days extradition was refused in cases of po litica l 
offences, being contrary to a feeling of dynastic solidarity 
which they enjoyed in former times. In fact, democracy 
necessarily supposes struggle for power and changes of 
government. In such a struggle and changes, errors may 
be committed but they are to be considered as the price 
that must be paid for the advantages of democracy. (2)

Therefore, it has become the general practice of the states to decline extradition  

of such p o litica l offenders whose actions are motivated by po litica l ideologies.

The application of this practice has raised very delicate problems due to the 

difficulties in determining what acts constitute a po litica l o ffence. Nevertheless,

(1) If the distinction o f having in itia ted  the concept of non-extradition of p o liti
cal offenders must be awarded to any country, it must be to Belgium which in 
cluded this exception in its Extradition Law of 1 October, 1833. The idea 
gained wide currency following the French Revolution, B illo t, Traite de 
1‘extradition, o p .c it . ,  p p .109, 158; see also historical discussion in Re Fabijan, 
A . D . ,  1933-1934 (German Supreme Court, 1933), p p .3 6 0 -3 6 4 .

(2) Jasper Y .  Brinton, in his artic le  "In Memoriam: Abdel Hamid Badawi", 21 
R .E .D . I . ,  1965, p .3 .



0 )
no precise definition has been given, as a ru le , in extradition treaties, national

constitutions and laws of the term "po litica l offences" or "offences of a po litica l 

(2)
nature". ' G en era lly  speaking, the term has received a broad interpretation  

by courts and text-w riters . The general classification of po litica l offences dis

tinguishes three categories of political offences: First, the purely political offences,

that is, offences directed against Hie p o litica l organisation or government of a state,

(4)

(3)
containing no element of a common crime whatsoever. They are po litica l

simply because they injure no private right but only the public rights of the state. 

In such cases, the perpetrator of the alleged offence acts merely as an instrument 

or an agent of a p o litica l movement or party, and he bears no personal spite or

(5)malice against any ind iv idual. Second, re lative po litica l offences, or

"ddlit complexes". The prevailing characteristic of this category is the exist

ence of a common crime connected with a p o litica l ac t, that is made a special

(6)
crime by some states. Sometimes, even an ordinary offence assumes the

(1) In view of the complexity and variety of the circumstances in which the p o liti
cal offences can be committed, no attempt could be made to give a precise d e fi
nition o f these offences, see Oppenheim, International Law, o p .c i t . , p .707 .

(2) A  notable exception being Section 3 of the German Extradition Act of 23 
December, 1929, which defines po litica l offences as "punishable attacks d irect
ed immediately against the existence of the security of the state, against the 
head or a member as such of the government of the state, against a constitutional 
body, against the rights and duties of citizens in the course of elections and p le 
biscites, or against good relations with foreign countries", Harvard Research, 
Extradition, o p .c i t . ,  p .385.

(3) Deere, supra, p p .2 4 7 -2 7 0 .

(4) In re G iovanni G a tt i ,  decided by the Court of Appeal, G renoble, France, 
"Chambres desMises en Accusation", 13 January, 1947, A . D . , 1947, Case 
N o .70, p .145 .

(5) In re Castioni, (1891), 1 Q .B . ,  149; Cobbett, Cases and Opinions on In ter- 
national Law, 3rd e d .,  V o l . l ,  Peace, 1909, p p .2 3 8 -2 3 9 .

(6) See e .g .  Ita lian  Penal Code, 1930, Attento contre il Presidente della  repub 
b lic a . A r t .276 .
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character of a po litica l offence, when the aim of the author Ts to injure the po li

tica l regime, e .g .  the hijacking of a privately-owned aircraft for political pur

poses, or the assassination of a public o ffic ia l in the course of a political re

vo lt. Third, connected offences, "ddlits connexes" which Is, in Itself not 

an act directed against the political order but which Is closely connected with  

another act which Is so d irected. In other words, It is a crime that has been 

perpetrated Tn order to prepare or fac ilita te  an "absolute" or "complex" p o liti

cal crim e, or in order to protect its perpetrators, e .g .  fraudulently obtaining 

paper In order to print subversive literature. Therefore, the degree of con

nection required for the entire act to be regarded as p o litica l, and thus un- 

extraditable, depends entirely upon the principles of law of each Individual 

country. Most states have given preference to a system which leaves It 

to the discretion of the authorities , exercising jurisdiction In the matter of 

extradition, to determine, In each individual case, whether a criminal offence 

shall partake of the privilege which a ll legal systems, In varying degrees, but 

without exception, confer upon persons whose extradition Ts sought for offences 

which cannot be fitted Into the category of common crimes. Most systems of 

law provide little  guidance in the m atter. Thus, In British and American 

jurisprudence, two conditions must exist to convert an otherwise criminal act 

into an offence of a po litica l character.

F irst,there must be a po litica l revolt or disturbance, and second, the act for 

which extradition is requested must be incidental, or form part of the p o litica l
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disturbance. This "political incidence test" has been broadened to include, as

a po litica l offence, any act connected, no matter how tenuously, to po litica l tur

m oil. However, It is fe lt that such a test is too broad, since it may be satisfied by

(2)
any terrorist, assassin or guerilla whose criminal acts remotely serve political ends .

This approach has been followed by Latin-Am erlcan Courts, even though their inter

pretation is often more liberal because of Western European influence and indigenous

(3)
traditions towards p o litica l struggles. French Law adopts the same terminology, 

but it makes clear that extradition cannot be granted when the crime or offence has a 

po litica l character, or when It  is (rdsulte) from the circumstances that the extradition  

Is requested for a po litica l end. It also deals more exp lic itly  with offences committed

in the course of insurrection and c iv il war which, with certain exceptions, are always

(4)
regarded as p o litica l offences. However, the Courts have taken a more narrow and

(5)
restrictive v iew . The leading case is In re G iovanni GattT, wherin the extradition

(1) G reat Britain Extradition A c t, 1870, 33 and 34 V ie t c .5 2 , S ec .3 , refers to "of
fences of a p o litica l character", without attempting any precise defin ition; in the 
English practice, see Re Castioni, ib id , p . 151; In re MeunTer, 2 Q .B . ,  1 8 9 4 ,p .415; 
R. v . Governor of Brlxton Prison ex parte Kolezynski, 1 Q .B . ,  1 955, p .540; Schtraks 
v . The Government of Israel, 3 A ll E .R . , 1962, pp. 529-538; see also Bassiouni, 
"International Extradition in the American Practice and World Public O rder", 36 Tenn. 
Law Rev, 1 , 1968, p . 17; In re Ezeta, 62 F N .D .C a l .  1894, p p .972-978 cihed In 
Shearer, o p .c it . , p. 179; In re G o n za lez , 217 F .S u p p ., 1963, p .7 l7 .

(2) See the cases of Ornelas v . RuTz and the Artukovic cases discussed in Bassiouni, 
International Extradition and World Public Order, o p .c it . ,  p p .391, 395 , 396.

(3) In the matter of Extradition of Hector Jose Campora and others from C h ile , see 58 
A . J . I . L . ,  1957, p p .690, 694, 695; see also G arcla-M ora, "The present Status of 
political offences in the law of Extradition and Asylum", 14 University o f Pittsburgh 
Law Review, 1953, p p .371-396  at 378 .

(4) France, Extradition Law of 10 M arch, 1927, A r t .5 , para .2 , Harvard Research, 
Extradition, supra, p p .380, 381 .

(5) In re G iovanni G a t t i ,  supra, pp. 145 -146 .



request by the Republic of San Marino was for an attempted homicide by a member 

of a Communist c e ll. The Court of Appeal of G renoble, In 1947, granted extra

dition and held that:

po litica l offences . . .  are directed against the constitution 
of the Government and against sovereignty . . .  and disturb 
the distribution of powers . . .  such an offence affects the 
politica l organisation of the state . . .  The offence does 
not derive its political character from the motive of the 
offender, but from the nature of the right it injures. (1)

O n the other hand, the Swiss Courts apply the concept of relative political offence 

In a more restrictive way by adopting a theory of predominance (the political moti

vation test) whereby three conditions must exist for a common crime to be regarded

(2)
as a po litica l offence:

1 . That the offence was committed for the purpose of helping or insuring 

the success of a purely po litica l purpose;

2 . That there is a d irect connection between the crime committed and 

the purpose pursued by a party to modify the p o litic a l, or the social 

organisation of the state; and

3 . That the p o litica l element must predominate over the common crim e.

On the basis of this theory, it has been maintained that cases involving acts of 

atroc ity , out of proportion to the end sought, w ill be considered as common crimes

(1) This theory is called  the Injured Rights Theory, see Bassiouni, International 
Extradition and World Public O rder, supra, pp. 4 0 1 -4 0 2 .

(2) In the case of V .P .  W assilief, see U .S . Foreign Relations, 1909, p p .520-521; 
also Deere, supra, p .258; frTre Pavan, 1928, A . D . ,  1927-1928, Case N o .239, 
p .347; In re O ckert, 1933, A . D . ,  1933-1934, Case N o .157, p .369; Ktlr Case, 
34 IntM L .R .,  1961, p .143 .



and thus extraditable.

The Belgian Law recognises the so-called “fa it connexe a un crime ou delit p o li

tique", while Ita ly requires the magistrate to determine whether the common crime 

was motived In w hole, or In part, by po litica l m o tiv e s .^  A ll these expositions 

clearly  demonstrate that there Is no single criterion to determine the nature and the 

scope of a re lative p o litica l offence although, a ll systems would seem to be agreed, 

how ever, that common crTmes do not qualify as po litica l offences (or offences of 

a p o litica l character) by reason only of the fact that the underlying motive Is 

p o litic a l. It Is a jud ic ia l question which depends essentially on the facts and 

circumstances of every case.

(II)  Political Offences In Law and Practice In Egypt and O ther Arab States 

The Constitutional Context

The Egyptian practice, since 1923, regarding po litica l offences has been assimi

lated, in default of treaty obligations, to the application of the constitutional 

guarantee that p o litica l offenders shall enjoy the right of asylum. This approach, 

for the exclusion of po litica l crimes In mandatory form from the category of extra

ditable offences, has been adhered to In a ll Constitutions issued In Egypt from 1923

(3)onwards. Similar provision can be traced, as w e ll, In the Constitutions of

most of the other Arab States that the p o litica lly  persecuted shall enjoy the right

(1) G arc la -M ora , supra, p .3 79 .

(2) Ita ly , Penal Code of 1930, A rt. 8 , para. 3; see also In re Pave lie and 
Kwatem lk, cited In Bassiouni, supra, p p .408-409 ; Germany also has fo llo w - 
ed closely the jurisprudence of Sw itzerland.

(3) Egypt, see the following Constitutions of 1930, A rt. 140; the Constitutional 
Proclamation of 1953, A r t .5; of 1956, A r t .40; of 1958, A r t .9 cited In 
M . K h a lil, V o l . l ,  o p .c it . ,  pp. 489 , 496 , 504 , 611 .
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of asylum.

A rtic le  53 of the Arab Republic of Egypt Constitution of 1971, currently in force, 

provides, that "The state affords the right of p o litica l asylum to every alien who

has been persecuted for defending the interests of people, human rights, peace or

(2)
justice. The extradition of po litica l refugees is prohibited."

From the examination of this provision, a conclusion may be formulated, in terms 

of principles, to serve as a guideline for future extradition law and practice, and 

should not be considered as exhaustive but only exploratory. Therefore, the 

right of asylum under this Constitution is confined not only to purely po litica l 

offences, which consist of direct attacks against the existence of a state, but 

also extended to those accused of acts described in the text of A rtic le  53 which 

seeks to solve the problem of defin ing, at least partia lly , po litica l offences in 

positive terms. S im ilarly , the Constitutions of A lg eria , Syria and Jordan pro-

(3)vide for the right of asylum to a ll who fight for liberty, or on account of their

(4)
p o litica l principles. The definitions, such as can be found, are, in most

(1) See Constitutions of Iraq, 19 A p ril, 1964, as amended on 18 September, 1965, 
A r t .26; Kuwait of 11 November, 1962, A r t .46; Libya of 7 O ctober, 1951, 
with amendments up to 1963, A rt. 189; Tunisia of 1 June, 1959, A rt. 17; Yemen 
of 1962, A r t .3 0 , see Peaslee, Constitutions of Nations, Rev. Third E d ., 1965.

(2) The Constitution of the A .R .E . of 1971, M inistry of Culture and Information, 
State Information Service, 11 September, 1971, Cairo, Egypt.

(3) See Constitutions of A lg eria , 10 September, 1963, A r t .21; Syria, 23 A p ril, 
1964, A r t .15; Jordan, 1 January, 1952, with amendments up to i9 6 0 , A r t .21; 
Peaslee, ib id .

(4) See Constitutions of Syria and Jordan, ib id .



Instances, in negative form and endeavour to deal with the problem by exclusion 

from, rather than by inclusion In the category of acts constituting po litical 

offences. For Instance, such an attitude Is to be found in the Extradition Laws 

of both Morocco and A lg eria , whereby It  Is made clear that there can be no ex tra - 

dl tlon for acts committed In the course of a revolution or a c iv il war, though they 

may have the characteristics of common crimes, unless they are prohibited by the 

laws of war, and then only when the c iv il war has e n d e d / ^

Hence, I f  fundamental human rights are seriously violated by an Institutional 

entity or person, or persons wielding the authority of the state and acting on Its 

behalf w ithout lawful means of redress or remedy being made ava ilab le , the responsi

b ility  o f the Ind iv idual, whose conduct was necessitated by the original trans

gression by reason of his need to redress a continuing wrong, is justified, or 

mitigated under A rtic le  53 of the Constitution of 1971, and therefore, warrants

a denial of ex trad itio n . This right of ideological self-preservation or p o lltl—

(2)
cal self-defence Is predicated on three categories o f factors:

First, factors bearing upon the nature of the "rights" involved which were orig i

na lly  violated and gave rise to the right to defend them, such as the extent to 

which those "rights" are Indispensible, or necessary to the survival or basic 

values o f people; the historical and traditional existence of those rights; the 

potential or foreseeable voluntary termination of the transgression by the violating

(1) Morocco, Extradition Law of 1958, A r t .5 , p a ra .2; A lg e ria , Extradition Law
of 1966, A r t .698 , para .2; see also Harvard Research, Extradition, supra, p .113.

(2) Bassiouni, supra, p p .4 1 3 -4 1 6 .
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body or person and the existence, or reasonable a v a ila b ility , of a local or inter

national remedy or legal method of redress of such wrongs.

Second, factors bearing upon the conduct of the state which were seriously v io la 

tive of these "fundamental rights", such as: the nature of the transgression; the 

quantitative and qualitative evaluation of the violations; the means used to 

accomplish It; the duration of the vio lation; and the frequency of their recurr

ence. The factors of these two categories can be ascertained objectively by the 

executive authority In the exercise of Its discretionary power to grant or deny 

extrad ition .

Third, assuming the existence and v a lid ity  of the conditions of the factors in the 

first and second categories, factors bearing upon the conduct of the Individual 

who violated the positive law of the state In defence of these "fundamental human 

rights". These Include: exhaustion of a ll availab le  remedies; local and Inter

national saving risks of repression; the exp lic it or Im plicit common understanding 

In the ordinary reasonable man (for the state In question) that no redress was a v a il

able In the reasonable foreseeable future, and whether the means used were lim ited  

to achieve these purposes and there was no violation committed which was not 

necessitated by the attainm ent of such goals through the least harmful manner.

To promulgate an objective standard of evaluating the nature of the offender's 

conduct would elim inate opportunities of conflicts. It should also be noted 

that violations of minimum standard human rights cannot be construed, as of ye t, 

as International c r i m e s . M o r e o v e r ,  once It has been established that the

(1) See Bassiouni, "The Human Rights Program: The Veneer of C ivilisation  
Thickens", 21 De Paul Law R e v ., 1971, p .271 .
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offender has been requested for any offence for defending peace or justice, the 

duty of the Egyptian Authorities not to extradite arises. The obvious purpose 

of this Is to advance the claims of humanity and also the policy of the law to 

regard those po litica l offenders as less dangerous to the security of the asylum 

state than ordinary criminals. In a ll cases, It Is clear that these acts are con

sidered po litica l offences for at least four compelling reasons:

1 . They lack the essential elements of ordinary crime, for Instance, malice In

the technical criminal law sense of this term . It Is generally believed  

that persons guilty of these offences do not act with mala Intetlo , since 

they do not Intend to violate the national law , at least, from the stand

point of the asylum state.

2 . The commission of these acts Is not In Itse lf, an action which can justifi

ab ly  be suppressed, as the motivation of the offender Is to rid his people 

of an Intolerable oppression or, a t any rate , to change a given po litica l 

situation which he honestly regards as unjust and arbitrary for the mainten

ance of peace and justice. Such acts are regarded by Egypt, as an 

asylum state, as legitimate opposition to a totalitarian regime which can

not be reprimanded and also as an exercise of constitutional liberty.

Further, It may be suggested that a person committing these acts may do so 

because of his po litica l convictions and not because of more personal con

siderations. This Is particu larly  true In societies where no legal methods 

are availab le to the individual to protect himself against aggressions from 

his own government.

3 .  These acts are directed against the po litica l and social organisation of the 

state, without In any way affecting the private rights of Individuals, even if ,
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in their commission, public officials and private individuals may become 

incidentally  involved.

4 .  If  the perpetrator of these acts is surrendered, there is the fear that the 

rulers of the requesting state, who have been attacked by the offender, 

may use the crim inal proceedings as a pretext for vengeance and for sub

jecting the accused to unjust and illeg a l actions. The surrender of those 

offenders could also compel Egypt, as a requested state, to hand over a 

person whose sole crime has been an attempt to introduce into the request

ing state a p o litica l system already adopted in its institution.

Viewed from this perspective, there can be no question that, in accordance with  

A rtic le  53 of the Constitution of 1971, war crimes and crimes against peace and 

humanity fa ll outside the category of po litica l offences, and it would be highly 

misleading and inaccurate to treat them as such. These crimes have been rightly  

designated as crimes against International L a w /  ̂ which, it has been suggested in 

recent International practice, are prim arily infractions of the ordinary penal law 

and, therefore, should give rise to the extradition of the o ffen d ers .®

Although this view was supported by the Resolution of the G eneral Assembly of

(1) H . Lauterpacht, "The Law of Nations and Punishment of W ar Crimes", 21 
B . Y . I . L . , 1944, p .58 .

(2) G arc ia-M ora , "Grimes against Humanity and the Principle of Non-Extradition  
of Political Offenders", 62 M .L .R . ,  p p .927-960; see also Moscow D ec la ra 
tion of 30 O ctober, 1943, p ara .4 , 38 A . J . I . L . ,  supp., 1944, p .5; Charter
of the International M ilita ry  Tribunal at Nuremberg, A r t .6 , 39 A . J . I . L . ,  supp., 
1945, p .258; London Agreement concerning the prosecution and punishment of 
war criminals in the European Axis of 8 August, 1945; Treaties of peace with  
Bulgaria, A r t .5 , 41 U .N .T .S . ,  p .21; Finland, A r t .9 , 48 U .N .T .S . ,  p .203; 
Hungary, A r t .6 , 41 U .N .T .S . ,  p .135; Ita ly , A r t .4 5 , 49 U .N .T .S . , p .3; 
Rumania, A r t .6 , 42 U .N .T ,S . ,  p .3 .



the United Nations o f 13 February, 1946,^  ̂ recommending the surrender of war

criminals to the countries in which their abominable deeds were committed, in

order that they may be judged and punished according to the laws of those 

(2)
countries, Egypt a t that time was not legally  compelled to grant the extradi

tion of the perpetrators of these crimes due to the absence of a treaty provision,
%

as w e ll as a constitutional obligation to this e ffe c t. In this respect, a statement 

by the Conseil d*Etat on the exclusion of po litica l offences from extradition was 

concluded in the Finding N o .64 of 2 November, 1946, in which it was stated 

that the character of a po litica l crime should be judged according to the circum

stances under which it occurred. It added that:

. . .  it is d ifficu lt to define inclusively political offences.
Extradition treaties and most systems of municipal law do 
not usually contain a definition o f these crimes. The 
d ifficu lty  o f determining a po litica l crime is no less re
flected in the writings of text-book writers among whom 
there is much controversy. Some writers consider a crime 
"po litica l"  i f  committed from a po litica l motive whereas 
others ca ll "po litica l" any crime committed for a po litica l 
purpose; others recognise the crime only as "p o litica l" if  
committed both from a po litica l motive and at the same 
time for a p o litica l purpose, and lastly there are those 
who confine "p o litica l crime" to certain offences against 
the state only such as high treason. . . .  It is agreed 
that the requested state alone decideswhether or not the 
act serving as the basis of the extradition claim is of a 
p o litica l character. A ccordingly, in respect of accusa
tions directed against the claimed persons, it is clear

(1) Resolutions adopted by the G eneral Assembly during the First Part of its First 
Session, 1946, p p .9 -10 ; see also the Resolution of 15 December, 1946, Second 
Part, p .120; the Resolution of 31 O ctober, 1947, Second Part, p .1 0 2 .

(2) Sloane, "The Binding Force of a Recommendation of the G eneral Assembly of 
the United Nations", 2 5 B . Y . I . L . ,  1948, p p .1-33; Johnson, "The Effects 
of Resolutions of the G eneral Assembly of the United Nations", 32 B .Y . I . L . ,  
1955-1956, pp.9 7 -1 2 2 .



that the acts charged are m ilitary collaboration with the enemy 
during the w ar, high treason, leadership of national movements 
to the prejudice of the State resulting in acts of revenge such 
as unlawful trials, plundering and destruction of property.
These acts are closely connected and a part which cannot be 
separated from the m ilitary and p o litica l circumstances per
taining in Yugoslavia during the German occupation in World 
War I I ,  and also during the liberation of occupation, where 
the d ifferent sides in power in this state were in conflict with 
each other. Therefore, these crimes are considered purely 
p o litic a l, and their perpetrators should not be extradited 
according to the principles of International law as w ell as 
the Egyptian Constitution of 1923 which provided in Artie l&
151 the rule of the non-extradition of po litica l offenders. ' '

For the same reason, the Conseil d*Etat in Egypt held in its Finding N o .56 of H  

June, 1947, that,

since Egypt was not a party to the Agreement for the prose
cution and punishment of the M ajor W ar Crimes of the Euro
pean Axis of 8 August, 1945; they need not feel affected  
either by this agreement, or by the resolution of the General 
Assembly of 13 February, 1946, which created an obligation  
for the surrender of war crim inals. Such an obligation should 
be submitted to the Parliament for acceptance to enable the 
Egyptian Government to carry it out, especially when the 
matter concerns crimes of special nature abrogated from the 
category of po litica l offences to be extradited as an except
ion to the rules o f International Law. (2)

The greatest obstacle to the extradition of those criminals lies in the nature of the 

charges made against them and in the legal concept on which these charges are 

based. As a guiding princip le, in terms of the traditional law , a purely political 

offence is an act directed against the state which has no element whatsoever of an

(1) Conseil d*Etat , Series of the First Three Years,Ffndirig "Fatw a", N o .64 of 
2 November, 1946, pp .4 6 1 -4 6 2 .

(2) Conseil d 'E tat, Series of the First Three Years,Finding • "Fatwa " N o .56 of 
11 June, 1947, p p .4 6 4 -4 6 5 .



ordinary crime, such as treason, sedition and espionage. From this perspect

ive , there can be no question that crimes against peace and humanity fa ll out

side this description.

The attitude, adopted by the Conseil d'Etat of Egypt, for the non-extradition of

the perpetrators of war crimes and crimes against peace and humanity on the basis

of po litica l grounds, is considered, from our point of view , a serious breach of

the international obligation of every state not to give asylum to those guilty of

(2)
committing such offences. It is in the interest of a ll nations that such crim i

nals should not escape legitimate prosecution for the commission of acts, which 

have been seen to shock the conscience of mankind merely, because they may 

be incidentally  motivated by a remote national ob jective. There cannot be 

the slightest doubt that mass k illin g , deportation of the c ivilian  population or 

their prosecution on p o litic a l, racial or religious grounds, or the murder or T11— 

treatment of prisoners of war, or o f hostages, or the plunder of private or public 

property, wanton destruction of towns or villages or devastation without justifi

cation, are motivated by revenge and hate which are usually the motivations of

(3)
ordinary crimes and not the expression of any po litica l conviction. Such

(1) G a rc ia -M o ra f "Treason, Sedition and Espionage as Political Offences under 
the Law of Extradition", University of Pittsburgh Law Review, 1964, p p .6 5 -9 7 .

(2) See Resolutions o f Section IV  of the Xth International Congress of Penal Law,
1969, V  a 1 .2 , that exclude from the sphere o f political offences, war crimes, 
crimes against humanity, and the serious offences in the sense of the Geneva  
Agreements, 41 R . I .D .P . ,  1970, p .13 .

(3) For a discussion of these crimes, see Brand, "The W ar Crimes, Trials and the 
Laws of W ar", 2 6 B . Y . I . L . ,  1949, p p .414-427 ; Cowles, "Trials of W ar 
Criminals (N o n -N u m b erg ), 42 A . J . I . L . ,  1948, p p .299—319; Newman,
"N eutral States and the Extradition of W ar Crim inals", 45 A . J . I . L . ,  1951, p.49 5 .
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offences have been directed against private persons whereby the absence of any 

politica l motivation is strikingly obvious. It is precisely for this reason that the 

authors of these acts have been universally condemned as criminals and not desig

nated as po litica l o ffenders /  ̂ On this basis, extradition should have been 

applied by Egypt against such criminals, and if  no extradition treaty was in exist

ence, then international comity, or any other special agreement, whether under 

the resolutions of the G eneral Assembly or otherwise, should have regulated the 

situation.

The only international instrument regarding war crimes,which imposed any particular

obligation on Egypt w ith respect to extradition, was the Genocide Convention of 

(2)
1948, which prohibited the parties thereto from qualifying genocide and related

crimes as po litica l offences, and urged states to grant extradition "in accordance

w ith their laws and treaties in fo rce". To this extent, this category of crimes

(3)
against humanity has become an ordinary crime by the consensus o f mankind.

Egypt became a party to this Convention, ratifying it on 8 February, 1 9 5 2 .^

The perpetrators of such offences w ill not be given asylum in the territory of 

the A .R .E . according to the Convention's bearing on the subject. This is

(1) G arc ia-M ora , "Crimes Against Humanity and the Principle of Non-Extradi
tion of Political Offenders", supra, p p .927 -960 .

(2) 78 U .N .T .S . ,  p .277,. A r t .7 . .

(3) See Lemkin, "Genocide as a Crime under International L aw ", 41 A . J . I . L . ,  
1947, p .145; Drost, The Crime of State: Genocide, 1951, pp. 185-1 $ 0 .

(4) The Arab States party to the G enocide Convention of 9 December, 1948, are 
Iraq, Jordan, Lebanon, Morocco, Saudi A rabia, Syria and Tunisia. G reat 
Britain withheld ratification of the Genocide Convention until 1966, see state
ment of the Home Secretary, The Times, London, 19 July, 1962, p . 14; see 
also Genocide A c t, 1969, C 12, S .2 (1 ).



clearly  a mandatory provision and no exception can be engrafted into its terms. 

Thus, the A .R .E . Constitution of 1971 goes a long way towards guaranteeing the 

individual bona fide asylum-seeker a right to be granted refuge, but unfortunately, 

the N ational Assembly in Egypt has not passed any law implementing the conditions 

for the enjoyment of asylum. The following is offered as a catalogue of recog

nized international crimes, which should, therefore, constitute an exclusion from 

the po litica l offence exception. These crimes a re :-

1 . Aggression, as defined by the United Nations C h a rte r / ^

2 . Crimes against Humanity, as defined in the formulation of the Nurobferg 

principles, by the U .N .  General Assembly and the Genocide Convention.

3 .  W ar crimes, as defined by the 1912 Hague Conventions, and the 1949 

Geneva Conventions, and other rules of conduct Tn war and restrictions

f (2) in w arfare.

(3)
4 .  P iracy.

(4)
5 . H ijack ing .

(5)
6 . Slavery, white slavery, and other forms of traffic  in women and children.

7 .  C ounterfe iting .

(1) See Bassiouni, “Aggression, The Crime Against Peace", 1 Bassiouni and Nanda, 
A Treatise in International Crim inal Law, 1973, p p .159 et suivi.

(2) See G reen , "P o litica l Offences, W ar Crimes and Extradition", 11 I . C .L .Q .  , 
1962, p.3 29 .

(3) Sunderberg, "Piracy and Terrorism", 1 Bassiouni and Nanda, supra, Part IV , 
p .455 et suivi.

(4) See the 1963 Tokyo Convention, 20 U .S .T . ,  2941; T . I .A .S .  N o .6786, 1969, 
and the 1970 Hague Convention, T . I .A .S .  7192; see also Evans, "H ijack ing: 
Its Causes and C ure", 49 A . J . I . L . ,  1969, p .695 .

(5) Nanda and Bassiouni, "Slavery and Slave Trade: Steps towards its Eradication", 
12 Santa Clara L . R ev., 1972, p .4 23 .
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(1)
8 .  Kidnapping of Internationally protected persons.

(2)
9 .  International tra ffic  In narcotics.

(3)
10 . Racial D iscrim ination.

Political Offences in the Criminal Laws of Egypt and Other Arab States

On the municipal leve l, Egypt, In default of treaty obligations, has adhered to the 

principle of the traditional law of extradition for the exclusion of political crimes 

from the category of extraditable offences. In a mandatory form, the M inistry of 

Justice's Instructions provides, in A rtic le  2 , paragraph 4 , of the Criminal C ircular 

N o .8 of 2 M arch, 1901, that: "Extradition Is not granted when it concerns p o lit i

cal crimes or delinquencies". No definition Is offered Tn this Instrument In deter

mining what acts constitute po litica l offences. Further, from the point of view of 

the arrangement of the Egyptian Penal Code of 1937, the distinction Is between of

fences against the state "Contre la chose publlque" and offences against individuals 

"contre les particu llers". This distinction turns upon the circumstance that offences 

of the first category are directed immediately against state Interests whether we con

ceive the state as governor, administrator of public affairs, owner of public property, 

or guardian of the general rights of citizens, w hile offences of the second cate

gory primarily injure private persons only, though, like a ll offences against the 

penal law , they are hurtful to society ind irectly . The Egyptian

(1) G eneral Assembly Resolution ^ 3 ^ 6 6  (X X V III)  5 February, 1974.

(2) Bassiouni, "The International Narcotics Control Scheme -  A  Proposal", 46 
S t. John's Law Review, 1972, p .2 18 .

(3) International Convention on the Elimination of a ll Forms of Racial Discrim i
nation, 21 December, 1965, U .N .D o c . ^ /C o n f. 3214 at 2 3 .
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Code deals In separate parts with these two classes of offences.

Offences "contre la chose publique" are not necessarily p o litica l. The former

term is wider than the latter, and includes a ll  offences directed against the state,

its existence, property and credit, and the public peace, which it maintains,

(Articles 77 -102 ); w h ile  political offences strictly include only those d irectly

(1)
against po litica l conditions.

However, these crimes roughly speaking, deal with political offences as no d e fi

nition is offered in the Penal Code of 1937 for these offences. The subject is 

one of much importance nowadays, owing to the disinclination on the part of most 

states to extradite p o litica l offenders. Therefore, as far as extradition is concern

ed, a distinction should be made whether Egypt is a requesting or a requested state.

(1) Egypt as a Requesting State

Although it does not seem to be a generally recognised rule of international law 

precluding states from requesting the extradition of po litica l offenders, reference 

may be made to a d ifferent approach, incorporated in the G eneral Parquet's 

Instructions, that was circulated to a ll the Public Prosecution Offices according 

to its national practice. In this context, A rtic le  677 provides that,

nationals of the Egyptian Government may be arrested if  they escape abroad, 

provided that the crims which they have been accused of are ordinary offences, 

other than po litica l crimes. This provision, which is related to Egyptian

(1) Goadby, Commentary on Egyptian Criminal Law, V o l. 1 , o p .c i t . ,  p p .3 5 -3 7 .



nationals, can be interpreted to extend its application to include the fugitive  

aliens. However, no state openly requests the extradition of a political 

offender, and what happens usually is that the requisition for surrender of the 

fugitive only mentions that he has committed a common offence punishable under 

its law . For instance, crimes under the defin ition of Chapter 1 of Volume 2 of 

the Penal Code of 1937 against the external security of the State, as w ell as 

those of Chapter 2 , Volume I I ,  of the prejudice of the internal safety ^  of 

the A .R .E . , which may be regarded as a po liti cal crime by the requested state, 

are considered common crimes from the Egyptian Legislation’ s point of view  

in case Egypt is a requesting state, as they affect the state in its sensitive and 

vulnerable part, namely its peace and security. Such an attitude, which ex

cludes attacks against the external security of the state from the category of

(2)
politica l offences, has been adopted in the modem legislation.

Rarely has a p o litica l crime been of a purely po litica l nature. In most cases,

it is a combined one, such as the murder of the head of a state, or some other 

politica l person for a p o litica l purpose. This is a political crime, but Tt is an 

ordinary murder a t the same tim e. N a tu ra lly , a state is anxious to obtain the 

extradition of persons who have committed such offences. Therefore, in the 

case of Wasfy El T a l, the Prime M inister of Jordan, who was assassinated in Egypt in

(1) It is overwhelmingly agreed between text writers that crimes to the prejudice 
of the internal safety of a state are considered political whether by consider
ing the motive behind its commission or the nature of the injured right; G in d y  
Abd el M a lek , Crim inal Encyclopedia, 1931, Part 3 , p .50 .

(2) France, Penal Code, A r t .84, para .4 , added by the Law of 29 Ju ly , 1939, 
Germany, Law of 1 M arch, 1933; Ita ly , Decree of 28 September, 1934; see 
in the same sense, Donndieu de Vabres, La politique crim inelle des Etats 
autoritaires, 1938, N o .209, 210 .
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November, 1971, by a Jordanian national w ho^m ved in Egypt on 22 November, 

1971, holding a Sudanese passport in the name of Hassan Taha El A g ib , and es

caped on 28 November, 1971, a warrant of arrest was issued against him and 

extradition was requested from Lebanon where he took refuge, on the plea that 

the crime was an ordinary and non-po litica l offence. The requested state, 

after examining the circumstances surrounding the commission of the crime, 

the motive and the purpose of it ,  refused extradition on the plea that A rtic le  196 

of its Penal Code of 194^/ provides that extradition should not be granted if the 

crime is p o litic a l, or i f  it  appears that the motive behind the commission is p o li

t ic a l.

(2) Egypt as a Requested State

From the above-m entioned, it has been noted that none of the provisions incor

porated in the M inistry of Justice's Instructions or the Penal Code of 1937, pur

ported to define the ad jective  "p o litic a l” . The position is similar in most of the 

systems of the municipal law of the Arab S ta te s .^  A  notable exception being 

A rtic le  9, paragraph 5 , of the Libyan Penal Code of 1953, which defines p o liti

cal offences as . any offence which injures any po litica l interest of the state 

or any po litica l right of a subject. A  po litica l offence also includes any offence 

actuated in whole or in part by po litica l motives."

(2)
The idea of po litica l offences has also been defined in the Penal Codes of Syria

(1) See, for example, Jordan, Extradition Law of 1 July, 1927, A r t .6; Iraq, 
Extradition Law of 1923, A r t .2 .

(2) Syria, Penal Code, 1949, A rt. 195, paras. 1 and 2 .



and Lebanon for premeditated crimes acceded to by the perpetrator for a p o li

tica l m otive. It also includes any act to the prejudice of the general and ind i

vidual po litica l rights, unless the offender is motivated by a selfish motive in 

soliciting the commissions. This latter defin ition is adopted in A rtic le  55 , para

graphs 1 and 2 of the new draft of the Unified Egyptian Penal Code, in which it 

is made clear that acts committed by any motive of selfishness and vengeance, 

crimes to the prejudice of the external security of the state, and crimes which

are considered the most dangerous felonies for the morality or the legal point

(2)
of view , are excluded from the category o f p o litica l offences. In the Extra

dition Laws of both Morocco and A lgeria , (which adopt the French approach), 

it  is provided that extradition cannot be granted where the crime or offence 

has a po litica l character or when it is clear (resulte) from the circumstances 

that the extradition is requested for a po litica l end

The problem of finding & satisfactory definition is further complicated by the fact 

that the overwhelming m ajority of the national extradition statutes in the Arab 

countries, like a ll other states, exempt from extradition not only "political 

offences" pure and simple, but also acts connected w ith , or relating to, such

(1) Lebanon, Penal Code, 1943, A r t .196, paras.1 and 2 .

(2) Draft of the Egyptian Unified Penal Code, A r t .55, paras. 1 , 2 , 3 , issued by
the Legal Advisory Bureau of the President in the A .R .E . This draft is pro
posed to supersede the existing Penal Code N o .58 of 1937.

(3) Morocco, Extradition Law of 1958, A r t .5 , para .2; A lg eria , Extradition Law
of 1966, A r t .698 , p ara .(2 ).
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o ffe n c e s .^  The courts in these Arab countries have not offered help or suggest

ions in this respect. The legal experts and text book writers are guided by two 

theories in specifying a po litica l crim e. The subjective theory which considers 

a po litica l crime as one, which is committed with a political motive behind it ,  

or which is committed for a po litica l purpose and with a political motive, thus,

considerably extending the concept of the p o litica l crime and introducing sub- 

(2)
jective elements. The second is the objective theory which considers the

politica l crime as that which threatens internal or external security of the state

(3)
such as high treason, or plotting against the safety of the state. It also

includes any act to the prejudice of the general and individual political rights.

From these two approaches have sprung several hybrids, a ll of which evidence 

the d ifficu lty  states have experienced in attempting to formulate notions of the

character of a p o litica l offence. In Egypt, the Law N o .241 of 1952, the

(4)
Amnesty Decree adopted in A rtic le  1 the principle of sub jectiv ity , but this 

is an individual instance and does not come under the precepts of the general

(1) Syria, Penal Code o f 1949, A r t .196, paras.1 and 2; see also A r t .3 4 , para.
1 ,1 ;  Lebanon, Penal Code of 1943, A rt. 197, paras. 1 , 2; see also A r t .34 , para .1 ,1 ;
Libya, Penal Code, 1953, A r t .9 , p a ra .5, N o .3; Iraq, Extradition Law 
of 1923, A r t .3 ; Jordan, Extradition Law o f 1927, A r t .6 , para.2 , and A rt.
10 , para.2; Morocco, ibid; A lg e ria , ib id .

(2) E .g .  the Algerian Extradition Law, ibid; Syria and Lebanon Penal Codes, ib id ;  
this is also illustrated by the Egyptian Higher Court in some cases, Cour de 
Cassation, Series of Crim inal Judgments, Appeal N o .(50 ), 17 November, 1953; 
p .81; Appeal N o .(6 2 ), 16 Novem ber, 1953, p .77.

(3) E .g . Jordan, Extradition L aw , 1927, A r t .6 , refers to "offences of a po litica l 
character".

(4) Hafez Ghanem, Adviser to the Delegation of the United Arab Republic,'n  his
report to the Asian-African Legal Consultative Committee, 14 R .E .D . I . ,  1958, p .8 7 .



r u le /   ̂ The tendency is to apply the term "po litica l offence" to acts which

are in their nature p o litica l or those which are closely connected with other

acts directed against the po litica l order of the state, if  it is perpetrated with a 

(2)
politica l motive. ' The following cases illustrate this view .

In the case of Tawfic Holo Haider, a Lebanese N ationa l, who was sentenced, in 

absentia, to death for committing offences against life and property during a 

disturbance in Lebanon, the French Legation on 7 November, 1935, requested the 

Egyptian Government to deliver up the fu g itive , who sought refuge in Egypt, to the 

Lebanese authorities. The M inistry of Foreign Affairs, advised by the Head of the

(3)Government's Cases Department, refused extradition and notified the French 

Legation that:

. . .  In cases of connected offences having the character of 
po litica l crimes, the Egyptian Government following what 
is applied by the majority of conventions on extradition 
and especially those concluded by France, w ill not carry 
out a demand for surrender as that requested on 7 November.

The same conclusion was reached when the extradition of Doctor Abd El Rahman

(1) To this e ffec t, see Cour de Cassation, ib id , Appeal N o .319, 25 M ay, 1964, 
p .237; Appeal N o .1405, Series of Legislative Rules, 13 M arch, 1962, p.394; 
Appeal N o . 172, 31 January, 1944, p .601, whereby it was stated that "as a 
general ru le , the motive should be excluded from incrim ination", cited in M .  
Ragheb, Introduction to the Po litica l Crime in Comparative Arab Penal Legis
lation, 1966, p.4 4 .

(2) This is the view also of French Law, see Travers, L'entraide Repressive In te r- 
nationale de la loT Frangaise du IQ  Mars 1927, 1928, p .77; see also Penal Code 
of 1931, A r t .8; Considerations focussing upon the offender's motives are not a l 
ways accepted in a ll criminal justice systems, e .g .  U .S .;  see Bassiouni, o p .c it . ,  
supra, p .384 .

(3) Government Cases Department, Letter N o .19, (1 7 /2 0 /2 7 ) dated 10 November, 
1935, addressed to the M inistry of Foreign A ffa irs .
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Shahbandar, a Syrian N atio n a l, was requested to be delivered up to the Syrian 

authorities. The request was transmitted to the Ministry of Justice's Cases D e

partment, which subsequently advised against extradition for the following reasons:

Although the offence relating to D r . Shahbandar was the 

cutting o ff of hands which is considered an ordinary crime, 
the circumstances under which the offence took place was 
connected with the revolution by the Druze against the 
established government in power at that time in Syria, and 
accordingly, it should be considered a political offence.
As international law excludes po litica l offences from extra
d ition , we find that although the fugitive is a national of 
the requesting state, he should not be surrendered as he is 
considered a po litica l crim inal. (1)

Further, the Egyptian Government has shown its willingness on several occasions 

to accept po litica l refugees in. its territory which has led to conflict with the 

states requesting their extradition . For example, Egypt accepted Amin El 

Hussainey, the M ufti of Palestine; Prince Abd El Karim El Khataby of Morocco; 

Abd El Hamid El Sarag of Syria, and Arab liberals who fled from Tunisia and 

Algeria*. However, considerations focussing upon the offender's motives were 

accepted, sometimes according to the policy embraced by the government in 

charge.

Executive Determination of Political Offences

The treaty stipulations relating to po litica l offences are commonly silent as to 

the organs of the requested state competent to determine whether a fugitive  

protected as a po litica l offender. The typical treaty formula is that "a fugitive

(1) Government Cases Department, Letter N o . 1247 of H  July, 1936, addressed 
to the Ministry of Foreign A ffa irs .
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criminal shall not be surrendered Tf the offence Is of a political character" . The 

Treaty between Iraq and Turkey of 1946 departs from the usual pattern and provides 

In A rtic le  6 that:

. . .  In any event, a requisition for extradition for a p o liti
cal offence cannot be refused unless a decision defining 
the p o litica l nature of the offence has been taken by a 
competent court of the state to which application Is made.

The Belglun/Morocco Treaty of 1959 departs, as w e ll, from the usual pattern Insofar 

as the qualification of b e lie f on substantial grounds for believing that "the offence 

Is of a po litica l character", but reference to the "requested state" should not be 

Interpreted as being limited to the executive organs of that state alone. Under 

the extradition legislation of most states, the fugitive may address the plea that 

he Is a po litica l offender to both jud ic ia l and executive organs, for the executive
r

exercises the fina l act In the extradition process o f ordering the conveyance of the 

fugitive to the requesting state. The practice in the A .R .E . In respect of the 

determination o f whether or not the request for extradition Is based on an act 

which constitutes a po litica l offence Is left exclusively to the competent execu

tiv e  authority, In our case, the M inistry of Foreign A ffairs. The exercise of 

executive discretion In this matter can be supported by several arguments. In 

the first place, the executive may have confidential avenues of Information 

closed to the courts, which may significantly a lte r the appreciation of the nature 

or circumstances of an offence to the fugitive's advantage. Second, even where 

the executive has no avenues of Information of Its own, It may be persuaded to 

act upon Information supplied by the fu g itive , which could not be received as 

admissible evidence by the courts, because of the evidentiary rules of procedures.



Third, where the executive is not persuaded by representations made by the fug i

tive to refuse extradition, It may attach certain conditions to his surrender,

such as security measures and procedural due process as to the consequences of 

0 )his r e t u r n '

The principal objection to the exercise of an executive discretion In favour of the

fugitive Is based on diplomatic expediency. A  decision acceding to the plea

of a fug itive , on the grounds o f the p o litica l nature of the offence or the request,

necessarily Implies an unfavourable comment on the bona fldes of the requesting

government or on the standard of justice prevailing in Its territory. To assign

the determination of such questions w holly  to the judicial organs of government,

over which the executive organs have no direct control, spares a requested state

much embarrassment In Its subsequent diplom atic dealings with the unsuccessful

claimant state. The Courts should be Instructed to refuse extradition only when,

In their judgment, the p o litica l elements In the offence outweigh the elements of

ordinary crime. They would then consider motive and purpose, but only as two

(2)
among the other factors that made up the case.

However, whether the requested state chooses to deal with extradition matters 

entirely a t the executive lev e l, or to assign them, exclusively or partly, to Its 

jud icial organs, has so far not been a matter engaging International concern.

The relationship between executive and judicial competence w ill be discussed 

further In a later chapter.

(1) See for the return of ex-PresIdent Jimenez from the U .S . to V enezuela , Press 
Release By Department of State, 12 August, 1963, 49 Draft of State Bulletin, 
1963 , 364; see also Shearer, o p .c l t . ,  p . 192 .

(2) Lawrence, The Principles of International Law, 7th e d .,  1923, p . 242.
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( i i i ) The Po litica l O ffence Exception In the Arab League Extradition 

Agreement of 1952

There Is no reason why a state should be precluded from surrendering, I f  It so 

chooses, a person sought for a po litica l o ffence. It may w ell be that some 

states, because of close associations or because of the close similarity o f their 

political Institutions, would find the extradition of political offenders d e s ira b le /  ̂

and there seems to be no reason why they should not be allowed to do so, especi

a lly  when their discretion In this respect Is in no way lim ited.

In criticising this v iew , It should be pointed out that political conditions are far

from stable and a sudden change may ca ll the whole matter Into question and

compel the state, which no longer wishes to accept such an arrangement for

extradition, to notify  the others of this fa c t, thus Inevitably disturbing relations 

(2)
between those states.

However, there Is no generally recognised rule of International law holding that 

extradition for p o litica l offences Is never permissible Irrespective of the point 

of view of the requested state. From this perspective, In discussing the Draft 

of the Extradition Agrement w ithin the Arab League, the Iraqi representative

(1) It has been noted that Socialist States, with the exception of Yugoslavia,
a llow  extradition even for po litica l offences. But it must be remembered that 
these states grant asylum to and Insofar exclude the extradition of any person 
persecuted for fighting for democracy, liberation and the peace, see e .g .  
Hungarian Penal Code, 1961, p a ra .8 a . 1 .4 ; Polish Penal Code, 1969, A rt.
11 G ; Marcus/Tallos, 39  R . I . D . P. ,  1968, p .613; see also G o ld , "Non  
Extradition for Political Offences: The Communist Perspective", 11 Harvard 
In tM L .J , 1970, p .191.

(2) See Schultz, "Legal Aspects of Extradition among European States, o p .c it . ,  
p . l  6 .
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suggested, before the Committee In charge, the necessity for extradition for po liti 

cal offences to be obligatory between the contracting states. In defending his 

point of view he stated that:

In accordance with the spirit behind the establishment of the 
League of Arab States, each participant state shall respect 
the existing regime prevailing in the other states of the 
League, and pledge itself not to undertake any action tend
ing to a lte r  that regime. Therefore, the contracting states 
in this Agreement should support and cooperate with each 
other in maintaining and securing their national policy and 
security. There is no doubt that a member state who pro
tects a po litica l criminal accused of committing an offence 
within the jurisdiction of another participant state to the 
prejudice of its policy by granting him the right of asylum 
threatens the independence and sovereignty of that state 
and is d istinctly in conflict w ith  the principles and objects 
of the League. Such a crim inal should be surrendered to 
the state requesting his extradition in order to prosecute 
and/or in flic t penalties on him . By adopting this attitude, 
the concept of consolidation and stronger ties can be real
ised between member states, especially when these extra
ditable crimes are prejudicial to the ideologies of the League.
In support of this v iew , A rtic le  2 of the Covenant of the 
League of Arab States provides that:

The object of the League shall be to strengthen the ties 
between the participant states to coordinate their po litical 
programmes in such a way as to effect real collaboration 
between them, to preserve their independence and sovereignty 
and to consider in general, the affairs and interests of the 
Arab countries. (1)

The Iraqi representative further added that,

If the concept of extradition of po litica l offences is not 
acceptable, these crimes should be defined in such a form 
which avoids any controversy, for example, by defining  
them as those which are committed for a political purpose 
and having a po litica l e ffe c t. (2)

(1) M . K halil, The Arab States and the Arab League, V o l . I I ,  o p .c it . ,  p .57 .

(2) Arab League, General Secretariat, Legal Department, Session N o . 11 .
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A  similar view was embraced at the Colombo Session of the Asian-African Legal 

Consultative Committee, held from 20 January to 4 February, i9 6 0 , by the D e le 

gation of Ceylon, who were of the opinion that, in the matter of extradition , no 

distinction should be made between ordinary crimes and crimes which amount to 

politica l offences or which are of a p o litica l n a tu r e .^  Also, the Delegation  

of Indonesia stated that the Draft of the Convention of Extradition between the 

Asian-African countries should begin in the a rtic le  of political offences with  

the words "unless otherwise provided by a treaty , extradition shall not be granted 

for po litica l offences". Such a view was not approved on both occasions by the 

other participating states.

However, the reason behind the suggestion offered by Iraq in the Arab League 

Agreement of 1952, was due to the dispute which arose between Iraq and Saudi 

Arabia for not surrendering Rashid K illany by the latter state, as he was considered 

a po litica l refugee and, accordingly, asylum was granted. Therefore, a ll the 

delegations of the signatory states agreed overwhelmingly to the opinion raised 

by the Saudi Arabian representative for the exclusion of po litica l offences from 

extradition, because no state w ill accept the surrender of p o litica l criminals 

as it conflicts with its sovereignty and d ign ity . Subsequently, a provision, 

phrased in mandatory form, precluding the requested state from surrendering a 

person, sought for a po litica l offence, was provided in A rtic le  4 which stipulates 

that:

(1) Asian-African Legal Consultative Committee, Final Report on Extradition  

of Fugitive Offenders, Tokyo, Fourth Session, 1961, p .2 8 .
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Extradition shall not be granted for po litica l offences.
The decision whether an offence is po litica l or not, 
shall be left to the discretion of the state, which is 
being demanded. However, extradition is compul
sory for the following offences:

1 . Assassination attempts against monarchs, presidents 
of states, their spouses and direct descendants.

2 . Assassination attempts against the lives of the heirs 
to the throne.

3 . Crimes of murder, with premeditation.

4 . Terroristic crimes.

In view of this provision, certain points should be noted:

First, no definition of po litica l offences for the purpose of extradition was mentioned, 

which is a matter for regret, having regard to the conflicting views expressed by the

municipal laws of the signatory states. The mandatory form of wording, incor-

(2)
porated in this provision, rather than the permissive form, is of little  practical 

importance because, in practice, it is for the competent authorities of the requested 

state to determine whether an offence shall qualify as a po litica l offence. How

ever, the psychological effect of a m ultilateral convention must not be underrated,

(1) The mandatory form providing that "extradition shall not take place" is used in 
the following bipartite Treaties w ithin the Arab States: References are to Treaties 
of Iraq with Syria, 1929, A r t .4 ; H igaz, 1931, A r t .3; Egypt, 1931, A r t .6; 
Yem en, 1946, A r t .3; see also Saudi A rab ia-K uw ait, 1942, A r t .3 ; Syria- 
Lebanon, 1951, A r t .4; Syria-Jordan, 1953, A r t .4; see also the same provision 
in the following Treaties between Arab States and foreign countries: References 
are to Treaties o f Iraq w ith U .K . ,  1932, A r t .7; U .S .,  1934, A r t .3; Turkey, 
1946, Art .4 ; see also Syria-Turkey, 1926, A r t .41 , para.A ; Morocco-France, 
1957, A r t .30; Treaties of Belgium with Lebanon, 1953, A r t .3; Morocco, 1959, 
Art .3 .

(2) The use of the permissive form in treaties with respect to non-extradition of 
political offences is decidedly the exception rather than the rule, see the 
Montevideo Convention, 1933, A rt.3 (e ); see also Harvard Research, Extra
d ition , supra, p .109; in the sphere of Arab States, references are to Treaties 
between Iraq -lran , 1922, A r t .4; A bu-Dhabi-Tunisia, 1975, A r t .27 , p a r a .( l ) .
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and therefore, the contracting states to this Agreement should be precluded Insofar 

as their constitutional laws may so permit, from subsequently enacting municipal 

laws curtailing the privileges of po litica l offenders.

Second, A rtic le  4 of the Agreement did not d ifferentiate between offences committed 

by aliens or nationals concerning those of a po litica l character, as In the view  of 

some s ta te s ,^  a po litica l crime can only be committed against one*s own state 

within Its boundaries and foreigners cannot be regarded as having committed a 

po litica l crime against a state other than his own. In other words, aliens or 

foreigners have no right to meddle In the Internal affairs of a foreign country, 

and If  such a person did so, he should not be given asylum. This point of 

view Is In conformity w ith the spirit o f the Covenant provisions of the Arab 

League of 1945, but nothing was mentioned to this end either In the Extradi

tion Agreement of 1952 or Its explanatory memorandum.

Third, where there Is no d iffic u lty  In determining purely p o litica l offences,

A rtic le  4 , In view o f the d ifficu lties  attending the determination of a re lative  

politica l offence, qualifies the exception to lim it the scope and Implications 

of the concept. Subsequently, the priv ilege of po litica l criminals was de

limited by refusing It  to those whose common crim inality  has been proved beyond 

the last vestige of doubt.

Egypt did not accept these qualifications and lodged a reservation reserving to 

Itself the right to determine for what offence extradition might be granted. The 

reasons behind the adoption of this attitude need to be c la rifie d .

(1) See e .g .  the view  of Indonesia at the Second and Third Sessions of The Asian -  
African Legal Consultative Com m ittee, supra, p p .2 6 -2 7 .
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Limitations on Political Offences within the Extradition Agreement of the Arab League

i
The first lim itation on po litica l offences incorporated in A rtic le  4 , '-fcragraphs 1 and 

2 , is commonly known as the attentat or Belgian clause, according to which:

these shall not be considered as a po litica l crime or as an act 
connected with such a crime an attack upon the person of the 
Head of a foreign government or the members of his fam ily, 
when this attack takes the form of either murder, assassina
tion or poisoning.

It is highly significant that this clause has been w idely  incorporated, since 1856, 

into extradition t r e a t ie s /^  as w ell as in national s ta tu te s .^  The reason for 

not accepting this test by Egypt can be expressed by the fact that it Ts subject 

to vigorous criticism as it  is not justified to exclude a ll such cases from the sphere 

of p o litica l offences. The clause is too broad and excessive because, by its 

general terms, it permits extradition, ignoring completely the possibility of ex

ceptions such as offences against tyrannical authorities, or of the k illing  or 

attempt a t the life  of the head of a state was committed, for instance, by revo

lutionary forces which may have later been subdued . M oreover, if  overthrown 

dictators may be entitled  to asylum in other states despite the cruelties and 

atrocities displayed by their regimes, those who commit offences against such 

tyrants or oppressive rulers in the interest of the freedom and liberty of their

(1) For a survey of the treaties incorporated in the attentant clause, see Harvard 
Research, Extradition, supra, p p .115-116; see also the b ila tera I Treaties 
between Arab States and also with Foreign States, ib id .;  see also the Euro
pean Convention of 1957, A rt .3 (3 ); The Inter-Am erican Second Draft Conven 
tion of 1957, A rt.9 (b ); the Benelux Convention of 1962, A r t .3 (2 ).

(2) See Harvard Research, Extradition, supra, p .115; G reat Britain rejects the 
attentat clause on the ground that it is in conflict with British Law . The 
reasons seem to be that offences against the person of the sovereign are , 
according to this law, treason which is a p o litica l o ffence, hence it gives 
rise to asylum.
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people, certain ly deserve asylum with more justice and humanity.  ̂ ^

The second lim itation provided in A rtic le  4 , paragraph 3 , of what may be called  

the "unqualified" attentat clause, according to which the original Belgian Clause 

was expanded to include a ll forms of assassinations, with premeditation, without 

reference to the Head of a state or of a government, thereby excluding such acts 

from the p o litica l offence exception. The inclusion of such a clause seems un

desirable as these crimes may be considered p o litica l if  they are committed in 

(2)
open combat, and also if  committed with a po litica l motive for a po litica l 

purpose.

(3)The third lim itation is in respect of acts of te rro rism / ' which were defined in the 

explanatory memorandum of the y^greement as:

Acts of terrorism mean crim inal acts intended or calculated  
to create a state of terror by using in its commission or with  
the intent of commission, bombs, explosives and other harm
ful substances, poisoning, or inflamafrory products, germ w ar
fare or whatever w ilfu l acts which cause grievous harm.

Although Egypt was a signatory to the Convention for the Prevention and Punish

ment of.Terrorism of 16 Novem ber, 1937, she reserved the right to determine the 

offences for which extradition might be granted w ith  respect to anarchistic or

(1) See G arc ia -M o ra , "The Present Status of Po litica l Offences in the Law of 
Extradition and Asylum", supra, p .386; see also The Times Newspaper,
11 O ctober, 1962, under A rtic le  "Tyrannicide becomes a Heated Topic".

(2) See Oxford Resolutions of 1880, A rt.1 4 (a ), The International Law Associa
tion D raft, 1928, A r t .7; The German Extradition Statute, 1929, A r t .3 (3 ); 
see also the Treaty between Germ any and Turkey of 3 September, 1930, 
A r t .4 , Harvard Research, Extradition, supra, p . 115, N . l  .

(3) See Geneva Convention for the Prevention and Repression of Terrorism of 
16 November, 1937, reproduced by S . G laser, D ro it International PeVtal 
Conventionnel, 1970, p .233 . A  ra tification  of this Convention had been 
deposited only by India on 1 January, 1941 .



terroristic crimes which did not exclude It  from the category of po litica l offences. 

There seems to be no reason why such a reservation is lodged by Egypt, although 

several b ila tera l and m ultilateral treaties have provided that the perpetrators of 

such offences w ill not be given asylum In the countries to which they fle d . In 

addition, there is substantial agreement among the International jurists that these 

crimes do not fa ll w ithin the category of p o litica l offences and, therefore, do not 

give rise to a claim for asylum. The Institute of International Law also recommend

ed In 1892 that: "Crimes directed to uproot the fundamental social institutions, 

irrespective of national divisions of any given po litica l constitution or form of 

government are not to be considered as po litica l crimes.

Libya Is the other Arab State which made a reservation for the non-acceptance of

the determination of crimes for which extradition is compulsory, incorporated In

A rtic le  4 of the Agreement, due to the fact that these offences may be committed

for po litica l reasons and, In such cases, would fa ll under A rtic le  9 of Its Penal

Code, which defines a re lative p o litica l offence as that which is actuated in whole

(2)
or In part by po litica l motives.

Therefore, It  is quite probable that what is considered a common crime to those 

of the other contracting states, Iraq, Jordan, Kuwait, Syria and Saudi Arabia, 

bound by the Extradition Agreement of 1952, may be considered po litica l offences

(1) A r t .4 , see for the text Annuaire d ^Institute de Droit International, Edition 
N ouvelle Abregee, V o l . I l l ,  Paris 1928, pp .217-218 ; see also Pan-American  
Convention of 1902, A r t .2 , Harvard Research, Extradition, supra, p .280; 
the Inter-Am erican Second Draft Convention of 1957, A r t .9 (6 ), Department 
of International Law, Pan-American Union, Washington, D .C . ,  M arch, 1958 .

(2) The Arab League, G eneral Secretariat, Legal Department, F ile N o .1 8 /2 8 /2 ,  
supra.
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or deeds connected therewith by Egypt and L ibya, as it is generally w ithin the 

scope of the po litica l offence exception and, in particular, with respect to the 

re lative po litica l offence, that executive discretion finds the greatest opportu

n ity  for the exercise of its determination power to ultim ately allow  or deny 

extrad ition . Their decisions are influenced by public policy or the political 

interests of the respective governments. More significantly, however, extra

dition can be denied because the presence of the fugitive in the requested state 

serves its po litica l purposes. The fugitive may have committed an extraditable  

offence, but his sudden po litica l position to a foreign regime may render him so 

desirable to the requested state that his extradition w ill be denied on po litical 

offence exception grounds when, under similar circumstances, another fugitive  

may be surrendered to a friendly state. Therefore, the commendable humani

tarian ob jective* of the p o litica l offence exception would seldom be realised.

In fac t, the only possibility of ensuring absolute respect for a non-extradition  

clause for p o litica l offenders in such conventions seems to be the creation of 

an independent regional body, w ithin the Arab League, to whom the contract

ing states delegate the right to decide whether extradition shall be granted or 

not, as w e ll as a right to press claims for reparation i f ,  in any case, extradition  

takes place in violation of its decision. It would certain ly be erroneous to see 

the conception of extradition treaties, as only creating rights between the con

tracting states, as a contradiction of the conception that such treaties may be 

concluded with a view to protecting the interests of the in d iv id u a ls .^  However,

(1) See Van Panhuys in his Essay on "Le Traite  de'extradition entant que source 
de droit pour les individus in Le Droit Penal In ternational", 1965, p .6 0 .



such protection Is after a ll operative on the municipal leve l. On the level of 

International Law, Schwarzenberger is probably right when he maintains that

Tt Is ill-conceived to believe that the person concerned may Invoke the provi-

0)
sions of such a treaty d irectly .

Fourth, It Is noted as w e ll, that A rtic le  4 of the Arab League Agreement on Extra

dition of 1952, did not extend its protection of po litica l offences to those accused 

of ordinary offences if ,  In the event of their being extradited, they would be in 

danger of being persecuted for po litica l or religious reasons, or that the person's 

position may be prejudiced for any of these reasons and of being subjected to risk 

of life and limb or restriction of personal liberty . Such a provision has been en

acted In the 1959 Bel giun/Morocco Treaty, which provides a welcome and liberal 

solution to the problem, by directing consideration to the accused person's like ly  

position after return. However, the laws of some countries contain a provision 

that a request for extradition in respect of common crimes may be treated like a 

request for the surrender of a po litica l offender, if  there is a danger that the per

son concerned w ill ,  in fa c t, be tried for a po litica l offence. Reference may be 

made In this context to A rtic le  6 , paragraph A , of the Extradition Law of Jordan,

1927, which provides that a fugitive criminal shall not be surrendered if  he proves, 

to the satisfaction of the magistrate or the court, or the Head of state, that the

requisition has been made "with a view to trying him for an offence of a po litica l 

(2)
character".

(1) Schwarzenberger, The Problem of International Criminal Law, 3 Current Legal 
Problems, 1950, p .272; H . Lauterpacht,"The Subjects of the Law of Nations",
64 L .Q .R . , 1948, p .100 .

(2) S im ilarly, see the Extradition Treaty between lr a q -U .K .,  1932, A rt .7 ; see 
also in analogy the British Extradition A c t, 1870, Section 3(1); Constitution 
of the Federal Republic of Germ any, 1949, A r t .16(2); The European Conven
tion on Extradition of 1957, A r t .3(2); see also The Extradition Law of Sweden, 
of 6 December, 1957, A rts .7 & 8; Sw itzerland, Extradition Law of 1892, A r t .9 .



On the other hand, the explanatory memorandum of the Arab League Agreement 

does not appear to consider this point. Such an attitude differs, as w e ll, from 

that adopted by Iraq In Its Treaties with Syria and Egypt, which stipulated that, 

should the authorities of the requested state be satisfied that the crime in question 

Is of a po litica l nature, or that the application for extradition has actually  been 

made for trying the accused before the court, or to serve sentence for a po litica l 

offence, a ll necessary information should be demanded from the requesting s ta te / ^

A  provision exempting a person from extradition, if  there is a well-founded danger 

that he w ill be punished as for a po litica l offence, should have been Incorporated 

in the Extradition Agreement of 1952. In such cases, alternatives must nonethe

less be found to ensure the principle, aut dedere aut punire, under a fa ir tr ia l.

The alternative would be to have the state of asylum or the state, of which he 

Ts a national, i f  It  Is not the requesting state, exercise jurisdiction over the 

offender and prosecute him for the common crime for which his extradition Is being 

sought, and due regard given to the investigations carried out by the demanding 

country. The theory, which admits extradition of a person for a common crime,

which Is also a po litica l offence, provided that the p o litica l aspect Is eliminated

(2)
from the indictment and that the tria l is confined to the ordinary offence, can

not be accepted, as the drawback of this theory is the d ifficu lty  of separating one 

phase of the crime from the other during tria l In court.

$
Fifth , having regard to the serious crimes in the sense of the Geneva Conventions

(1) See Treaties of Iraq vtfth Syria and Lebanon, 1929, A r t .4; Egypt, 1931, A r t .6 .
, ii . . i . t *i » j .... .. , i j i i i  " n n i

(2) See Despagnet, Cours de droit International public, 4th E d .,  1910, cited in
Lawrence, The Principles of International Law, o p .c lt . ,  p .242; see also 
treaties to this e ffec t, Harvard Research, bxtradition, supra, p .118, N .4 .



of 1949 or the other recognised International crimes previously mentioned, no limit 

ation is incorporated In the Extradition Agreement of 1952 for the exclusion of this 

category from the sphere of po litica l offences. Ensuring the extradition and 

punishment o f such crim inals, both In peace and in w ar, appears the only just 

course of ac tio n . The sad record of inhumanity, disclosed at Nurnberg and 

at the other W ar Crimes Trials, afford foundation for the assertion that man Is 

qul te capable of causing the destruction of his fellow  men In the pursuit of 

purely personal objectives with no po litica l m otivation. It is hoped that the 

Arab States, among a ll  other states, w ill amend their extradition laws and prac

tice in order to include international crimes, crimes against peace and humanity 

in the category of extraditable offences and, therefore, a measure of control 

may be achieved over the means used to conduct hostilities or to change an 

internal po litica l situation, for the protection of human rights and values. In 

this respect, a d ifferent approach Is mentioned by an Egyptian w rite r, who stated 

that:

It would seem that humane considerations and Inducements 
to foreign exiles, defectors, or fugitives should not over
shadow concern w ith punishability of those who have also 
committed common crimes and International crimes. The 
realisation that such problems, few and far between as they 
may be, are to say the least, problematic and compels the 
search for a new outlook to avoid the potentia lly  d e te ri-  
mental effects of such problems on the preservation of m ini
mum world order. One solution is to remove the question 
In its entirety  from the decision-making process of the 
nations and states Involved. This presupposes an in ter
national organ such as the International Court of Justice, 
or a specialised branch thereto, or an International crim i
nal court which would have either exclusive or review  
jurisdiction over such matters. This could be accomplished 
by a universal treaty-statute on extradition, (1) or by

(1) Proposed by Professor Basslounl a t the 1968 Freiburg International Colloquium on 
Extradition, and was submitted to the Xth International Congress on Penal Law 
held In Rome In 1969; See Basslouni, "Rapport, E tat-U nls d 'Am erlque", 39  
' R . I . D . P . ,  1968, p p .516-517 ; see also Resolutions of the same Congress in 
41 R . I . D . P . ,  supra, p . 1 8 .
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granting an International jud ic ia l decision-making body the 
exclusive jurisdiction over such cases, so as to avoid In flam - 
matory situations which may precede a decision on the merits.

From this perspective, we presume that the establishment of a RegionalCourt of 

Justice w ithin the Arab League, having the exclusive jurisdiction over such 

cases, can solve this problem which may arise between member states. The 

same w riter, as w e ll, added that:

. . .  adm itting the d ifficu lties In Implementing such a pro
posal, an a lternative would be to have the state of asylum, 
or the crim inal's national state I f  It  Is not the requesting 
state, exercise jurisdiction over the relator and prosecute 
him on behalf of the jurisdiction wherein the offence took 
place, using the substantive laws of that jur isdiction against 
which the accused relator committed the alleged o ffence .(2)
If found g u ilty , the offender could , depending upon the situ
a tion , be confined, If  the sentence Is Imprisonment, either 
In the state where the offence was committed, or In the state 
where the offence was prosecuted, or In the state of which 
he Is a nationa l.

(Iv) Political Offences in the A fro-Aslan Draft Convention of 1961

In the final report, presented In the form of draft a rtic les , embodying the principles 

on the subject of extradition of fugitive offenders to be enacted by the Aslan-  

African countries, whether by means of b ila te ra l treaties or by means of a rnultii- 

lateral convention between a group of states, there was agreement between the 

Delegations that no particular test or formula could be evolved to determine what 

Is a po litica l offence. A ccordingly, A rtic le  3 provided that: "Extradition shall 

not be granted for po litica l offences. The requested state shall determine

(1) Basslounl, International Extradition and W orld Public O rder, supra, p .4 2 7 .

(2) For an analogy, see Jessup, "The doctrine of Erie Railroad v . Tomkins", 
Applied to International Law , 33 A . J . I . L . ,  1939, p .7 4 0 .
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whether the offence is p o litic a l'1.

Such a provision is in accordance with state practice in the member countries, 

which is similar to that adopted by the League of Arab States in its Extradition  

Agreement of 1952, and by the Inter-Am erican Council of Jurists in its Extra

dition Convention of 1956. The Delegation of Ceylon and Indonesia dissented 

A rtic le  3 which was adopted by the m a jo r ity .^

No limitations were offered in this draft to lim it the scope of the delits complexes, 

but the requested state has the right to seek information and clarification from the 

requesting state as to the nature of the offence for which extradition has been re

quested, in order to determine whether the offence Is of a po litica l character or 

not (A rtic le  7 /1 ) .  In cases where the person sought to be extradited submits 

prlma facie evidence that his offence Is of a p o litica l character, the burden of 

proving the opposite lies on the requesting state (A rtic le  7 /2 ) .  The Delegations 

of Iraq and U .A .R . accepted this A rtic le  as it  stood, whilst the Delegations of 

Ceylon and Japan were In favour of deletion of the whole A rtic le . The Delega

tions of Burma, India and Indonesia wished paragraph 2 of the A rtic le  to be de-

(2)
leted. Pakistan had no objection to deletion of paragraph 2 of this A rtic le .

In conformity with the Afro-Asian Draft Convention, the same wording of A rtic le  3 

of the draft was incorporated In A rtic le  35 of the Treaty between Egypt and Iraq 

of 1964, for the exclusion of p o litica l offences from the category of extraditable  

offences without offering any defin ition or lim ita tion .

(1) Asian-African Legal Consultative Com m ittee, Final Report, Ib id , p .2 8 .

(2) Ib id , p .31 .



From the above-m entioned, it can be noted that the commendable objectives of 

the po litica l offence exception have , unfortunately, not been realised. The 

reason for this lies in the fact that in every case, the definition of po litica l 

offences and determination of whether the crimes charged constitute po litica l 

offences lie within the authority of the asylum state, and the competent organ 

of such states have experienced d ifficu lty  In arriving at a workable definition  

of what constitutes a po litica l offence. The establishment of a dividing line 

between passive p o litica l crime and actual common crimes in furtherance of a 

politica l objective Is probably the closest one can achieve to give a more 

objective c r ite r ia .

By adopting this method, we can avoid what was referred to by one author as 

"when extradition fa ils , is abduction the solution?" ^

B: M ilita ry  Offences

The practice of non-extradition for m ilitary offences has not gained such a 

universal acceptance -  or at least, has not been so universally Incorporated 

In treaty and statute law -  as the practice of non-extradition for po litica l 

offences. However, two categories of m ilitary  crimes need to be distin

guished: the purely m ilitary  offence and the mixed, or complex offence.

The first category deals w ith offences Involving specific constructive elements 

which are foreign to common penal law and founded on the specific service 

relationship of the man concerned. In this respect, the Egyptian M ilita ry  

Code defines an act which constitutes a m ilitary  offence as being committed

(1) M ichael G ardozo , 5 5 A .J .1 .L . ,  1961, p p .1 2 7 -1 3 5 .
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by any member in the rank and f ile  of the Armed Forces in violation of m ilitary  

duties and discipline imposed on him by his m ilitary  status, as desertion from the 

army, disobedience of orders , attempted s u ic id e /  ̂ e tc . By mixed m ilita ry , 

or complex offences, we mean acts couched in general penal law, and punishable 

under Such law , although given special substance by m ilitary law in view of the 

m ilitary circumstances p revailing . These crimes committed by m ilitary personnel 

during m ilitary service and which are judged by m ilitary  tribunals are not involved  

here, as tr ia b ility  before a m ilitary tribunal is not proof that the act constitutes a

m ilitary offence. In most countries, persons belonging to the armed forces are

(2)
tried before m ilitary  tribunals for common law crimes. The Montevideo Con

vention of 1933, w hile providing that the signatories are not bound to extradite

when the fugitive would be tried by an extraordinary court, expressly stipulates

(3)
that a m ilitary  court Ts not regarded as such. Therefore, most states provide

in their legislation for extradition on the grounds of mixed m ilitary offences.

This also applies in the event of compound punishment being awardable for two 

separate offences, one of which is punishable only under m ilitary  law ,the other 

constituting a mixed m ilitary  offence. In such cases, extradition is refused 

merely in respect of the purely m ilita ry  offence w hich, after a l l ,  can be separated

(1) Hafez G hanem ,in  his Report on the U .A .R . ,  to the Asian-African Legal Con
sultative Committee, supra, p .88; see also Code of M ilita ry  Regulations N o .  
2 5 of 1966; see for the United Kingdom, Secs. 2 4 -6 9  of the Army A ct of 1 9 55 .

(2) S ee,fcr the United States, Manual for C o u rt-M a rt ia l, A r t .3 5 , and A rticles of 
W ar, A rts .92 -96; Section 70 of the British Army A c t, 1955; para .9  of the 
Soviet M ilita ry  Code of 1958.

(3) Final A c t, Seventh International Conference of American States, M ontevideo, 
1933, p p .155-167; see D ep t, of S tate , Treaty Information Bulletin N o .54 , 
M arch, 1934, A r t .3 , p a ra .(d ).



from the mixed m ilitary  offence. This is a question which presents no problem, 

with few exceptions. In Norwegian Law , the prerequisite to extradition is 

that the punishment to be anticipated for a mixed m ilitary offence be no severer 

than for a comparable offence under ordinary criminal law. In a ll these cases, 

extradition is granted only if  the requesting state gives a guarantee that the prin

ciple of speciality in international law w ill be o b served .^  |n Treaties between 

Turkey on the one hand, and Bulgaria and Iraq, respectively, on the other, provi

sions are made not to extradite for "m ilitary offences and acts connected there- 

(2)
w ith ".

However, a considerable number of b ilatera l treaties, draft conventions, as well

as some national statutes, expressly exclude extradition for "purely", "solely" ,

"strictly", "essentially" m ilitary offences, without giving any idea what consti-

(3)
tutes a "m ilitary" offence, i . e .  the Inter-Am erican Draft Convention of 1957

(4)
and the Afro-Asian Draft Convention of 1961, or by laying down the test, i . e .  

i f  the offence consists exclusively of a violation of m ilitary duties such as the 

Extradition Treaty between Egypt and Iraq of 1931, and the International Prison 

and Penal Draft of 1931 . Other treaties and statute laws decline extradition

for these offences by im plication, namely, by the use of lists of extraditable

(5)
crimes which do not include acts constituting m ilitary  offences.

(1) Norw ay, A ct of 13 June, 1908, A r t .2 , para .3; see also the Act of 3 M arch, 
1961 , on extradition of criminals to Denmark, Finland, Iceland and Sweden, 
which is now in force in these countries with the exception of Iceland.

(2) Bulgaria-Turkey of 1929, A r t .4; Iraq-Turkey o f 1932, A rt .4(b); also in the 
1946 Treaty between Iraq-Turkey, A rt .4 (b ),

(3) See e .g .  Treaties of Iraq with Iran, 1922, A r t .4; Syria, 1929, A r t .4 ; see also 
Harvard Research, Extradition, supra, p .120, N .4 .

(4) Bedi, Extradition, o p .c it . ,  p .1 9 7 , N .1 4 4 .

(5) See the list. Treaties of Arab States, supra; see also Jordan, Extradition Law 
1927, Schedule of Crimes.
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The ban on extradition for purely m ilitary offences rests on the appraisal of the 

very o f fe n c e /^  It Is peculiar rather than general, related to that of political 

ones, and affects a disciplinary aspect of an Internal organisation within a giver, 

state without causing any private wrong, as In the case of common crimes, or 

without causing any harm to the world community, as In the case of International 

crimes. It Is also noteworthy to reassert that extradition is a means of co-opera

tion between states to combat common crim inality  and, therefore, such offences 

are excluded from that ob jective . This exclusion Is probably founded mainly on 

the consideration that the armed forces of a foreign country can be a potential 

threat to one's own country, even In time of peace. It Is obvious that many 

states, even Ind irectly , have no Interest In supporting or strengthening the forces 

of other countries. Then again, the Idea that offenders, for Instance deserters, 

who are protected against extradition may prove to be sources of Intelligence, and 

that, In the case of many m ilitary personnel, it Is only the knowledge that they can

not be extradited that leads them to commit an offence under m ilitary law and subse

quently desert, that also plays a part. Furthermore, offences under m ilitary law 

are frequently tried by m ilitary courts, w hich, on account of their character as 

special courts, are regarded by many people with a certain measure of distrust.

F ina lly , the prosecution o f such offences Is w idely regarded, even nowadays, as a

(2)
national problem.

Nevertheless, there are a few treaties which have settled the question of extradition

(1) Fauchllle, Tralte de droit International public, o p .c l t . ,  p .1028.

(2) Paul-Gunter Potz, Extracts from the G eneral Report on Extradition for Offences 
under M ilita ry  Law, Congres International de droit pe'nale M llita lre  et de droit 
du guerre, M adrid , 1967, Receulls de la Soclete Internationale de D ro it Pe^nal 
M llita lre  et de Droit de la G uerre, 1967, V o .2 , p .85 .
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on the grounds of purely m ilitary offences such as the Bilateral Treaties concluded 

by Syria with Lebanon in 1951, A rtic le  5 (c ), as w ell as with Jordan in 1953,

A rtic le  4 (c ). Those states have drawn together in the interest of common defence 

to achieve a common aim and to render each other mutual assistance.^

In view of the law and practice in Egypt on extradition matters, the Ministry of

Justice's Instructions refrained from placing a general veto on extradition on the

(2)
grounds of purely m ilitary  offences, which leaves the problem to the rules ap p li

cable in International Law . As a consequence of no fixed rule offered by In ter-

(3)
national Law, the Egyptian Government has great discretion in granting or re

fusing surrender for these offences as w ell as an opportunity to settle the question 

contractually. Therefore, in treaty negotiations w ith Sudan in 1902, and Pale

stine in 1922, extradition of m ilitary personnel, who have committed offences under 

m ilitary law, was provided unconditional and comprehensive. Accordingly, the 

Egyptian Government requested the surrender of deserting soldiers who had sought 

refuge in both Palestine and Sudan, whereby extradition was secured by those

(4)
countries by rendering each other mutual assistance. In respect of other

states, not bound by treaty obligations w ith Egypt, extradition was granted during

(1) See also, the Extradition Treaty between Portugal and Spain of 1884, which 
these two countries undertake to extradite each other's deserting soldiers and 
sailors.

(2) In contrast, see e .g .  Iraq, Extradition Law of 1923, A rt.2 (a ); Sweden, Law 
regarding the Extradition of Crim inals, 1957, A r t .5; Sw itzerland, Extradition  
Law of 1892, A r t .11; Yugoslavia, Code de Procedure Penale, 1954, A r t .4 6 4 .

(3) See Levasseur, 39 R . I .D .P . ,  supra, p .573 .

(4) Ministry of Foreign A ffairs, Letter N o .215 (1 7 /3 4 /2 ) on 30 A p ril, 1936; see 
also Ministry of Justice, Letter N o .3 1 /1 9 /1 0  (1676), dated 12 June, 1939.



the Second World W ar by the Egyptian authorities regarding deserters who took 

refuge within the Egyptian territory. The M ilita ry  Police of certain requesting 

states abused their authority by arresting personnel in Egypt who were later found 

to be Egyptian nationals, as for instance, the G reek authorities arrested everyone 

who spoke the G reek language on the plea that they were fugitives from m ilitary  

service. Although Egypt opposed the measures taken in respect of these desert

ers, it approved the surrender of such offenders to the requesting states. As a 

result of this attitude, the Egyptian Government was faced with legal action for 

compensation by those who were delivered up to the Foreign M ilita ry  Authorities 

for their recruitment in spite of the fact that they were local n a tio n a ls .^

A  different approach was adopted in 1954 when some Foreign Legionnaires of the 

French Armed forces en route through the Suez Canal for the French Colonies in 

Asia, jumped overboard from their ships to seek asylum in Egypt, in order to avoid  

serving in the Armed Forces of France. Accordingly, the French authorities con

sidered them deserters and requested their surrender from the Egyptian Government, 

which did not respond to the request on the grounds that -  first, there is no treaty 

in existence between the two states under which each country undertakes to deliver 

up to the other, deserting soldiers and sailors. Second, the traditional law of 

extradition excludes m ilita ry , p o litic a l, religious and racialistic offences from 

the category of extraditable crimes. Subsequently, the extradition of those 

deserters was refused.

Regarding the determination of the question whether or not the act constitutes a

(1) A1 Ahram, Newspaper, Serial N o .21004 of 20 A p ril, 1943; also N o .21024 
of 14 M ay, 1943.
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m ilitary offence is obviously within the exclusive competence of the Egyptian exe

cutive authority,for the same reasons that the determination of the question of whether 

or not the act constitutes a political offence is left to this authority. In a ll  these 

cases, however, the Ministry of Foreign Affairs can refuse an application for extra

dition from the very first If  It Is based on a purely m ilitary offence not giving grounds 

for extrad ition .

A  unique approach can be noted under the provisions of the Visiting Forces Act of 

1952 In the United Kingdom, whereby any deserter or absentee without leave from 

the forces of any country to which the A ct has been applied by Order In Council, 

may within the U .K . ,  be arrested and detained, just as If he were a person subject 

to the Army A ct of 1 955, deserting e tc . from the British Forces, and handed over 

to the appropriate authorities of that country. The operation of this Act has been 

extended to certain British Colonies. These powers of arrests, e tc . ,  can, however, 

only be exercised In compliance with the request, e ither specific or general, of 

the country to which the deserter belongs. The countries to which the A ct has 

been applied are Belgium, France, the Netherlands, Norway and U .S .A . (1954), 

Luxemburg, Turkey, G reece , Denmark, Portugal and Ita ly  (1956), and the Federal

Republic o f Germany (1961). In addition, It  Is by Its own terms applied to member

• (1)
countries of the British Commonwealth. Since It Is d ifficu lt to envisage any

case where a person guilty of any m ilitary offence could be in the U .K . out of 

the control of his own country’s m ilitary authorities, without being a deserter or 

an absentee without leave, and since the A ct places no restriction on the terms

(1) W illiam  Stubbs, Rapport Brltannlque on Extradition for M ilita ry  Offences, 
Congres International de droit Penal M llita lre , supra, V o l .2 , 1967, pp. 
195-196 .



247.

on which such persons are to be handed over to their country of origin to which 

the Act applies, these countries should have fu ll powers, when the fugitive is re -  

fumed to them, to deal w ith a ll m ilitary offences which he may have committed. 

Therefore, it can be generally stated that in Canada and G reat Britain, as in the 

U .S .,  there is no general prohibition regarding extradition for m ilitary offences.

In these countries, there is, in e ffec t, the V is iting  Forces A c t, which is in dero

gation of any prohibition against extradition for m ilitary offences.

M ilita ry  Offences in the Arab League Extradition Agreement

In discussing the draft of this Agreemenbby the Committee in charge within the Arab 

League, there was no unanimity among the delegations of the signatory states on 

whether m ilitary  offences should be excluded from extradition, or be regarded as 

extraditable crimes. The representative of Syria was of the opinion that in the 

matter of extradition, no distinction should be made between ordinary crimes and 

m ilitary offences, as there is no reason for protecting such perpetrators by any 

member state, especially when the Arab states are seeking to coordinate their 

m ilitary efforts, and to cooperate in the operational sphere in the interest of 

common defence. Egypt and Iraq were not in favour of this v iew , as extradition  

on the grounds of purely m ilitary offences is, first and foremost, a po litica l matter 

which justifies the maintenance of an exception and, accordingly, it was suggested 

that A rticle 4 of the Agreement should be phrased as follows: "Extradition shall not 

be granted for po litica l offences and purely m ilitary offences . . . "   ̂ ^

(1) Arab League, G eneral Secretariat, Legal Department, Final Report of the 
Session N o . 17 of 17 M ay, 1951 .
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The Committee, having taken note of the views expressed by the participating  

states, were in favour of leaving the problem of extradition for purely m ilitary  

offences without offering any solution This means that the problem has

not been settled in this Agreement whether more or less positively, or by adm it

ting the prohibition of these offences to be extrad itab le . Therefore, it may be 

up to each state to decide in each case whether to grant or refuse extradition  

according to its relationship with the requesting state, as there is no reason 

why it should not be allowed to do so if  it  so chooses. This attitude is also 

found in the Agreement on Extradition concluded a t Montevideo on 26 December, 

1933, whereby, under A rtic le  3 , the State receiving an application for extradi

tion can grant it in such a case, even on the grounds of a purely m ilitary offence. 

Although this Agreement is in force only in a few South and Central American 

States and in the United States of A m erica, it possesses considerable importance 

since, as in the case of the Codigo Bustamente, it  serves those states which have 

not ratified it as a source of principles in international law governing extradition. 

The other alternative which can be followed in the Arab Agreement of 1952, is 

to adhere to the traditional law of extradition, almost universally adopted in b i

lateral extradition treaties, whereby exemption from surrender is intended to be

(2)
granted only for offences of an exclusively m ilitary character.

The passive attitude embraced in this Agreem ent, is not justified since, the member 

states within the Arab League have common m ilitary interests and responsibilities, 

as w ell as being bound by mutual security pacts and other m ilitary agreements for

(1) Arab League, ib id , Final Report of the Session N o .23 of 30 June, 1951 .

(2) S im ilarly , the European Convention on Extradition, 1957, A r t .4 .



consolidating and strengthening their m ilitary power. Therefore, a decisive

step of a comprehensive solution to this problem should have been reached where

by m ilitary personnel, who commit offences under m ilitary law, should be extra

dited in order to punish those who have weakened, by their behaviour, the common 

m ilitary interest. Further, in these cases, the dividing line of the states' interest 

does not necessarily follow the po litical boundaries because even these have lost 

some of their importance in cases where a common m ilitary defence has been planned 

and executed. It is not more and not less than an expression of the common respon

s ib ility  of these po litica l groupings for their co llective security or even their direct 

national interests.

The guiding principle of each and every consideration is that of mutual trust, which

i
is founded in close partnerships as those Agreements concluded by the Scandinavian  

and Benelux countries. On 3 March, 1961, Denmark, Finland, Iceland, Norway 

and Sweden concluded an Agreement binding them reciprocally to extradite persons 

gu ilty  of purely m ilitary offences. A  similar settlement is laid down in the Agree

ment concluded by Belgium, Luxembourg and the Netherlands on 27 June, 1962, on 

extradition and legal assistance in legal matters in which it is expressly laid down 

that deserti on is not deemed to be a p o litica l o ffence. The basis for this settle

ment was the consideration that the general close cooperation amongst these countries 

should be extended to the m ilitary  sector, especially since, in respective national 

defence,they found themselves ?n a situation which called for unconditional

(1) Treaty o f Joint Defence and Economic Cooperation among the States of the Arab 
League of 13 A p r il, 1950, A r t .4 ; The following are parties to this Treaty: Egypt, 
Jordan, Iraq, Saudi A rab ia , Lebanon, Yemen, Morocco, Kuw ait, L ibya, Tunisia, 
Sudan and A lgeria; M . K h a lil, The Arab States and the Arab League, V o l . I I ,  
supra, p p . l0 1 -1 0 5 .
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solidarity.

Although the European Convention on Extradition of 13 December, 1957, does not 

apply to purely m ilitary offences, it does not preclude the parties to it from enter

ing into special agreements for this purpose.

The above-mentioned specific developments are naturally not applicable to every

possible set of circumstances; they are specific to m ilitary and political a I IT- 

(2)
ances and, therefore, they need not bring about far-reaching changes in the 

existing rule of non-extradition for m ilitary offences. In other words, they need 

not influence national legislative policy, if  there are not specific common m ili

tary interests, as explained above, but in the sphere of International Law they 

would justify continued restraint from the creation of hard and fast rules prohibit

ing, categorically , any extradition for m ilitary offences.

From this perspective, at the Colombo Session of the Asian-African Legal Con

sultative Committee on Extradition of Fugitive Offenders, the Delegations of 

Burma, Ceylon, India, Iraq and the United Arab Republic, agreed that extra

dition should not be granted for purely m ilitary offences and accepted the provi

sion of A rtic le  6 . The expression "purely m ilitary offences" was defined as 

"acts or omissions which are punishable only under the M ilita ry  laws of the state 

and do not fa ll within the scope of the ordinary penal laws of the state". This 

A rtic le  would, therefore, have no application to offences which are punishable

(1) See De Schutter, "1‘entrbide judiciare en matiere penale dans le cadre du 
Benelux", Rev. Beige de Droit In t 'l ,  1967, p . l0 2 .

(2) See Resolutions V I a l .  2 of S e c .IV  of the Xth International Congress of Penal 
Law, 1969, whereby it was provided that: " . . .  II est souhaitable que la 
faculte d'extrader pour les infractions de ce genre soit instituee part des 
arrangement^ partjiculiers entreEtats lies par un pacte m ilita ire  . . . "  41 R. I .D . P. ,
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under the military laws and the ordinary penal laws of a state.

On the other hand, in the Bilateral Treaty between Egypt and Iraq of 1964 on 

reciprocal assistance and cooperation in legal and judicial matters, the exclusion 

of extradition by reason of the nature of the crime wqB confined only to political 

and fiscal offences , which is mandatory for the first category and permissive for 

the latter. This means that no distinction is made between ordinary crimes and 

crimes which amount to m ilitary offences. However, the attitude adopted in 

thisTreaty is more adequate than that of the 1931 Treaty, as it demonstrates im

p lic itly  the common interests of the two Arab states.

Delivery of M ilita ry  Individuals by means other than Extradition

This is a matter of practical importance wherever a country has part of its armed 

forces stationed in foreign territory, or has given its approval to foreign armed 

forces being stationed in its national territory. In a ll such cases, the countries 

involved are party to a number of agreements, a ll moulded in the pursuit of common 

politica l objectives and in the exploitation of the defensive possibilities of the 

individual countries in the interests of such objectives. The most important of 

these agreements are the Agreements between the parties to the North A tlantic  

Treaty Organisation regarding the status of their forces of 19 June, 1951, which 

is called the N .A .T .O .  Status of Forces Agreement and the Supplementary Agree

ment of 3 August, 1959.

In respect of Egypt, forces belonging to the Armed Service of G reat Britain were 

stati oned in Egyptian territory in accordance with the Treaty of A llian ce  between

(1) Asian-African Legal Consultative Committee, supra, p .30 .
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the two statels of 26 August, 1936, whereby the m ilitary occupation of Egypt was

terminated.^  ̂ Another Agreement was concluded at the same time between

the two parties concerning the Immunities and Privileges to be enjoyed by the

(2)
British Forces in Egypt. This is an undertaking for surrendering persons not 

being members of His Majesty's Forces and who were found within any British 

camp, and against whom an order had been issued by an appropriate Egyptian 

M ilita ry  Authority for desertion or absence without leave from the Egyptian Army, 

was secured (A rtic le  9, paragraph c ). Also, the issue of handing members of 

these forces over to the proper authorities was dealt w ith in A rtic le  10, paragraph a , 

which provided that:

The Egyptian Government w ill ensure:

a .  The searching for, apprehending and handing over of any 
members of the British Forces who are claimed as desert
ers or absentees without leave, upon request made in 
writing by the appropriate British authority.

The same wording of these provisions was incorporated in the Agreement between the 

U .K . and Egypt regarding the Suez Canal Base of 19 October, 1954, in Articles 8 

and 9 of the Annex of Immunities of the British Forces during the period of twenty

(31months specified for their w ithdrawal from Egypt. ' However, both Treaties had 

been abrogated, the first by Law N o . 175 of 1951, and the second by Law N o .l  of 

1957.

The above situation differs from extradition: In the case of extradition, a state uses 

its territorial sovereign powers in order to bring a foreigner, found in its territory,

(1) 140 B .F .S .P . , 1936, p p .179 -190 , A r t . l .

(2) B .F .S .P . ,  ib id , pp.2 0 1 -202 .

(3) 10 R .E .D . I . ,  1954, p p .320 -326 , at 324, 325 .



within the reach of another state so that the latter state may, In turn, exercise 

Its own territorial powers In regard to that person. In the case of handing over, 

within the territory, to the authorities of another state, the state voluntarily  

waives the right to exercise its territorial powers and suffers that, within its 

territory, power is exercised by the other state. However, this is not an ordi

nary situation and states generally are very careful in warding off encroachments 

on their territorial sovereignty that would result from the exercise within their 

territories of other states' powers. A  case In point is the repugnance of states 

to admit foreign armed forces.

C: Fiscal Offences

Political offences are not the only offences presenting a problem of defin ition, 

but so do fiscal and economic crimes when they affect the economic structure 

of a state. However, fiscal offences have been described as those directed 

against the internal revenue, the customs and excise laws, and not Involving  

the misuse of public funds. It should be stated that it has for long been the 

general practice of nations not to consider fiscal offences as extraditable crimes.

In the 19th and early 20th Centuries, economic rivalry  between states resulted 

In their unwillingness to give aid to each other In the enforcement of customs 

regulations  ̂  ̂ and, subsequently, each state benefited by the contraventions

(1) See A rtic le  11 of the Swiss Extradition Law of 1892, that forbids extradition  
for fiscal offences; see also the views expressed in the Resolutions of the 
Extradition Section of the 1932 Hague International Congress of Comparative 
Law.



of the revenue laws and, especially, the customs laws of the o th e rs .^  Later, 

the same principle was adopted concerning the violations of laws regulating eco

nomic life , as for instance, statutes prohibiting the transfer of money in a foreign 

country without the permission of the state authorities. The policy reasons for 

exclusion of these offences, theoretically, Is said to be the same as In cases of 

offences of ai m ilitary character. There is a danger that fiscal offences, when 

made the basis of requests for extradition may, in fact, disguise attempts to en

force confiscatory legislation. Exchange control laws are sometimes a means 

of levying a disguised tax In the form of a r tif ic ia lly -fix e d  rates of exchange and, 

sim ilarly, the "gabelle" of old has occasionally made its appearance in the modern 

form of confiscatory emigration taxes. Moreover, the general tendency of the 

countries in the 19th Century was to extradite only for offences of a violent

character against the person, and crimes of a fraudulent character against property

(2)
were provided for later.

It Is obvious that this way o f looking at fiscal offences does not fit in with what 

has been called the doctrine of good morals, I . e .  that a nation ought not to en

courage the violation of the revenue laws of another, even if  such acts are not 

prohibited by Its own laws, because such acts are against the essentials of comity 

and m orality . Moreover, the change has occurred after the po litica l and economic 

transformation of the world has been shaped and with the recognition that states,

(1) Sack, "Non Enforcement of Foreign Revenue Laws in International Law and
Practice", 81 University of Pennsylvania Law Review, 1933, p p .559-560; see 
for United States, 42 Mississippi Reports, p.444; France, Cour de Cassation, 
28 /March, 1928, 56 Journal de Droit Internationa I, 1929, p .333 .

(2) Moore, Extradition, supra, p .1 1 1 .



in order to carry their public charges, must enforce their economic and fiscal laws. 

However, the modern tendency appears to be in the direction of accepting extra

dition for fiscal offences, and, therefore, various modern treaties either include 

these offences in the exhaustive list of crimes for which extradition can be granted 

or deal with them in d ep en d en tly .^

In respect of the law and practice in Egypt, the Crim inal C ircular N o .8 of 1901, 

does not even speak of these offences. Such an attitude has been adopted by the 

French Extradition Law of 1927, the German Law of 1929, and the majority of 

extradition laws applied within the Arab states. However, by omitting fiscal 

offences from the category of non-extraditable crimes, states have im plicitly  

admitted that they can give rise to extradition proceedings, according to the maxim

(3)
inclusio unius est exclusio alterius. Therefore, the terms "felonies or mis

demeanours" contained in Artic le  2 , paragraph 2 of the Crim inal C ircular of 1901, 

previously discussed , are not restricted to crimes against general criminal law, as 

compared with special laws, but include a ll other crimes save po litical offences, 

provided that the act to be extraditable must be described in accordance with the

(1) Sack, ib id , p .559 .

(2) See, e .g .  Treaties between France-Germ any, 1951, A r t .6; In d ia -N ep a l,
1963, A r t .3(11); Israel-Austria, 1961, A r t .7; Is rae l-lta ly , 1956, A r t .6; 
Israel-United States, 1962, A r t .2(28); U .S .-B ra z il,  1961, A r t .2(29);
U .S .-S w eden , 1961, A r t .2 (21 ).

(3) See the opinion of Travers in his book, L 'Entr'a ide Repressive Internationale, 
1928, p p .110-112; see also Resolutions V I a . l  .1 .  of S e c .lV  of the Xth In ter- 
national Congress of Penal Law, 1969, wherein it was provided that "On n 'ecar- 
tera pas necessairment de domaine de I'extradition les infractions fiscales, eco- 
nomiques . . . " ,  41 R . I .D .P . ,  1970, p . 14.



laws of the country where the act was committed, as w ell as with the terms of 

the Egyptian Penal Code.

The same can be said of a ll b ilateral treaties concluded by the Arab States, whereby 

the elim inative method is used to establish extradl tab lllty  of a particular offence 

without referring to Its specific nature, provided the offence carries with It the 

minimum punishment or deprivation of liberty mentioned In the treaty . A d iffe r

ent approach has been adopted in the Bilateral Treaty between France and Morocco 

of 5 October, 1957, whereby It Is provided that In A rtic le  32 that extradition shall 

not be granted, in accordance with the provisions of this Agreement, for offences 

in connection with taxes, duties, customs and exchange, unless the contracting 

parties have agreed to extradite in each individual case by an exchange of notes 

in respect of any such offence or category of o ffe n c e s .^

However, In the other bipartite treaties which use the enumerative method of quali

fying the extraditable crimes, fiscal offences are excluded from the operation of 

extradition. S im ilarly, the Extradition Law of Jordan of 1927, has not amended

Its list In order to extradite those offenders who have violated the revenue laws of 

(2)
the requesting state.

W ith regard to the Arab League Agreement of 1952, fiscal offences are not exempt 

from extradition . This attitude Is supported, as w e ll, In the Afro-Aslan Draft 

Convention of 1961 . There Is no enumeration of extraditable crimes, the e lim i

native method being preferred, which leads to the conclusion that fiscal offences 

are not considered a special category to be excluded from extradition. The

(1 )  See sim ilar, The Franco-German Treaty of 1951, A rtic le  6 .

(2) Jordan, Extradition Law of 1927, Schedule of Crimes.
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d ifficu lty  arises in satisfying the requirement of double crim inality , because of 

the problem of defining such offences and determining their significance in the 

economic system of each particular state. These offences are punishable under 

the municipal laws of some contracting parties with a fiscal penalty and not of 

deprivation of liberty, which is necessary to make the act extraditable accord

ing to A rtic le  3 of the Agreement. This problem has been resolved in the Euro

pean Convention on Extradition of 1957, and the Benelux Agreement of 1962, 

whereby it is provided that extradition shall be granted for offences in connection 

with taxes, duties, customs and exchange only if  the contracting parties have so 

decided in respect of any such offences or category of o ffe n c e s .^  This a t t i

tude has also been embraced in Section 4 of the Tenth International Congress of 

Penal Law, 1969, wherein special agreements among states where there economic

(2)
systems are similar, were recommended to regulate extradition for fiscal offences.

However, in conformity w ith the Covenant of the League of Arab States of 1945, 

it is provided, in A rtic le  2 that: " . . .  likewise a further object shall be the close 

collaboration of the participant states . . .  In the following matters: (1) Economic 

and financial affairs, tariffs, currency, . . . "

To the same end, the Agreement of Joint Defence and Economic Cooperation among 

states of the Arab League of 1950, stipulates that in order to ensure prosperity in 

the Arab countries and to raise the standard of living therein, the contracting

(1) European Convention on Extradition of 1 957, A r t .5; Benelux Convention on Extradition 
1962, A r t .4 .

(2) See Resolutions V I a .1 .2 , 41 R . I .D .P . ,  ib id , p .1 4 .
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states shall cooperate for the advancement of the economies of their countries 

(A rtic le  7 ). These provisions imply that assistance in the prosecution of fiscal 

offences constitutes a form of cooperation which should be the rule between the 

member states of the League. If so, it follows that extradition of those who commit 

any act which might be harmful to the monetary and financial stability of any party 

to the 1952 Agreement, could be taken to be part of the obligation imposed on the 

contracting states.

Therefore, it seems desirable if the question of characterisation of such offences 

is referred exclusively to the law of the requesting state instead of applying the 

same provisions of common crimes on these offences. There is no harm if  a test 

of minimum penalty or a fine of a certain minimum amount is employed to render 

an offence extrad itab le , so that extradition should not be granted for petty 

offences. This provision should reflect the closer relationship between the 

parties and break down economic isolation, especially after the Arab League in 

corporated an Agreement on 3 June, 1957, on Economic Unity among the member 

states for cooperation in the field  of fiscal affairs, the prevention of double taxa

tion and tax evasion, the coordination of monetary policies as a primary stage 

towards the unification of common currency.^   ̂ This suggested approach is 

in conformity with that adopted by the League of Nations when it ca lled , in 1927, 

a general meeting which was attended by the representatives of twenty -seven 

countries, including the United States, G reat Britain, France and Germ any, to

(1) The Agreement of Economic Unity between States of the Arab League, signed 
on 3 June, 1957, A r t . l ,  and 2 /7 ,  Arab League, Series of Treaties and Conven 
tTons, o p .c it . ,  p .30 5 .



consider and discuss the matter of double taxation and tax evasion In Its International 

aspects /  ̂ They agreed In principle, on b ila tera l conventions for the assistance 

In the collection of taxes.

This step clearly  shows that reaction Is growing against the narrow view that nations

ought to disregard foreign revenue laws, and ought even to encourage their viola

to be suitable for the purpose of Introducing what Is, after a l l ,  a re la tive ly  new

(1) League of Nations O ffic ia l Journal, V o l.  10, p .205 .

(2) See, to this e ffec t, the Treaty between Austria and Hungary whereby assistance
Is rendered by making the violation of the T ariff Law of one equally a violation  
of the T ariff Law of the other, 1 6 L . N . T . S . ,  A rt. 17, p. 123; see also the re 
cent amendment to the Extradition Treaty between U .S .-M e x ic o  of 23 December, 
1925, A r t .1 . .

However, the solution envisaged In the Egyptlan-IraqI Treaty of 1964, would seem

practice. The permissive form has been adopted In A rtic le  4 , paragraph 3 , which 

leaves extradition to the discretion of the requested state, when the offence forming

the basis of a request relates to taxes, duties, customs and exchange control laws In

the requesting state. Such a provision may be adequate for the protection of Ind i

viduals against the enforcement of disguised discriminatory and confiscatory legls

la tlo n .

The economic social contract theory of the 20th Century Is, however, like ly  to bring 

about a radical change in the category of economic offences, as Is the case In the

(3)socialist countries o f central and eastern Europe and those of A s !a ,v ' where suchsocia

(3) See, In contrast, penalty provisions of Canada and of the United States for the 
Articles smuggled or Ille g a lly  entered, Harvard Research, Extradition, supra, 
p .233, N .2 .
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offences rank with the more serious common crimes, as witnessed by laws on 

smuggling, traffic  in currency, e tc .

Furthermore, extradition seems to be the rule for complex fiscal offences or for 

ordinary crimes connected with financial frauds; by analogy, with political 

offences, the relationship does not prevent a separate approach, since they 

can be separated in l a w .^

D: Religious Offences

In former times, the State intervened to punish people for holding particular 

opinions, particularly on religious matters. Such action was justified on the 

ground that a man's eternal welfare depended upon his religious views, and also 

in part, by the conception of the state as a religious and not merely a political 

body. Therefore, people were forced to leave their native countries to escape 

from tyranny and oppression and to seek shelter in those states where they had no 

fear of being persecuted or discriminated against for their different ways of 

worship.

However, with the rise of constitutionalism and the growing of liberalism during 

the 19th Century, notions like "religious liberty" and "free expression of thought" 

have received a considerable measure of recognition in modern society, which 

were enshrined in the constitutions of the various countries and became justic iable. 

Consequently, throughout the development of the law of extradition, it  became

(1) L . Ducloux, in his Report on the X V II Session held from 6 -1 0  September, 1948, 
of the International Police Organisation.
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the usual practice of states to provide, In their national laws as w ell as In their 

treaty arrangements with other states, not to honour requests for extradition for 

religious crimes. For Instance, A rtic le  2 of the Brazilian Extradltlonal Law ^  

provides that extradition w ill not be granted when the infraction Is "against re li

gion" . A similar provision Is to be found In the 1 927 Treaty between Colombia 

(2)
and Panama, and in A rtic le  3 of the Montevideo Convention of 1933, An

Interesting deviation from this trend Is to be found In the 1931 Treaty between

(3)
Brazil and Ita ly . This does not provide for the non-extradition of those com

mitting offences against re lig ion . Instead, It excludes from extradition offences

(4)
"against the free practice of any form of public worship".

It should be c lear, however, that for an offence to fa ll w ithin the category of 

non-extrad ltab illty , It must be directed against organised relig ion, and not 

merely against persons who happen to be members of a particular religious 

group. The refusal to protect those who commit crimes against the mem

bers of a religious or other group Is also to be found in the Genocide Convention. 

C erta in ly , some of the crimes listed in A rtic le  2 as constituting genocide would 

appear In the list of crimes Included in extradition treaties and would-be offences 

against the crim inal law of the state In which they were committed, the motiva

tion for which cannot qualify It as religious. The reasons behind the exclusion 

of religious offences from extraditable crimes were due to the fact that while extra 

ditlon for ordinary crimes served the best Interests of the community o f states,

(1) Law N o .2416, 1911, Harvard Research, Extradition, supra, p .367 .

(2) 87 L . N . T . S . ; p .4 1 4 , A r t .4 ,  p a ra .(b ).

(3) Harvard Research, Extradition, supra, p .330, A r t .5 .

(4) See G reen , "Political Offences, W ar Crimes and Extrad ition", V o l . I I ,  
I . C . L . Q . ,  1962, p . 337 .
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extradition for the offences mentioned above went beyond the scope of crimes 

common to a ll  nations and ventured into an area where internal rules and mores 

varied greatly, and where political and religious philosophies prevalent in the

nations being asked to extradite might be at variance with those of the requesting

(!)state. ’

The Egyptian Constitution since 1923 up to the present time, . as w ell as the Con

stitutions of most of the Arab States, provides that freedom of b e lie f shall be abso- 

luted, and free exercise of the rites of a ll religions and creeds is protected by the 

S tate . But it must be noted that religious liberty is not unlim ited. Like other 

constitutional guarantees, it is limited and subject to certain conditions for the

(31maintenance of public order and m o ra lity / ' Thus, where an a c t, though per

formed in accordance with the commandments of a particular sect, creed or deno

m ination, and in furtherance of a specific b e lie f, faith or re lig ion , endangers 

public order or disrupts the national m orality or conscience, the State has the

(1) To this e ffec t, Travers wrote in his book, Le Droit Penal International, that:
" . . .  La raison de la pratique actuelle  est double. II n ky a pas d 'unite 'de con
ception de d 6 lit re lig ieux; de plus, beaucoup de loTs religieuses ont un cote 
po litique", V o l . IV ,  1921, p .614 .

(2) See the Egyptian Constitution of 19 A p ril, 1923, Arts. 12 and 13; Constitutional 
Proclamation of 10 February, 1953, A r t .4; Constitution of the Republic of Egypt,
16 January, 1956, A r t .43; M . K h a lil, The Arab States and the Arab League, 
o p .c i t . ,  V o l . l ,  p p .461, 498 , 504; see also Constitutions of 1964, A r t .3 4 , and
1971, A r t .4 6 .

(3) See, e .g .  the Constitutions of A lg eria , 1963, A r t .4; Iraq , 1964, A r t .28; Jordan, 
1952, up to i9 6 0 , A r t .14; Kuwait, 1962, A r t .35; Lebanon, of 23 M ay , 1926, 
amended to i9 6 0 , A r t .9; L ibya, 1951 up to 1963, A r t .21; Morocco, 14 December, 
1962, A r t .6; Sudan, 1 January 1956, A r t .5; Syria, 1964, A r t .16; Tunisia, 1959, 
A r t .5; see Peaslee, Constitutions of Nations, o p .c it .



right to intervene and the perpetrator of such an act is liable to be extradited to the

requesting state, Tf a ll other conditions have been fu lfille d . S im ilarly, these

crimes raise the same problem as po litica l offences in cases of the d e lit complexe

(1)
and the de lit connexe.

However, the Egyptian legislation has defined, in Articles 160 and 161 of the 

Crim inal Code, N o .58 of 1937, offences against religion which are punishable 

for a period not exceeding one year or a fine o f not more than £50 . These illegal 

acts consist o f disturbing the exercise of rites o f any faith (mila) or any of its spe

c ia l ceremonies or preventing it ,  whether by violence or threat, damaging, or 

destroying any place of worship, any violation of burial grounds or irreverent 

behaviour in such places. Therefore, if  any of these acts is committed in Egypt, 

the Egyptian Government has the right to request extradition from the state where 

the offender sought refuge, as these offences are considered common crimes. On 

the other hand, in cases when Egypt is a requested state, it is not certain that 

extradition should be refused as no legal provision exists to this end. However, 

in practice, Egypt has not received any request for the extradition of such offenders.

In any event, each individual case is judged in accordance with the circumstances 

pertaining to the offence.

In conformity w ith the modern tendency and along with the movement toward re l i -  

(2)
gious liberty, a provision in the national laws of Egypt and the Arab States, as

(1) Travers, ib id , p . 6 14 .

(2) See the Convention for the Protection of Human Rights and Fundamental Freedoms, 
Rome, 1950, whereby it is stated in A rtic le  9/1 th at” Everyone has the right to 
freedom of thought, conscience and re lig io n ". For the same purpose, see A rt.
17 of the United Nations Declaration of Human Rights.
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w ell as In their treaty agreements with each other, or with other states, should 

be incorporated for excluding purely religious offences from extradition. Even 

the Arab League Extradition Agreement of 1952 has not Included any provision 

prohibiting the extradition o f the person claim ed, if  the requested state has sub

stantial grounds for believing that a request for surrender for an ordinary criminal 

offence has been made for the prosecution or punishment of a person on account 

of his religious opinion, or that the person's position may be prejudiced for such 

a reason. The only exception Is to be found In the Treaty concluded between 

Morocco and Belgium of 1959, whereby A rtic le  3(2) Is wide enough to cover race, 

re lig ion , nationality  and po litica l opinion, and thus It authorises the requested

state to decline extradition o f the person claimed I f ,  In Its discretion, he Is

(1)
going to be prosecuted or punished on account of any of these reasons.

An explanation of the thought behind the non-inclusion of such a provision In 

the 1952 Arab League Agreement on Extradition may be due to the fact that the 

contracting parties are Islamic states, where the m ajority of their peoples are 

Moslems. In addition , Islam Is considered a b e lie f rather than a religion and 

that among the Moslem countries, forgiveness should p reva il. Nevertheless,

It  would be more appropriate I f  the requested state has a discretionary power to 

refuse extradition If  It believes that the request or the relevant criminal proceed

ings are motivated by religious considerations.

(1) See a similar provision In the European Convention on Extradition of 1957, 
supra, A r t .3 (2 ).
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2: Exclusion of Extradition for Reasons Relating to the Person 

A: A Brief Summary of N a tio n a lly -in  Egypt

The object of extradition can be any ind iv idual, regardless of his nationality . 

Nevertheless, the fact that the traditional law of extradition is greatly influenced 

by the desire to respect the sovereignty of each state is one of the reasons for re

fusing to extradite nationals, thus nationality  plays an important role in extradi

tion proceedings. Therefore, it would seem to be appropriate to pay brief 

attention to the concept and the modes of acquisition of citizenship.

0)
The term "national" as a synonym for "subject" or " c it iz e n "  Tn the broad

sense is of comparatively recent orig in . However, it has come into very

general use. In the opinion of the International Court of Justice, nationality

is described as a "legal bond" or a "genuine connection" of existence, interests

and sentiment based on the social fact of attachment, which endows its members

( 2)
together with the existence of reciprocal rights and duties. ' It also may be 

said that there is an important difference between the conception of nationality  

as a term of international law and nationality  as a term of municipal law . For

(1) The distinction between citizens and nationals s till exists in the United States 
Immigration and N a tio n a lity  A c t, 1952. The term "American national" has 
a wider meaning than "U .S . c itize n " , see Hackworth, Digest of International 
Law, V o l . l l l ,  1943, p .5 ; A . P . , 1923-1924, Case N oJO O :

(2) Nottebhom Case "Second Phase", I .C .J .  Reports, 1955, p .23; see also 
Koessler, "Subjects, ‘C itizens*, *National*and Permanent A lleg ian ce" , 56 
Yale  Law Journal, 1946-1947 , p p .5 8 -69 ; Panhuys, The Role of N a tio n a lity  
in International Law , 1959, C h a p .V III,  p p .18 et seq.



the purpose of international law, only the rights and duties of states, arising from 

the status of nationality  in relation to other states, are relevant. The state of 

nationality has the right to exercise permanent and unconditional protection of 

its national and his property in relation to other states, and conversely, the duty 

of other states to recognise the existence of this r ig h t /   ̂ For the purpose of 

municipal law, this conception connotes a specific relationship between national 

and state of nationality , conferring mutual rights and duties on both. There

fore, it is a logical consequence of the exclusive relevance of nationality for 

the purpose of international law, that distinctions made by municipal law between 

various classes of nations are immaterial from the point of view of international law .

In this connection, in the case of Romano v . Comma, the Egyptian Mixed Court of 

Appeal held that: 'The enjoyment of p o litica l rights which is a regular part of 

citizenship, is not essential to nationality which is principally based on the idea 

of subjection to the sovereign of the state"

However, prior to the war of 1914, the Ottomans were certain ly "natives" in 

Egypt, since the Egyptians were technically  Ottoman subjects with an additional 

characteristic named "sujet lo ca l" . This "Indeginat" was not considered national

ity  in its literal sense, but it was an internal system for the definition of those 

Ottoman subjects who had the right of election in Egypt and, consequently, a 

Decree to this end was issued on 29 June, 1900. But by the Declaration of a 

British Protectorate in Egypt, the country was severed from Turkey and, although

(1) P. W eis, N atio n a lity  and Statelessness in International Law, 1956, p .6 .

(2) G aze tte  des Tribunaux M ixtes, 1926, p .158; A . D . ,  1925-1926 , Case N o .195, 
pTZ63"! -------
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the acquisition of a nationality  was regulated on the principles laid down in the 

Ottoman Law of 1869,  ̂  ̂ as there was no law in Egypt to regulate these matters, 

the nationality acquired was not Ottoman, but Egyptian. S im ilarly, in respect 

of the new Arab States carved out of Turkey by the Lausanne Treaty of 24 July,

1923, where the same law of 1869 was applied before their separation, the c it i 

zens of these states were deemed to be foreigners in Egypt, and though it might 

be said that many of them were once Ottoman subjects, this, if  material at a l l ,  

could hardly be made a ground for a distinction . v '

Further, during the period of the British Protectorate over Egypt from 1914 up to 

1922, the Egyptian citizens, being protected persons, were sometimes treated as 

having a status assimilated to that o f nationals of the administering power in their 

international affairs. Hence, it can easily be said that, though this mode did 

not create a new nationality  for the Egyptian subjects, it had an effect on their 

n atio n a lity . To this e ffec t, in the case of The N ational Bank of Egypt v . Austro-

(3)Hungarian Bank, whereby the claim was brought by virtue of Section III of Part X  

of the Treaty of St. Germain providing, inter a lia , for the settlement of debts pay

able before the war and due by a national of one of the contracting parties residing 

within its territory, the claimants were a company incorporated in Egypt, and having 

their registered office Tn C a iro . The M ixed Tribunal held in respect of the nation

a lity  of the inhabitants of a protected state that:

(1) Before the 1869 Law, the Arab States were subject to Islamic Law, which divides 
the world into Dar a l'-ls lam  and D a ra l'H a rb .

(2) G azette  des Tribunaux M ixtes, X I I I ,  Nos. 338, 339, cited in Goadby,"The  
present situation w ith regard to the privileges of foreigners in the N ear East", 
o p .c it . ,  p .266 .

(3) A . D . ,  1923-1924, Case N o .lO , p p .2 3 -2 5 .



according to principles recognised in modern international 
law , a member of a protected nation, w hile he Ts not, by 
reason of the protection of the dominant state, a c itizen  
of the latter for the purposes of its own municipal law , is 
nevertheless generally speaking, in regard to foreign powers 
and their citizens, in a position analogous to that of a c i t i 
zen of the protecting state. Such rights as he may enjoy, 
beyond those which he has in relation to the other members 
of the community to which he belongs, are secured to him 
by virtue of the international status of the protecting 
s ta te . It is accordingly in consonance w ith the prin
ciples now regulating the international system that, when 
two or more powers are entering into a treaty with one 
another, anyone of the high contracting parties should 
stipulate for advantages to be enjoyed by the inhabitants 
of its protectorates. (1)

From this perspective, the same practice could be fu lly  endorsed by the treaties 

concluded by the protecting state w ith  other states for the extradition of crim i

nals which might involve Egyptian nationals. No such treaty was incorporated 

by G rea t Britain to this en d .

However, the British Despatch of 15 M ay , 1922, terminated the British Protector

ate over Egypt, and consequently, the country became independent. Also, in 

accordance with the Lausanne Treaty of 1923, the new Arab States were esta

blished and, consequently, national laws were necessary to be enacted therein; 

in Lebanon, by Ordinance N o .2825 of 30 August, 1924, which was also applied

in Syria; Iraq by the Law N o .42 of 9 O ctober, 1926; Jordan by the Law of 5 M ay,

(2)
1928, and Saudi Arabia in 1938. In respect of Egyptian nationality , the 

position was enunciated in the 1923 Constitution, in which it was provided in the

(1) See to the same e ffe c t, the case of Fried lander and O liv e r v . W einer- 
W eimberger, decided on 17 January, 1923, by the Franco-German M ixed  
Arbitration Tribunal (Receuil I I ,  1923, p .798).

(2) G ab ir G ad Abd El Rahman, Lectures in Private International Law , 1958, 
p p .83-90; Abu Ta leb , A  Summary of International Law as applied in the 
Legal Systems of Egypt and Lebanon, 1972, p p .l 16 -123 .
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Second Section of A rtic le  2 that: "Egyptian nationality shall be defined by Law" .

This attitude has been incorporated in successive Constitutions issued in Egypt from 

that time onwards and, accordingly, the questions of nationality are considered as 

falling  into the domain of exclusive domestic jurisdiction. Although this rule does 

not give the state unlimited liberty to do what Tt likes without any restriction what

soever, it is, nevertheless, governed to a large extent by the principles of inter

national law and existing treaty obligations.

Thus, the first law issued in Egypt in this respect was the Decree of 27 February, 

1929, to settle the rules relating to the acquisition of Egyptian nationality , and 

to confer that nationality by naturalisation granted by the state's organs in accord

ance with this legislation. This in itia l law was followed by successive laws to the 

same effect in 1950, 1956 and 1958. These laws were issued in accordance with 

the changes of circumstances, as w ell as the changes which occurred in the consti

tutional regime of the state. Thus, the Law N o . 160 of 13 September, 1950, was 

issued after the complete independence of Egypt and the termination of capitu la

tions, the Law N o .391 of 20 November, 1956, was enacted due to the change-over 

of the State from a Monarchy to a Republic, and the Law N o .82 of 22 June, 1958, 

in order to be in conformity with the establishment of the United Arab Republic, 

which remained in force until the separation of Syria from the U .A .R . in 

September, 1961 . Even when the Constitutional Proclamation of August, 1971, 

changed the name of U .A .R . to the Arab Republic of Egypt, and Article 6 of 

the 1971 Constitution provided that "Egyptian N a tio n a lity  shall be defined by 

law ", no such legislation has yet been issued. Therefore, the Law N o .82 

of 1958, is still applicable in accordance with A rtic le  191 of the Constitution. 

Under the Law N o .82 of 1958, the acquisition of the original nationality



(acquired at birth) is based prim arily on jus sangu in is /  ̂ Under this ru le, 

nationality  is based on descent. As for the subsequent nationality , it is 

acquired through naturalisation, or m arriage.

Law N o .82 o f 1958

(i) N a tio n a lity  by Descent

Here, blood relationship plays the decisive ro le . Descent from the father's side 

alone is enough for the acquisition o f nationa lity  (A rtic le  2A ), even i f  he is bom  

outside the jurisdiction o f the Republic. In the event, however, of the establish

ment o f descent from the mother's side a lone , other conditions should be fu lfille d ,  

m ainly that the mother should be national of Egypt and the father unknown or of 

an unknown n a tio n a lity , on condition that the birth takes place in the Republic 

(A rtic le  2 , paragraph 2 , and paragraph 3 ) .  As for other c rite ria , they are not 

ind iv idually  sufficient for the acquisition of n a tio n a lity , as set out below .

( ii)  Birth

Birth alone is not enough, but should be combined together w ith other circumstances 

or conditions. In addition to what we mentioned concerning the child's re la tion 

ship to his mother, nationality  may be granted in the fo llow ing cases:

a .  A  foundling who is presumed to have been bom in the Republic, unless 

otherwise proved ^  (A rtic le  2 , paragraph 4 ) .

(1) This principle is s tric tly  applied  by states such as Austria, C h ina , G erm any, 
Japan, U .S .S .R . ,  Sw itzerland and other States; see Harvard Research, 
N a tio n a lity , 23 A . J . I . L . ,  1929, Appendix N o . l ,  1 (1 ).

(2) This method is called the jus soli under which n ationality  is acquired by the 
mere fact of birth w ith in  the territory  of the state.
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b . In the event of the birth taking place abroad from a mother possessing 

Egyptian nationa lity  and a father who is unknown or without a national

ity , and i f  the child opts the Egyptian nationality  w ithin a year of be

coming of age, provided he has taken up normal residence in the Republic 

during a t least five  consecutive years prior to his atta in ing  his majority 

(A rtic le  3 ) .

c . Birth is also a proper reason for the acquisition of Egyptian nationality  

i f  it has taken place in the Republic.

In this case, nationality  would be acquired through private naturalisation. In 

this respect, A rtic le  4 provides that the M inister of the Interior may, by a m ini

sterial order, confer Egyptian n ationality  on any foreigners bom in the Republic 

provided that he satisfies the follow ing conditions:

(1) That he files an application w ithin one year of becoming of age .

(2) That his ordinary residence upon becoming of age would be the Republic

of Egypt.

(3) That he should possess sound mental powers, and not suffer from an illness 

v/hich would make him a lia b ility  on society.

(4) That he should be of good conduct and unimpaired reputation. He must

not have been sentenced for any crime injuring his honour or to any

punishment restricting his liberty , unless his honourable status has been 

fu lly  restored to him .

(5) That he should be acquainted w ith  the Arabic language.

It is also permissible under A rtic le  10 to confer Egyptian nationality  by order of the 

M inister o f the interior on:



(1) Every person bom in the Re public of o fore i gn fo ther who wq s q Iso born i n 

it , provided that such a foreigner belongs through his nationality  to a 

country, the m ajority o f whose population speak Arabic and believe In 

the Islamic fa ith .

(2) Every person born in the Republic o f Egypt o f a father of Egyptian origin  

who has not been known to have any other n a tio n a lity , provided that he 

files an application for the purpose.

From the above-m entioned, It  may be stated that Egypt adopts the two systems of 

the jus sanguinis and the jus s o l i /  ^

( ill)  N a tio n a lity  by Naturalisation

In addition to nationality  based upon b irth , Egyptian nationality  may be acquired 

by some voluntary a c t, Tn accordance w ith  which a person born a c itizen  of one 

state obtains the status of an adopted c itizen  of Egypt. The procedure by which 

such new nationa lity  Is acquired Is known as "naturalisation". It results from an 

express a c t of the Individual combined w ith an express grant by the M inister of 

the In terior, subject to the rules and conditions settled in the Egyptian Legisla

t io n . International Law does not contain any specific rules to govern this fie ld  

of state a c tiv ity , nor does it Impose any lim itation on its freedom of decision. 

Therefore, Egypt is entitled  to regulate this matter according to Its own conception

(1) States which apply the tw o methods are -  Jordan, Law N o .6 o f 4 February, 1954; 
Lebanon, Law of 31 January, 1951; Libya^Law N o . l 7  of 1954; Syria, Decret 
Legislatlf N o .21 of 4 February, 1953; Iraq , Law o f 9 O ctober, 1926; The jus 
soli principle Is In predominance In Saudi A rab ia , Ordinance o f 5 December, 
1938, as w ell as Sudan, Act N o .2 2 , of 1957; see Laws concerning natio n a lity , 
U . N  .Leg is lative Series, 1954, and Its Supplement of 1959.



of the degree to which its national Interest w ill be promoted by extending its 

n ationality  to outsiders. For Instance, Egyptian nationa lity  may be granted, 

by an order of the President o f the Republic, to any foreigner who has rendered 

valuable services to the State or to Heads of Religious Communities. Egyptian 

nationality  may also be conferred through naturalisation on any person who had 

joined the Arab fighting forces and fought in their ranks. Such a person would 

enjoy the rights o f citizens Immediately a fte r naturalisation w ith no other condi

tion of residence.

Residence -  Residence for ten years also contributes to the acquisition of national 

Ity  by naturalisation. Residence for five  years also contributes to the acquisition  

of Egyptian nationality  In the event of the applicant having obtained a permission 

for dom icile (A rtic le  6 ), or was of Egyptian origin and had filed  an application  

for the n a tio n a lity , provided that he does not possess any o ther. (A rtic le  10, 

paragraph 3 ) .

M arriage to a C itizen  -  A  foreign woman who marries a person enjoying Egyptian 

n atio n a lity , may acquire this n ationa lity  I f  she notifies the M inister of Interior of 

her desire to do so, and If  the marriage lasts for two years from the date of the 

n o tice . The M inister of Interior may, through a motivated decision, before 

the expiry of that period, deprive the w ife from the right to acquire that national

i ty .  Such a woman w il l  not lose Egyptian n ationality  on the termination of the 

m arriage, unless she marries a foreigner and acquires his nationality  In accordance 

with the special laws of that n a tio n a lity , or recovers her original n atio n a lity .

The law does not give a foreigner's marriage to a woman of Egyptian nationality  

the right to acquire that n a tio n a lity , as in the case o f some legislation such as 

the Lebanese.
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It is not proposed to examine here the various methods by which Egyptian national

ity  is a c q u ire d /  ̂ other than that discussed above, but it should be noted that, a l 

though the naturalised a lien  does not have the right to enjoy the privileges of c it i 

zens of the Republic, or to practice their p o litica l rights before the lapse of five

(2)
years from the date of gaining that n a tio n a lityy he Is considered an Egyptian 

national as far as extradition is concerned. One further point should be con

sidered, which is that that jurisdiction of the M inister of the Interior has now been 

transferred to the President of the State.

A fter this b rie f discussion on Egyptian nationa lity , we come to the main topic of 

ascertaining how Egypt behaves when a question is raised relating to one of its 

nationals involved in extradition proceedings. Before discussing this point, 

some consideration of the rule of personal jurisdiction is worth mentioning.

B: The Rule of Personal Jurisdiction in the Egyptian Penal Code in Relation 

to Comparative Law

The casual relationship between the non-extrad ition  of nationals and the personality 

of the law in modern times, most uncompromisingly applied in c iv il law countries, 

is perfectly illustrated in the Egyptian Penal Codeof 1937, A rtic le  3 , which stipu

lates that:

(1) See Law N o .82 of 1958, Egyptian Economic and Political Review, September, 
1958 , p .36; see also Eugene Cotran, "Some Legal Aspects of the Formation of 
the U .A .R . and the United Arab States", o p .c i t . ,  p p .3 8 0 -3 8 7 .

(2) States do not give a naturalised alien exactly  the same rights as are possessed by 
natural-born citizens, for U .S . see the N a tio n a lity  Law of 1952; for the Law of 
the U .K . ,  see Section 20 of the British N a tio n a lity  Act of 1948; Parry, 
N atio n a lity  and C itizenship , Laws of the Commonwealth and of the Republic of 
Ireland, 1957, pp. 3 2 1 -3 2 3 .



Egyptian subjects guilty o f the commission outside Egypt of 
acts which are classified as crimes or misdemeanours in the 
Penal Code are punishable in accordance w ith its terms on 
their return to Egypt.

But the condition is added that the act must also be a punishable offence under the 

law of the country in which it has been committed. Thus, for the application of 

this provision, certain points should be considered. First, the offences in question 

should be punishable by the Egyptian Penal Code as w ell as by the lex loci d e lic t i.  

It is quite sufficient if  the A ct charged is punishable with a crim inal, correctional 

or police penalty by the foreign law where the act is committed. Identity of 

punishment is not required. One must suppose that the legislator allows this con

dition because he hesitates to impose upon his subjects a standard of conduct higher 

than that of the community in which they d w e ll. The Egyptian law on this subject 

is based upon French principles whereby infractions committed abroad should be 

punished by the state of a lleg iance in whose territory the fugitive offender took 

refuge, because that punishment, just in itself, is necessary for the preservation 

of public order of that S ta te /  ^

Second, in respect of whether the return of the offender should be voluntary or 

whether, for exam ple, an enforced return under extradition for another offence, 

or by any other means, would suffice, the French view considers that the return 

must be voluntary, but in accordance w ith Egyptian writers, as w ell as judicial 

judgments, this concession to an offender should not be taken into consideration.

It is not justified by the tex t, which appears merely to prevent judgment by de

fa u lt. Therefore, the delinquent concerned is not entitled  to apply for his

(1) G arraud, Traite th6orique et pratique de droit p6nal Fran^ais, V o l . ! , 1907, 
p .386.



release, by reason of being forcibly brought back to Egypt or because of an 

irregularity in the process by which he was brought back.

Third, it  may be impossible to say in which country the offence was committed 

(e .g .  robbery on a train from one state to another). The condition that the act 

must be punishable by the law of the country where it  was committed can only 

apply if  a law exists at a ll and is ascerta inab le . The object of the condition 

is to lim it the crim inal lia b ility  of the Egyptian subject abroad to the foreign 

standard, but if  there is no standard, or no civilised or no ascertainable standard , 

the condition is inapp licab le .

Fourth, the question of who qualifies as an Egyptian subject for the application  

of this provision is, in general, a question for the Egyptian law relating to 

nationality  rather than extrad ition . The reason for incorporating such a condi

tion is due to the fact that the requesting state may obtain the surrender of its 

own nationals, nationals of a third state, or stateless persons. Those aliens 

may also be deported from Egypt as the Egyptian Penal Code does not claim  

jurisdiction over them, except in cases which fa ll under A rtic le  2 of this Code, 

previously discussed. A  national becomes liab le to prosecution by the state 

of his alleg iance a t the time o f the wrongful act or omission, and this lia b ility  

is not terminated by subsequent expatriation or naturalisation abroad. This 

attitude has been embraced by the Penal Codes of both Syria and Lebanon 

(A rtic le  2 0 ). In connection with the Egyptian Law, this point has not been 

c la rifie d , and thus it was held in the view  of some writers that nationality  at 

the time o f the offence should continue until the time of prosecution, in order 

that jurisdiction under this A rtic le  might be ach ieved.



Therefore, the rule of personal jurisdiction in crim inal law extends in Egypt, as 

w ell as in most of the Arab States applying the c iv il law system, to a much wider 

range of offences committed by nationals abroad, even to the entire Criminal

C o d e /  ̂ Under these systems of law, the competence to prosecute nationals

(2)
for a 11 or most serious offences committed abroad, w hile  subject to certain  

practical d ifficu lties , ensures that application of the rule excluding nationals 

from extradition w ill not necessarily result in a complete fa ilure  of justice. W ith  

out a doubt, the intervention o f national justice over crimes on the principle of 

personality w ill always be exceptional or subsidiary, but it w ill be legitimate in 

the measure to which it is useful.

On the other hand, the legislation found in the common law countries such as the 

United States and the United Kingdom providing for the punishment o f crimes 

committed by rvationals abroad requires special consideration, as they believe that, 

for the administration of justice, it is essential that the persons accused of crime 

should be tried at or near the place where the crime was perpetrated and if  they

(1) The jurisdiction to prosecute and punish nationals for crimes committed anywhere 
has been consistently recognised in the resolutions and draft codes approved by 
various international bodies; see Harvard Research, Jurisdiction with Respect to 
Crim e, 29 A . J . I . L . , Supp, Pdrt I I ,  1935, p .521 .

(2) Sudan Penal Code of 1924, A r t .4 ,  S e c .2 , but it  is required that the offender be 
domiciled in the Sudan.

(3) Lebanon Penal Code of 1942, A r t .20; Syria , Penal Code of 1949, A r t .20; see 
also A r t .23 whereby rules of the Syrian Penal Code also apply to every foreigner 
resident in Syria who commits abroad a felony or a misdemeanour not mentioned 
in Arts. 19, 20 and 21 of the Penal Code, if  his extradition was not requested or 
accepted; Jordan, Code o f Crim inal Procedure (to 1924), A r t .7; see also for 
jurisdiction over offences enumerated, Iraq, Penal C ode, 1924, A . l  (bearing  
arms against the state).



have managed to escape from that p lace, they should be sent back when that 

state requests their surrender. Relying on this princip le, these countries do not 

grant any special status to their n a t io n a ls .^  If their profession was taken at 

its face value, there would certain ly be no need for statutes extending jurisdiction  

over nationals for crimes committed abroad, and none would be expected, except 

the inevitable treason statutes. The policy is not very w e ll implemented. Both 

G re a t Britain and the United States are bound by treaties which prevent the extra

dition of nationals -  the U .S . by many more than the U .K .  Thus, the principle 

of the personal jurisdiction comes to be of considerable importance. An exam i

nation of this exception to the extent to which the British Government could pro

secute its citizens for crimes committed outside British jurisdiction, in cases where 

the extradition of those individuals was forbidden by an extradition treaty, can 

be realised only in six cases: murder and manslaughter; bigamy; offences by 

British Nationals on foreign ships to which they do not belong; traffic  in slaves; 

traffic  in white slaves; and destruction or interference with submarine c a b le s .^

It is obvious then that the U .K .  has some limited power to prosecute her 

nationals for certain serious crimes committed abroad, but these crimes include 

only a small part of the total of extraditable offences and such grants of jurisdict

ion do not always mean what they seem to mean. For exam ple, 24 and 25 V ie t .

c .1 0 0 , Secs. 4 and 9 provide in substance:

(1) See e . g . ,  Canada, Extradition A c t, 1952, A r t . lO ;  G rea t Britain, Extra
dition Act of 1870, A r t .lO ; Ind ia, Extradition A ct of 1962, C h .I I ;  Israel, 
Extradition Law of 1954, A r t .3; United States, Code Annotated, V o l . 18, 
paras. 651 -6 6 8 .

(2) Johnson, "Extraterritorial Crim inal Legislation", 13 Canadian Bar Review, 
1935, pp.127-142.
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. . .  persons who conspire in England to murder foreigners 
abroad, or become in England accessories (e ither before 
or a fte r the act) to murder or manslaughter committed 
abroad, shall be in the same position in every respect 
as if  the crime committed abroad had been committed 
in England. (1)

It is clear that this is not the same as jurisdiction over British nationals who commit 

murder or manslaughter abroad. Even less can be said for the U .S . Certain  

statutes of the U .S . permit the exercise of personal jurisdiction by American Courts, 

but most o f them deal with offences related to treason, whereby in most of these 

cases, foreign governments would not be interested in the offence and would, there

fore, never demand the extradition of its perpetrator. O n ly  one, that directed  

against slave trade and peonage, could conceivably apply to a U .S . national re

quested in extradition proceedings by a foreign state.

There can be no argument w ith the statement that i f  those states do not extradite  

their nationals, they must, of necessity, enjoy complete freedom of p un ishm ent.^  

Therefore, it is generally agreed that although trials of nationals for crimes commit

ted in the territory o f other states is less satisfactory than tr ia l in foro d e lic ti commissi, 

it is better that persons accused of crime should be tried before the courts of their own 

nationality than that they should not be prosecuted a t a l l .

Nevertheless, in respect of Egypt and other Arab countries where the rule of per

sonal jurisdiction over the offender can be invoked, there are practical objections 

which seem to be of considerable importance. These objections may be summarised 

as follows:

(1) Stephen, A  History of the Criminal Law of England, Vo 1.2, 1883, p . 13 .

(2) Rafuse, The Extradition of N ationals , 1939, p . 143.
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1 . Witnesses must be brought long distances at great Inconvenience and expense, 

or must give their evidence In the unsatisfactory form of written affidavits.

To this e ffec t, the Public Prosecution Instructions of 1958 In Egypt have 

arranged the order of the Service of summons abroad, as w ell as the recorded 

evidence requested by the Egyptian Government from other states. It Is not 

stipulated that witnesses to crime committed abroad should attend the legal 

proceedings In Egypt, but that a ll legal Inquiries such as the hearing and 

confrontation of witnesses, delegation of experts, seizure of articles, 

searching and cross-examination of the accused persons should be carried 

out by the competent judicial authority In the requested state. Thus,

A rtic le  806 of the Public Prosecution Instructions provides that:

If It  Is desired to question an accused person, or a witness 
who Is domiciled abroad, the competent prosecution has 
to w rite a memorandum on the facts of the case, the In
formation regarding the Identity and the domicile of the 
person desired to be question. The competent Prosecu
tion communicates this memorandum to the Cabinet of the 
Attorney G eneral to make the decision of delegating the 
competent judicial authority in that country and taking 
the necessary steps to put into e ffe c t.

2 .  Expense and Inconvenience may preclude altogether access to expert and eye 

witness testimonies, which would otherwise be availab le  to give a complete 

picture of the crim e.

3 .  Arrangements must be made for the transportation of documents and exhibits.

4 .  The possibility of a view of the locus In quo, sometimes an advantage to a 

trial court, is ruled out.

These and other difficulties constitute a grave handicap to both prosecution and

defence. A  failure of justice and an acquittal Is, therefore, like ly  to occur,
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even i f  the utmost diligence is u s e d / ^

It appears, then, that the best protection a state can offer its subject is to assure 

him of the opportunity of defending himself a t the place where he can most easily  

prove his innocence, or i f  gu ilty , the extentuating circumstances that justified 

his action . For the very same reasons, the task of the prosecution is simpler if  

it can be carried out a t or near the scene of the crim e. From this perspective, 

the valuable principle of the local administration of criminal justice is m ain- 

tained ^

C: Non-Extradition of Nationals in Law and Practice in Egypt and Other 

Arab States

The practice of excluding the extradition of an Egyptian national has been favoured 

o ffic ia lly  by the Crim inal C ircular N o .8 of 1901, which laid down the principle  

that Extradition is not granted when it concerns an Egyptian subject, and that when 

he has committed a crime in a foreign country he.shall not, on that account, be 

delivered up to such a country. The acceptance of the offender to be extradited  

is of no significance to the principle of non-extradition of nationals as it is con

sidered "une regie imperative et non dispositive” . Taking into account the dec i

sions pronounced by the competent Egyptian authorities on the matter of extradi

tion, we find that they are in conformity w ith  the provision aforementioned. To 

this e ffec t, in several despatches from the Cases Department of the Ministry of 

Justice, it was held that Egypt adhered to the principle of non-extradition of

(1) Lewis, On Foreign Jurisdiction and the Extradition of Criminals, o p .c lt . ,  
pp.30-3T"]

(2) Lewis, Ib id , p . 4 9 .
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nationals, which is adopted by the continental European countries. Such an a t t i 

tude is firmly established.^  ̂ The same object was achieved in Finding N o .9

of the Egyptian Conseil d ’Etat issued on 16 September, 1946, whereby it stated that:

. . .  as it has been concluded from the reciprocal letters 
between the M inistry of Foreign A ffa irs , the M inistry of 
Justice and the Ministry of the Interior, that the condi
tions required for extradition are fu lfilled  in this case in 
formal and in substance, thus approving extradition if  it 
is proved beyond doubt that the requested person is not of 
Egyptian nationality .

S im ilarly , the law and practice of the Arab States is so uniformly opposed to the

concept of extradition of nationals, that any minor exception is regarded as a

(2)
sufficient cause to invoke the general ru le, and has its expression in its

(3)
national codes. It appears that these states have based the exclusion rule

on its rule of personal jurisidction over acts committed abroad, provided that 

these crimes are cognisable and punishable by the laws of both states. A  prose

cution may be instituted at the instance of the prosecuting authorities of the fugi

tive^  own state acting on material supplied by foreign police authorities. On  

the same grounds, the B ilateral Treaty between Belgium and Lebanon of 1953 pro

vides in A rtic le  12 that: " . . .  The High contracting parties shall not in any case

(1) Ministry of Foreign A ffa irs , Letter N o .255 of 22 December, 1946; Letter N o .
234 , 1 7 /2 4 /1 2 7  of June, 1944.

(2) The same object is achieved by other states by definition of extradition as "the 
surrender of aliens", see e .g . ,  Belgium, Extradition Law of 1874, A r t . l ;  N ether
lands, Extradition Law as amended in 1967, Art .2 ; Poland, Extradition Law of 
1875, A r t . l ;  Morocco, Extradition Law of 1958.

(3) A lgeria , Extradition Law of 1966, A r t .698; Lebanon Penal Code of 1943, A r t .32; 
Libya Penal Code, A r t .9 , para.4 ; Morocco, Extradition Law of 1958, A r t .5 , 
para.A ; Syria, Penal Code of 1949, A r t .3 2 .
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or for any reason be obliged to surrender their nationals to each other, but this 

shall not bar their prosecution in their countries under the laws in force".

There are certain Arab countries, such as Iraq and Jordan, which do not provide 

for the non-extradition of nationals. This, however, does not necessarily mean 

that they permit e x tra d it io n /  ̂ and it is hazardous to draw such a conclusion in 

the absence of any defin ite case law to supplement i t .  The preponderate prac

tice of these states is to decline extradition of their nationals to a foreign state

(2)
in the absence of any treaty obligations.

The b ilatera l treaties concluded by Arab States among themselves, and w ith other 

states which adopt the principle of te rrito ria lity  of crime, prove the long-esta

blished practice of non-extradition of nationals. This has been achieved, either 

by the unqualified exemption of nationals from the operation of a treaty, such as 

the Treaties between Iraq and Turkey, Belgium and Lebanon, and those of Morocco

(3)with both France and Belgium, or by inserting the so-called optional clause per

mitting the contracting parties to grant or refuse the extradition of their subjects, 

such as the Treaties concluded by Iraq, on the one hand, and Syria, G reat Britain

(1) Harvard Research, Extradition, supra, p . 125.

(2) See a different approach of statutes of certain states which expressly provide for 
the non-extradition of their nationals except if  otherwise provided in an inter
national treaty, e .g .  Hungary, Crim inal Code of 1961, S ec .8(1); Ita ly , Penal 
Code of 1930, A rt. 13; Paraguay, Codigo-Penal of 1914, A r t . l  1 .

(3) See Iraq-Turkey, 1946, A r t . l ;  Belgium-Lebanon, 1953, A r t .13; Treaties of 
Morocco with France, 1957, A r t .28; Belgium, 1959, A r t .4 .  In the latter two 
Treaties, the duty of the requested state to prosecute its nationals i f  the request
ing party so requests has been provided there in .
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and the United S ta te s /^  respectively, on the other. The same concession Is

provided for In Syria's Treaties with both Lebanon and Jordan, with an additional 

provision to the effect that, when there Is such a refusal for surrender, the requested

(2)
state shall Itself prosecute the person claimed a t the request of the demanding party.

The same can be said In the Egyptlan-lraqI Treaty as w e ll as that between Abu-DhabI

(3)
and Tunisia.

Further, certain Arab States have confined extradition to the nationals of the request

ing states. This Is  undoubtedly a narrow concept of extradition which cannot be 

justified either ju d ic ia lly  or lo g ica lly . This Is effected in the Bilateral Treaties

(4) (5)concluded by Iraq qlth H Ig a z /  ' and with the Yem en. In the Treaty between

Kuwait and Saudi Arabia of 1942, extradition was extended to Include nationals 

of third Arab s ta te s .^  These contracting states have become parties to the Arab 

League Extradition Agreement of 1952 whereby In such cases, A rtic le  18 can be 

applied , In which It Is provided that: " If  the provisions of this Agreement are In 

conflict w ith the terms of any b ilatera l agreement between two signatory states,

(1) See Treaties of Iraq with Syria, 1929, A r t .5; G reat Britain, 1932, A rt.4; U .S .
1934, A r t .8 , whereby It Is provided that "neither of the contracting parties shall
be bound to deliver up Its own c itizen s".

(2) See Treaties of Syria w ith Lebanon, 1951, A r t .3; Jordan, 1953, A r t .3 .

(3) See Egypt-lraq, 1964, A r t .38; A bu-D habl-Tunlsia, 1975, A r t .27 , para.2 .

(4) Iraq-H Igaz of 1931, Arts. 1 and 2 .

(5) Iraq-Yemen of 1946, Arts. 1 and 2 .

(6) To this e ffec t, A r t . l  provides that: "The Government of Kuwait shall surrender
to the Government of Saudi Arabia any person In the territory of Kuwait who Is
a national of Saudi Arabia or of a .third Arab state, and who has committed w ith 
in the boundaries of Saudi Arabia any of the crimes mentioned In A rtic le  3 of 
this Agreement".
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the provisions most suitable for fac ilita ting  extradition shall be applied".

What is the idea -  if  not the principle -  behind the exception of the non-extra

dition of nationals?

The Egyptian attitude in justifying the non-extradition of nationals depends upon 

the legal principle that an Egyptian national has the right to remain on the terri

tory of his homeland, a right which has been guaranteed in the Constitution since 

1923, up to the 1971 Constitution, in which it is provided that* "N o  Egyptian 

may be deported from, or prevented from returning to Egypt".

Therefore, the superficial basis for such adherence is a constitutional obligation, 

as extradition is considered by most of the Egyptian writers as a type of deporta

tion . This is a weak basis for the exemption of nationals from extradition when 

it is reflected that the limited surrender of sovereignty represented by the insti— 

ution is itself a form of protection of that sovereignty from the incursion of 

foreign criminals. C erta in ly , any right held by a national to reside in his 

homeland is rendered questionable if  he voluntarily leaves his country and while 

abroad, violates the hospitality of his foreign hosts. It would appear to be the 

duty of his national state to ensure that he accounts for his actions wherever 

committed. His protection at home would be damaging to the good name of 

his state in the fam ily of nations. Besides, this constitutional right of a person 

not being disturbed in his homeland is confined to his right of not being deported, 

and should not extend to the right of not being extradited. There should be no 

confusion between deportation and extradition , as they are clearly  distinct in 

purpose. The question of deportation normally arises only in respect of undesired



aliens but, on the other hand, the object of extradition is to restore a fugitive  

crim inal, either a lien  or national, to the jurisdiction of a state which has a lawful 

claim to try or punish him for an offence. The reason for incorporating such a 

provision in the Egyptian Constitution of 1923, and in succeeding Constitutions,

Y
is for the purpose of the absolute abolition of the penalty of "banishment or e x ile " , 

which abounded in the past against Egyptian nationals in times of severe internal 

disorder. Such a process is a penalty in the jurid ic ia l strict sense of this word. 

Therefore, it is obviously clear that the principle of non-extradition of Egyptian 

nationals is not distinctly mentioned in the Egyptian C o n s titu tio n /^  and did not 

occur to the drafters at that tim e, and any other interpretation does not coincide

with the meaning of this provision and its significance, which was mentioned in

H v
the Travaux Perpetoires of the Constitution. The only justification for the ex

ception of subjects has its expression early in the Criminal C ircular N o .8 of 1901, 

as w ell as in the Egyptian practice.

Other arguments in favour of exempting nationals from surrender can be summarised 

as follows:

First, there is the contention that the states owes protection to its citizens.

Carried to its logical conclusion, this argument is untenable, for it takes the 

form of distrust of the administration of justice by Foreign Governments, which 

is certain ly not justifiable today. Fallacious as this assumption may be, the 

duty ought equally to be owed to aliens law fully residing w ithin the state, since 

international law generally obliges states to extend the equal protection of its

(1) See in contrast, the absolute prohibition on the extradition of nationals in 
the following Constitutions: Basic Law of the Federal Republic of Germ any, 
1949, A r t .16 (2 ), of Ita ly  of 1947, A r t .26; of Eastern Germany of 1949, 
A rt.lO ; of Yugoslavia of 1963, A r t .59 , cited in Z la tr i6 , o p .c it . ,  p .363.
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law to a ll  persons within Its jurisdiction. However, If  civilised states have suffi

cient confidence In one another to enter Into extradition treaties at a l l ,  they ought

(1)
to be w illin g  to surrender their own subjects when occasions arise.

Second, every person has a right to trial by his natural judges who are considered 

to be those of the country of which he Is a c it iz e n . For his state to extradite him 

Is a violation of Its duty of loyalty to Its people and a denial of his rights. This 

theory falls to the ground where the crime has been committed In another state. 

French and Egyptian writers do not Interpret this concept as having any applica

tion to the extradition of a person charged with committing a crime abroad. The 

droit au sejour finds little  acceptance In the world today. Most authorities, like 

wise, re ject the contention that natural judges are national judges, arguing that

(2)
the natural judge o f a suspect Is the judge of the competent court.

Third, a national who knows neither the language nor the customs of a foreign 

country may experience particular, and v irtua lly  Insurmountable, d ifficulties If 

he Is accused at a foreign court. Therefore, prosecution, tria l and punishment 

In the country to which the delinquent belongs (where he Is at home) are generally 

In the Interest of justice, because there he Is In the best position to prepare and 

organise his defence, there his antecedents, social background and other personal 

circumstances, as w ell as his motives, can be more easily Investigated and appre

ciated than elsewhere. In our v iew , It Is not permissible for a state to refuse the 

surrender of Its nationals on the grounds of not having confidence in the judicial

(1) Lawrence, The Principles of International L a w , o p .c l t . ,  p .243.

(2) Travers, Droit Penal International, V o l .V ,  1922, p p .23 -24 ; G arraud, Tralte  
de droit Penal Franfrals, 3rd E d ., 1913, p.452 .
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system of the requesting s ta te / ^

N atu ra lly , It Is a well-established practice for the diplomatic representatives of

the fugitive's state to make representation on the offender's behalf, relating to

the arrangement o f his defence, the provision of Interpreters, his welfare In

custody, e tc . Moreover, I f  It would be oppressive to deliver a national to be

tried before the Courts of another country, It should be equally objectionable to

(2)
extradite a national of a third state t.o that country.

Fourth, It Is argued that the extradition of nationals Is an offence to the national

dignity and the honour of the state and, therefore, some states do not consent that

Its citizens should be compelled to bow their heads In obedience to the commands

(3)
of a foreign authority. This argument Is of little  more than historical Inter

est as It belongs to an age which Is happily vanishing.

(I) Acquisition of N atio n a lity  after the Commission of a Crime

The m ajority of states, whose penal codes extend jurisdiction of their national 

courts over their own subjects for crimes committed abroad, do not refuse, however, 

to extradite those naturalised citizens who have acquired that nationality  only

(4)
after the accomplishment of the alleged crime. For Instance, It has been

(1) Hafez Ghanem, in his Report on U .A .R . to the Asian-Afrlcan Committee, 
o p .c l t . , p .84 .

(2) Shearer, Extradition, o p .c lt . ,  p .120.

(3) See Rafuse, supra, p .94; see also "Extradition of Nationals", 10 Temp L .Q . ,  
1935-1936, pTT27

(4) See e .g . ,  France, Code d'Instruction crim lnelle , 1929, A r t .5; Netherlands 
Penal Code, A r t .5 .



held In France that, so far as extradition law is concerned, the material point of 

time for the consideration of nationality of the accused is the time of the commis

sion of the offence and not of the actual request for surrender/  ̂ The same

approach can be found in the national laws of some Arab States, as w ell as in

(2)
their treaty arrangements. For example,, A rtic le  3 of the Extradition Treaty

between Syria and Lebanon, provides that:

The state to which application for extradition is made may 
refuse the application if  the person claimed was a national 
of that state at the time the offence was committed and 
proceedings are instituted against him in the courts of that 
state , in accordance with its laws in virtue of a file  pre
pared by the judicial authorities of the applicant state

This attitude leads to the conclusion that individuals can be extradited i f  the 

nationality of the state of asylum has been obtained after the perpetration of the 

crime for which extradition is demanded. On the other hand, the Criminal C ir

cular N o .8 of 1901, in Egypt, does not say at what time the nationality of a per

son demanded in extradition is to be determined, thus, Egypt, as a requested state, 

may decline the surrender of a national relying on its tradition and public law even 

i f  the claimed person has been naturalised after the commission of the crime for

(3)
which extradition is sought. Therefore, it has been held by the Conseil

d'Etat in Egypt that, ?n accordance with the various treaties concluded by Egypt,

(1) In re A , 18 In t*1 L . R. (Court of Appeal of A ix , 1951), p . 324 .

(2) See Extradition Laws of A lg e ria , 1966, A r t .698, p a ra .( l) ;  Morocco, A rt.V  
para. 1; for Treaties, see those concluded by Syria with Lebanon, 1951, A r t .3; 
Jordan, 1953, A r t .3; France-M orocco, 1957, A r t .28; A bu-Dhabi-Tunisia,
1975, A r t .27, para.2 .

(3) See e .g . ,  the same approach, G reece , Code of Crim inal Procedure, of 1950, A r t .3; 
Sweden Law of Extradition, 1957, A r t .2; Sw itzerland, Extradition Law of
1892, A r t .2; Yugoslavia, Code de Procedure Penale, 1954, A r t .4 5 6 .
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there Is no distinction between nationality  acquired before or after, the act for 

which extradition is demanded. The decisive moment for determining the 

nationality of the person concerned, therefore, shall be the moment of the actual 

request for surrender, and not a t the time of the offence's commission /   ̂ This 

attitude varies from that adopted by Belgium In the Treaties with both Lebanon and 

Morocco, whereby nationality is determined as at the date of su rrender/^

The question which Imposes Itself Is to what length does Egypt carry her policy of 

protection of those criminal nationals? Her law forbids their extradition, even 

if  they were naturalised after the commission of their crime or have taken another 

nationality without having expressly renounced their first.

It should be noted that when naturalisation Is obtained by fraud, It should be Ig

nored If  the evidence of such fraud Is strong and d e fin ite . To this end, the 

Egyptian M ixed Court of Appeal held on 23 M arch, 1937, that:

The law makes naturalisation dependent on the w ill of the 
Ind ividual, but there must be a genuine Intention to divest 
oneself of one nationality In order to become a member of 
another state. If  It  were shown that such an Intention 
did not exist but that In making the change the Individual 
merely wished to become a citizen of another state In 
order to carry out acts which were forbidden by the law 
of the state of orig in , his act could not be regarded as 
ju rid ica lly  v a lid . (3)

Such a question may arise not only In an ordinary case of naturalisation but also

(1) Arab League, General Secretariat, Legal Department, cited In the Session N o .20 
on Extradition Agreement within the League, held In June, 1951 .

(2) Ib id .

(3) G azette  des Trlbunaux MIxtes d*Egypte, 27 , 1936-1937 f p .274; A . D . , 1935-
1937, Case N o . 128, p p .2 9 3 -2 9 4 .
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where a foreign woman, a fter committing a crime abroad, married an Egyptian 

national and, subsequently, sought refuge In Egypt. By this marriage, accord

ing to the N ationa lity  Law of 1929 (A rtic le  14), she could acquire Egyptian 

nationality and, therefore, could not be extradited to the state where the crime

was committed. In such cases, the marriage can be regarded as {Subterfuge to 

. 0 )escape prosecution. '

In the successive laws of nationality since 1950, the Egyptian legislator regulated 

these cases. Thus, It has been provided by A rtic le  21 of the Law N o .82 o f 1958, 

that:

The M inister of the Interior may, by a motivated order, 
withdraw Egyptian nationality a t any time from those 
persons who have obtained their nationality  through 
fraud or d eceit.

This withdrawal of nationality  entails the cancellation of this nationality on Its 

b e a re r / ^

A t a ll events, the acquisition of Egyptian nationality  Is not easy, especially if the 

person In question applies a fter the commission of the offence. The Egyptian 

authorities w ill enquire Into the background of the applicant before a certificate  

of naturalisation Is Issued, as he must fu lfil the condition of good conduct and 

unimpaired reputation; he must not have been sentenced for any crime Injuring

(1) See also In this respect, Donndleu de Vabres, In his report to La Soclete
d*Etudes Legislatives, who stated that: "On depasse les motifs de protection, 
et on en exagere la portee, lorsqu'on I ‘extend au clvls novus > dont le loyallsme 
est suspect et dont la naturalisation survenue aussltot apres la commission d*un 
d e lit n'echappe pas au soup^on de fraude", cited In the Arab League, General 
Secretariat, Session N o .20 on Extradition, June, 1951, p .2 .

(2) Law N o .82 of 1958, A r t .24 .
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his honour; or to any punishment restricting his liberty, unless his honourable 

status shall have been legally restored to him.

In respect of a foreign woman marrying an Egyptian subject, nationality cannot 

be granted by the mere act of marriage, but certain conditions must be f u l f i l le d .^

Further, a change in nationality which results in the loss of Egyptian nationality , 

w ill permit the competent authorities in Egypt to accord extradition.

(ii) Dual N atio n a lity

Dual or m ultiple nationality  is encountered among citizens of almost a ll countries,

as the unavoidable consequence of the conflicting nationality  and citizenship laws

of various countries. G enera lly  speaking, the phenomenon of plural nationality

or citizenship arisepfrom the concurrent application of the principles of jus soli

and jus sanquinis a t b irth , or from the concurrent operation of different nationality

and citizenship laws, and the absence of uniformity in such laws concerning, more

(2)
particu larly , naturalisation and expatriation. ' As far as an indivual is concern

ed, he may happen to be in possession of more than one nationality  knowingly or un

knowingly, and with or without his intention.

Under the 1958 N atio n a lity  Law of Egypt, dual nationality  can be realised as 

there is no stipulation therein whereby a person, who is a citizen of another 

state naturalised in Egypt, should renounce his former n ationa lity . The generally- 

accepted rule that a state cannot protect one of its nationals against another state,

(1) See Law N o .82 of 1958, supra, A r t . l 3 .

(2) Schwarzenberger, International Law , V o l .1 ,  3rd E d ., 1958, p . 362 .
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whose nationality that person also enjoys, is, by and large, supported by state 

p ra c tic e /  ̂ Therefore, it seems that where the fugitive has, by the Egyptian 

Law, the State's nationality , his extradition may be refused in case Egypt is a re

quested state, notwithstanding that he may also possess the nationality of the re

questing or third states. This conclusion is analogous to what is provided in 

A rtic le  25 of the Egyptian C iv il Code, which stipulates that, in case of conflict 

between the Egyptian nationality  law and the Foreign nationality law, the Egypt

ian law shall be applied . In such an event, the person concerned shall be con

sidered an Egyptian national in every respect, enjoying a ll the rights and incur

ring a ll the obligations of Egyptian nationals. Questions of "active nationality" 

appear not to have been raised internationally in respect of the extradition of dual

nationals, since every country enjoys an almost unrestricted power in determining

(2)
who its nationalscpre and it is its laws which have the final word. However,

it is desirable to reduce the number of cases of persons possessing dual nationality  

by means of enacting provisions in domestic legislation, or concluding inter

national conventions, which should be binding on a ll the contracting states, 

whereby a person shall be deemed to have only one nationality , which should be 

his effective nationality .

In the Egyptian practice of discouraging dual nationa lity , a limited scale Ts re

flected by Law N o .82 of 1958 as set out below:

(1) N .  Bar Yaacov, Dual N a tio n a lity , cited in Reviews by Arthur Evans, 18 
R .E .D . I . ,  1962, pp.221-225 .

(2) Hafez Ghanem, in his report on U .A .R . to the Asian-African Committee, 
o p .c it . ,  p .109.



1 . M inor children of a person naturalised to Egyptian nationality shall enjoy

this nationality  following their father, unless they normally reside abroad,

or come to retain their father's original nationality  by virtue of the legis

lation of the country to which they belong (A rtic le  12 ).

2 . A foreign woman who has acquired Egyptian nationality  through marriage,

shall forfeit this nationality  on the termination of the marriage, if  she
/

marries again to a foreigner, and acquires his nationality , or if  she re

covers her old nationality (A rtic le  14 ).

3 . M inor children of a person naturalised in a foreign country lose Egyptian

nationality i f ,  by virtue o f the change in their father's nationality , they

have to acquire their new nationality in accordance with the legislation 

concerning this nationality  (A rtic le  18).

Egypt has also sanctioned two Agreements concluded by the Arab League States

relating to the subject of nationality . First, the Convention concerning the

nationality of Arabs, resident Tn countries of which they are not nationals, of

23 September, 1952.^  ̂ It may be observed that the latter part of A rtic le  1

of this Agreement relating to dual nationality  caused by naturalisation seeks to

avoid the occurrence of dual nationality  Tn the member countries. Upon his

acquisition of another n ationality , he is to lose his previous nationality , i . e .

(2)
the nationality  of the country of o r ig in /  ' Second, the N a tio n a lity  Agreement

(1) M . K ha lil, The Arab States and the Arab League, V o l .2 , o p .c it . ,  pp. 112-113 , 
the parties to this Agreement who deposited their instrument of ratification are 
Egypt, Iraq, Jordan and Saudi A rab ia .

(2) See'Recent Developments and Their Trends to M u ltip le  N a tio n a lity " , Asian- 
AfrTcan Legal Consultative Committee, Fifth Session, held from 17 -30  January, 
1962, p p .7 9 -1 0 1 .
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of 5 A p ril, 1 9 5 4 /   ̂ which aims at avoiding the rise of multiple nationality  in the 

event of marriage or naturalisation. It also regulates the ways and means of e l i 

minating multiple nationality which took place in the past.

Also, the subject of dual nationality was fu lly  considered by the Asian-African  

Legal Consultative Committee a t the Fifth Session held in Rangoon in January,

(2
1 962, on the basis of an Agreement by the Delegation of the United Arab Republic.

Moreover, it would also appear that jurisdiction asserted over a dual national by

the requested state, after refusal of extradition, is barred by some laws to subse-

(3)
quent prosecution in the requesting state. This point w ill be discussed in

a later chapter when speaking of the rule "non bis in Idem ".

( iii)  Extradition of Nationals of a Third State or Stateless Persons

A fter our discussion of independence and te rrito ria lity , as w ell as personal suprem

acy , of Egypt, it should be evident that when the person, whose surrender is de

manded, is a c itizen of a third state, the Egyptian authorities, in the absence of 

treaty obligations which may lim it its liberty of action , is fu lly  empowered to dis

pose of the case in any manner that it seems desirable. It is free to extradite 

the fugitive offender to the requesting state on whose territory the alleged crime 

has been committed, or whose social order has otherwise been vio lated . It is

(1) K halil, ib id , pp .127 -129 ; the parties to this Agreement are Egypt and Jordan.

(2) Asian-African Legal Consultative Committee, Fifth Session, 1962, p p .2 1 -1 7 5 .

(3) Pye, "The Effect of Foreign Crim inal Judgments w ithin the United States" in 
M ueller (e d .) , International Crim inal Law, 1965, p p .479, 4 8 6 -4 8 7 .
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in no way under any obligation to deliver up a national of a third state to his state 

of allegiance and not to the requesting state, where the crime took p lace. How

ever, generally speaking, in accordance with diplomatic courtesy and good re la 

tions, the practice which has been adopted by Egypt in such cases is to notify the 

state of allegiance of extradition proceedings, prior to the surrender of the person 

to a third state. On the other hand, notifying the state of allegiance is consider

ed, in the view of one Egyptian w riter, rather necessary in order to defend the claimed  

0 )person, if necessary.

There is no harm in the acceptance of this approach provided that the opinion so 

expressed by the state of allegiance is consultative and has no binding effect on 

the discretionary power of the requested state in taking its decision. In the prac

tice of various states, such as the United Kingdom, the United States and France, 

notifying, consulting or obtaining the consent of the third state is not practiced 

and, therefore, extradition proceedings are carried on as if  the accused were a 

citizen of the demanding state. Nevertheless, there are certain treaties which

require the consent of the state of allegiance before the national of a third state 

(2)
can be extradited. N o such provision has been incorporated in treaty arrange

ments concluded by Arab states, nor in the Arab League Extradition Agreement of 

1952. On the other hand, the Afro-Asian Draft Convention of 1961 provided

(1) Hafez Ghanem, Answers of the DelagatTon of U .A .R . to questions submitted by 
the Asian-African Legal Consultative Committee on Extradition, 14 R .E .D .1 . ,

supra f p .85 .

(2) Travers, Droit Penal International, V o l .V ,  o p .c it . ,  p .57, but the only example 
given is an Agreement applicable between A lgeria and Tunisia; see also B illo t, 
Traite de I'extradition, o p .c it . ,  p p .8 7 -8 9 , referring to various French Treaties
on the subject.
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in Article 22 that:

If  the person whose extradition is requested is not a national 
of the requesting state, the requested state shall notify the 
state of which that person is a national, of that request as 
soon as it is received in order to enable the said state to 
defend him if  necessary.

In respect of stateless persons and refugees, as defined in the Conventions relating  

to their status and in which Egypt p a r t ic ip a te d /^  the question which imposes itself 

Is . whether those individuals when resident in Egypt, a country which does not 

permit the extradition of its nationals, are entitled  to the same treatment as 

Egyptian subjects in the matter of extradition? Refugees, as defined in these 

Conventions, are assimilated to nationals of the country of their habitual resi

dence in a ll matters specifically enumerated in certain A rtic les . Exemption 

from extradition is not one of the matters so enumerated, and it would, there

fore, appear that a refugee domiciled in Egypt can be extradited by the Egyptian 

Government for ordinary crimes, in case the commission happens within the juris

diction of another state, and refuge is sought w ithin the Egyptian territory.

(iv ) Transit of Nationals

In  the Egyptian municipal law , and in its b ipartite  treaties previously mentioned, 

no provision was stated regulate the transit of Egyptian nationals in the 

course o f extradition between two other states whether by the approval of their 

surrender being made effective through its territory or by preventing it ,  and, 

therefore, the extradited person is, accordingly, discharged from custody. There 

is no doubt, in such instances, that the competent authorities retain complete

(1) E .g ..C onvention  Relating to the Status of Refugees of 28 July, 1951; Con
vention on Stateless Persons of 28 September, 1954.
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liberty of action In each case and can place any condition prior to authorisation 

of conveyance through Its territory. In practice, no such case has happened, 

but most probably the principle of non-extradition of Egyptian nationals may be 

considered as It is rig id ly  adhered to , especially in the absence of any treaty 

obligations. This Is In confirmity with the Egyptian C o n s titu tio n /  ̂ which is 

interpreted by the m ajority of writers, that an Egyptian subject may not be extra

d ited . In respect of our Interpretation, which we have previously discussed, 

it  leads to the conclusion that the restriction of nationality  should not apply and, 

therefore, Egypt Is allowed to grant transit to their own nationals In the course 

of extradition between two other states.

This attitude differs from the statutes of some Arab States which have provisions 

regulating the transit of extradited persons. For exam ple, the Algerian Law of 

1966 requires reciprocity, as It authorises extradition in transit through Algerian  

territory, or by transportation on a vessel of Algerian M aritim e Services, of a 

person of any nationality  surrendered by another government, upon the mere re

quest, presented through diplom atic channels and supported by documents suffl-

(2)
clent to establish that it does not concern a po litica l or purely m ilitary offence.

To the same e ffec t, the Extradition Law of Morocco of 1958 also provides that 

such authorisation may be given only to the powers which accord within their

(1) See to the same effec t, Recent S ignificant German Decisions, 55 A . J . I . L . ,  
1961, pp. 174-175; G reek Law also prohibits the transit of G reek nationals 
through G reek territory: Baltazis, "La non-extradition des nationaux" 13 
Reve. h e llen . de Droit In t 'l ,  i9 6 0 , p .21 0 .

(2) Ordonnance N o .66 -155  of 5 June, 1966, A r t .719 , this provision is similar to 
A r t .28 o f the French Law of 1927.
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territory the same privilege to the Moroccan G o vern m en t/  ̂ In respect of the

(2)
other Arab States, the authorisation of transit of nationals Is either prohibited,

(3)
or not mentioned. Nevertheless, this matter Is Incorporated In a few of

their bipartite treaties which do not require conditions with respect to the national

ity  of the person extradited. The only requirement Is no more than a document

(4)
which Indicates that extradition has actua lly  taken place . There are other

treaties which assimilate the authorisation of transit to xin act of ex'trddltloh, I . e .

(5)
If  the extradited person Is not a national of the transit state ,

The Arab League Extradition Agreement of 1952 presents a d ifferent picture

altogether. It provides In A rtic le  15 that the contracting states undertake to 

fa c ilita te  the passage through their territories of extradited Moslem offenders, 

and to ensure their safe custody, on presentation of a copy of the extradition  

order. The wording of this provision Includes a ll persons without any distinction 

of nationals of the transit state. To the same e ffec t, A rtic le  29 .of the Draft 

Afro-AsTan Convention of 1961 would apply only In cases where a m ultilateral 

convention Is drawn up and it was accepted by the Delegations of Iraq and the 

U .A .R . This attitude Is In conformity with the general trend adopted In the

(1) Morocco, Extradition Law of 8 Novem ber, 1958, A r t .28, T itle  IV .

(2) Libyan Penal Code, . 1953, A rt. 10 .

(3) Iraq, Extradition Law of 1923; Jordan Extradition Law of 1927.

(4) See the Treaties concluded by Syria with Lebanon of 1951, A rt. 16, and w ith  

Jordan of 1953, A r t .1 5 .

(5) E .g . the Treaties between Belgium-Morocco of 1959, A rt. 19; Iraq-Turkey, 
of 1946, A r t .15; see also Belglum-Lebanon, 1953, A r t .15.
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( 1 )
m ajority of m ultipartite conventions, whereby the fact that the extradited  

person Is a national of the state of transit Is no reason for Its objection to his 

extradition by the requested state, or to his prosecution or punishment by the 

requesting state, and so should be no reason for Its preventing his surrender 

through Its territory, for such authorisation tends to shorten his travelling and 

to secure a fa ir tria l a t the place where the offence was committed.

The only additional requirement In the 1952 Agreement, which Is unique In Its 

approach, Is the condition that the person concerned should be of Moslem be

lie f . This means that the authorisation of transit of persons (nationals) of 

other beliefs Is subject to the normal provisions of extradition between the re

questing and requested state. The same approach has been endorsed In the 

bila tera l Treaty between Egypt and Iraq of 1964 (A rtic le  4 6 ) .

It Is true that there may be occasions when the transportation of a national 

through the territory of his state of a lleg iance might threaten violence because 

of a strong public opinion, but It  Is believed that this situation can be taken 

care o f, as the notified state would request that another route be arranged and 

this would naturally be done. A  different approach Is followed Tn other m ulti

partite conventions, such as the European Convention on Extradition of 1957 ,. 

which concedes the right to a contracting state to refuse the transit of one of Its

(1) E .g . Bustamente Code, 1928, A r t .275; Montevideo Convention of 1933, A r t .18; 
Harvard Research, Draft on Extradition, 1935, A r t .2 2 .

(2) See Beauchet, T ra lte d e  I'Extradition, o p .c i t . ,  p .395; also V io le t, La Procedure 
d 'extrad ition , 1898, p .337 .
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0 ) (2) 
own nationals. The same Ts endorsed by the Benelux Convention of 1962.

The Inter-American Second D raft Convention of 1957, disregarding nationality ,

stipulates only that transportation shall not be permitted where it may create

(3)difficu lties of public order in the transit state. ' The principles advanced 

here m ilita te  a fortiori against the recognition of any principle of refusing transit 

on the ground of n ationality .

D: The N atio n a lity  of the Fugitive in the Arab League Extradition Agreement

In the "travaux PerpetoJres" of the drafting Com m ittee, the principle of non-extra

dition of nationals has been the subject of long debate. As a group it was hardly 

a matter of principle for the drafters of the Agreement. Attempts to incorporate 

the rule of extradition of nations into some formula were suggested. Therefore, 

it was held by some delegations that it should be considered as desirable that the 

jurisdiction of forum d e lic ti commissii be, as far as possible, called upon to render 

judgment. It is at the place where the crime is committed that it can most e ff i

c iently  and most certain ly be prosecuted, and it is there that the greatest interest

(4)
is fe lt in its punishment and the moral effect of retribution most needed. Further, 

penal laws are , in princip le, territo ria l and should be applied to a ll the inhabitants

(1) A r t .21 .

(2) A r t .2 .

(3) A rt 19 .

(4) It was held by the Representative of the Legal Department of the Arab League 
that ’’a ll crime is local, and the jurisdiction over the crime belongs to the country 
where the crime is committed". See Arab League, G eneral Secretariat, supra, 
Session N o .20 on Extradition Agreement, June, 1951, p p .2 -4 .
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I n the State regardless of their nationa lity . These, and other weighty considera

tions, such as the established relationships and mutual interests between the member 

states of the Arab League, which its Covenant supports, Incline to condemn the ex 

ception of nationals from the operation of this Extradition Agreement. Moreover, 

a ttempts to punish offences committed abroad leads most o f the time to the fugi

tive offender evading a penalty when the legislation applied In the requested state 

does not extend beyond Its b o u n d aries .^

Regardless of these reasons, given In justification o f the extradition of nationals to 

be incorporated In the Agreement of 1952, much controversy existed over this 

question as some o f the contracting states opposed this concept because It violated  

their constitutions and municipal legislation. Egypt resorted to A rtic le  7 of the 

1923 Constitution on the plea that no Egyptian national may be deported or extra

d ited . It was also mentioned that the extradition of Egyptian subjects affects the 

sovereignty and reduces the power of the State, but In order to prevent the fugi

tive offender from evading punishment, he should be prosecuted by the state, 

which refuses to de liver up one of Its citizens In accordance w ith Its own law,

and on the basis o f such evidence as may be furnished for this purpose by the 

(2)
demanding state. An interesting discussion was held by the Drafting Com

mittee concerning the Egyptian a ttitude , which Is worth mentioning to Illustrate  

the d ifferent views of Interpreting A rtic le  7 of the 1923 Constitution;

First, It was held that this A rtic le  permits deportation in cases provided for by law

(1) Ib id , Session N o .20, June, 1951, p .4 .

(2) Arab League, Session, N o .20 Ib id , p .3 .
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as Its wording states that : "Egyptians may not be deported from Egyptian territory. 

Egyptians may not be prevented from residing In any particular loca lity , nor may

. ( i )
they be compelled to stay In any specified p lace, except In cases provided for by law .

Therefore, In case the Agreement Is concluded, It w ill require Implementing legis

lation In order to carry out its provisions In Egypt whereby extradition of nationals 

can be permissible In accordance with this law and, consequently, no violation of 

A rtic le  7 w ill occur.

Second, If deportation Is absolutely prohibited by A rtic le  7 , why did Egypt accept 

the permissive form which leaves the extradition of nationals to the discretion of 

the competent authorities in the requested state? It should have adhered to a 

mandatory provision prohibiting the extradition of nationals. Thus, this non

adherence to a mandatory form supports the interpretation of A rtic le  7 that extra

dition and deportation are permitted In cases provided for by law .

Third, In respect of the Egyptian plea that the fugitive crim inal would not go un

punished, as prosecution would be carried out by the requested state, Is not In 

a ll cases guaranteed, for In the case where the doctrine non bis in Idem can be 

applied ,  the accused offender can always a llege that he was not a national of 

the requested state when the crime was committed. Such a plea can be acceptable.

In reply to these points, the Egyptian delegation stated the following:

Flrst^ In respect of A rtic le  7 o f the 1923 Constitution, one should differentiate

0 )  S im ilarly , see Constitutions o f Iraq of 18 November, 1963, A r t .25; Jordan of 
1 January, 1952, A r t .9; Kuwait o f 11 Novem ber, 1962, A r t .28; Libya of 
7 O ctober, 1951, as amended until 25 A p r il, 1963, A r t .18; Syria of 25 A p ril, 
1964, A r t .14; Tunisia of 1 June, 1959, A r t .18 . Peaslee, Constitutions of 
Nations, o p .c it .
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between paragraph (a) and (b) as each one stands a lone. The first paragraph con

cerns deportation of Egyptian nationals, which Is not permissible, whereas the

second paragraph provides that Egyptians are not prevented nor compelled to 

stay in any particular lo ca lity , except In cases provided for by law . This ex

ception Is applicable only to paragraph (b) and has no relation to paragraph (a ).

The Egyptian attitude of relying on the constitutional provisions In Interpreting 

A rtic le  7 for the non-extradition of Its nationals Is based on a different approach 

from that we have previously discussed, namely that deportation and extradition  

are quite distinct from each other.

Later, however, this provision was divided Into two separate articles after the 

promulgation of the Constitution of the Republic of Egypt of 16 January, 1956, 

up to the present Constitution of 1971, In order to elim inate any confusion be

tween th e m / ^

Second, In accordance with the acceptance of a permissive form for the extra

dition of nationals, the Egyptian law of nationality  provides that nationality

can be withdrawn from Its bearer, In certain cases defined by law -  for Instance,

(2)
those persons who have obtained their nationality  through fraud or deception.

Therefore, the prohibition of the extradition of nationals Is not obligatory, as 

they may be surrendered to the requesting state In case the conditions of w ith 

drawing the Egyptian nationality are fu lfille d  according to Its law . For our 

part, such a plea Is not acceptable, as It is d iffic u lt to rely on, and besides,

(1) Constitution of 1956, Arts . 28 and 29; Constitution of 1964, A rts .30 and 31; 
Constitution o f 1971, A rts .50 and 51.

(2) Egyptian Law of N a tio n a lity  N o . 160 o f 1950, A r t . 5 , para.4 ; see also Law 
N o .82 of 1958, Arts. 17, 2 1 , 22 and 2 3 .



It  delays extradition proceedings.

Third, the fear that a national can go unpunished for his crimes committed abroad 

relying on the doctrine non bis In Idem, the Egyptian Penal Code of 1937 in 

A rtic le  4 adopts prosecution In such cases, unless It is proved that the foreign 

courts passed a fina l judgment where the person in question has been found not 

guilty or had already been convicted and served the complete penalty Im p o s e d /^

A t a ll events, whatever Is said In this respect, we find that the primary cause for 

the refusal of accepting a mandatory form for the extradition of nationals Is due 

to the fact that the criminal laws between the Arab States are not similarly based. 

For Instance, Saudi Arabia and the Yemen still apply Islamic Law, while the 

other States apply the positive crim inal law . Thus, they hesitate to subject 

their members to tria l by these countries when they know that tria l w ill probably 

result In deprivation of liberty and possibly of life . Therefore, the Drafting 

Committee considered that the permissive form, whereby the extradition of 

nationals could be effected In this Agreement, was the best solution that could 

have been devised at that tim e, with an additional provision for the requested 

state to prosecute Its nationals who are alleged to have committed criminal 

offences of a prescribed severity In the territory o f others In case their extra

dition Is not granted. This solution about an assumed necessity of punishment 

closely related to the notorious principle of Grotlus "aut dedere aut pun Ire" 

has not yet been abandoned altogether, but It Is no more than a compromise 

solution designed to mitigate the effect of what Is now w idely  considered to be

(1) See Arab League, Ib id , Session N o . 21 of June, 1951 .



an antiquated manifestation of sovereignty. Moreover, extradition of nationals 

can be effected in this Agreement, on the basis of reciprocity. The requested 

state may also take into account its confidence in the jud ic ia l system of the re

questing state, in addition to what it gathers from the documents attached to the 

extradition request, whether or not there is sufficient evidence to prove that the 

person in question committed the extraditable a c t . On this basis, it is left to 

the discretion of the state whether to accept or refuse the surrender of the 

national. Therefore, the wording in the Extradition Agreement of 1952 has 

been formed in A rtic le  7 as follows:

Extradition may be refused by the state to which a re
quest for extradition is being addressed, i f  the person 
in question is one of its nationals, provided he is put 
to tr ia l for the same offence, for which his extrad i
tion is being sought and due regard given to the in
vestigations carried out by the demanding country. 0 )

It would seem that this provision is derived from misconceptions about consequences 

of sovereignty and national solidarity, favouring nationals above aliens, or distrust 

( i f  not contempt) o f the Arab Courts. It is desirable between members of the Arab 

League to abolish the rule of the non-extradition of nationals as its breakdown is 

at once a part of the evolutionary process and a symbol of the growth of Arab unity,

(1) See, in contrast, the European Extradition Treaty of 1957, A r t .6 , para.d , 
whereby it  does not stipulate c learly  that the state which refuses to extra
dite its nationals must then proceed against and judge the person concerned, 
thus introducing by means of the Convention a jurisdiction to proceed by 
representation. Hans Schultz, "Competence des juridictions penales pour 
les infractions Commises a I ’etranger", Revue de Science C rim inelle  et de 
droit penal compare^, 1967, p .325 et seq.
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but where that rule is contained In the Constitutions ^  and local legislation of 

the Arab States, as Is often the case, Its abolition Is extremely unlikely .

The world seems gradually to be moving towards this position. The multipartite

conventions, codes and draft conventions In the fie ld  of extradition, with only

(2)
one e x c e p tio n / ' reject the principle of non-extradition of nationals. Attempts 

to Incorporate the rule of extradition of nationals Into some formula, which w ill be 

acceptable to Governments that trad itionally  follow  the opposite ru le, Is repre

sented. To this e ffec t, the Latln-Am erlcan Conventions from 1889 to 1940 

provide either that there shall be no exemption based on nationality , or that

(3)
surrender of nationals shall be permissive a t the discretion of the requested state. 

Discretionary surrender Is also the solution adopted by the European Extradition

(4)Treaty of 1957. The Nordic Treaty of 1962 provides that a national of the

requested state w ill be extradited If  the offence Is one w hich, by the law of the 

requested state, carries a possible sentence of four years' penal servitude or more, 

or the fugitive has been domiciled In the requesting state for at least two

(1) Libya reserved Its position on this A rtic le  when It became a party of this Agree
ment on 30 M ay , 1957, as It contradicts Its Constitution and Its municipal law, 
Arab League, G eneral Secretariat, Dispatch N o .1 1 6 9 /9 /5  Issued from the 
Libyan Embassy In C a iro .

(2) The Benelux Extradition Treaty, 1962, A r t .4 , by way of exception, excludes the 
extradition of nationals altogether; see Benelux publlcatlebland, (1960-1962), 
p .22; see comment by Constant, "Le Tralte Benelux d'extradition et d'entrLride 
judlclare en matlere penale, 43 R .D .P .C . 1962, pp. 75 , 91 f f .

(3) Shearer, supra, p .1 1 6 .

(4) A r t .6 .  The fol lowing States signed the Convention: Austria, Belgium, Denmark,
France, Germ any, G reece , Ita ly , Luxembourg, Netherlands, Norw ay, Sweden, 
Turkey. The Convention came Into force between Norw ay, Sweden and Turkey 
on 8 A p ril, i9 6 0 , and has since been ratified  by Denmark, G reece , Ireland,
Ita ly  and Switzerland.



O f the drafts, the Report o f the Commission of Extradition of the " IV 6 Conference 

International pour (‘Unification du droit penal" of 1931 contained no clause ex

cepting the nationals of the parties from extrad ition . Egypt was o ffic ia lly  repre-

(2)
sen ted a t this Conference among seventeen countries. S im ilarly , the Harvard 

Draft Convention on Extradition of 1935 provided in comment to Artic le  7 that "the

(3)
exception of nationals is so inadequately supported by the reasons given for i t " .

An optional reservation was proposed which would permit a refusal of extradition  

on the ground of nationality  subject to the duty of prosecution in the courts of

the refusing state. Also, the draft Inter-Am erican Convention on Extradition

(4)
made a similar proposal in 1973. Further, the Resolutions adopted by Section

IV  of the Tenth International Congress of Penal Law in Rome in 1969 have endorsed

(5)
this a ttitu d e .

Recognising the dangers of crimes against humanity, war crimes and serious offences 

in the sense of the Geneva Convention o f 1949, it is provided that the requested

(1) A r t .2 . The parties to this Treaty are Denmark, Finland, Iceland, Norway and
Sweden; see also the b ila te ra l Treaties of Eastern Block Countries; Shearer,
supra, Appendix I I ,  p p .2 1 9 -2 2 3 .

(2) See 10 R .E .D . I . , 1932, p .319 .

(3) Harvard Research, Extradition, supra, p . 123.

(4) Organisation of American States, Document O .E .A . ,  Ser P, A G /d o c . 3 2 6 /7 3 , 
2 M arch, 1973; International Legal M ateria ls , V o l.  X I I ,  1973, p.341, A rts .8 
and 9 .

(5) 41 R . I .D .P . ,  1970, p .14, Resolution V I I .
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state shall surrender Its nationals who are accused of committing such o ffe n c e s /  ̂

This provision Is adequate and It should! be considered In practice between the 

national groups of the Arab League, as unity In the fight against these crimes 

supersedes any Interest one might have In the crim inal.

Coming to our main discussion of A rtic le  7  of the Extradition Agreement of 1952,

It should be noted that, unfortunately, It  leaves the definition of nationals to 

the contracting parties, In the sense that each of them has the right to decide 

which categories of persons shall be considered for the application of that artic le  

as Its own nationals. By virtue of this discretionary power the definition may 

be much more comprehensive than that adopted In the contracting party's muni

cipal laws to Include those who were naturalised after committing the crim e. 

However, the privilege In favour of nationals has not been extended to the 

residents of the state of dom icile . Such an attitude has been reserved by 

certain states In the European Convention on Extradition of 1957 whereby the 

requested state can refuse extradition of persons living permanently In their

country and thus, to try the case and to apply the sanctions that seem to be

(2)
the best of rehabilitating the delinquent. '

(1) Ib id , Resolution V I I ,  2; see a similar approach, the modern Draft Treaty of 
the International Penal and Prison Commission, 1931, A r t .5 , Harvard Research, 
Ib id , Appendix IV , N o .6; to the same e ffec t, the D raft Agreement of Inter
national Criminal Police Organlstlon of 1948, A r t .5 , which permits extradi
tion o f nationals for certain categories of delinquents and offences which con
stitute a common danger for a ll civilised societies.

(2) See the reservations and declarations made to A r t .6 of the 1957 European Con
vention by Denmark, Netherlands, Norway and Sweden that the three Nordic  
States declared that the citizens of a Nordic state w ill be treated as a national 
of their own state .
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The questions arising out o f change of nationality  In extradition, and In particular 

towards providing that the acquisition of the nationality  of the requested state 

after the commission of the offence for which a requisition has been made , shall 

be no bar to extradition, have not been regulated In the Arab A greem ent/ ^

Further, although the Agreement provides for the surrender of both accused and 

convicted offenders, an alternative method of enforcing the foreign penal sen

tence Is open In the case of the fugitives’ sentences to Imprisonment. To this 

e ffec t, A rtic le  17 provides that:

Sentence of Imprisonment w ith or without hard labour, 
when Imposed by the demanding state, may be executed 
In the state which Is being asked to execute the extrad i
tion, but with the consent of the latter state. The de
manding state shall bear a ll expenses of the execution of 
the sentence.

Therefore, this unusual provision Is possibly connected with the stipulation of the 

discretionary clause of the extradition of nationals. It allows the execution of a 

penal judgment of one state In the territory o f another. This could be applied  

In two cases -  first, where the requested state surrenders one of Its own nationals 

for tria l to the requesting state, but only on condition that he be returned to his 

own state a fter conviction to serve his sentence there, In order to assist his re

integration Into his own community. Second, where a convicted fugitive cannot

(1) See, however, A rt.6 (c ) of the European Convention on Extradition which pro
vides that: "nationality  shall be determined as at the time of the decision con
cerning extradition. I f ,  however, the person claimed Is first recognised as a 
national of the requested party during the period between the time of the deci
sion and the time contemplated for the surrender, the requested party may 
a va il Itself o f the provision contained in sub-paragraph (a) of this a rtic le " , 
which gives the right to refuse extrad ition .



be extradited because he Is a national of the requested state. It Is evident that 

this latter case Is the only one which Is meant for the application of A rtic le  17 

of the Agreement, as It seems unlikely that, In practice, the contracting parties 

w ill exercise the so-called discretionary clause for the extradition of their own 

nationals. A  guarantee of reciprocity by the requesting party In a future case 

where the position of the parties Is reversed Is d iffic u lt to obtain .

A  proposal, therefore, is suggested within the restrictive sense of A rtic le  17,

which rests upon the philosophy that the most appropriate organs for the task

o f corrective punishment and rehab ilita tion , are the national authorities of

the crim inal’s home state. It is suggested that once the requested national

has been sentenced by a contracting A rab  Court, the sentence should be e x e -  

0 )
cuted, but subject to the regulations, Including those relating to remission 

or reduction of penalty, parole, probation and other corrective and rehab ilita 

tive aids. In force In his home state. This does not mean mistrust of the 

criminal justice of the courts of other contracting states, but It should be

acceptable that rehabilitation Is a t least as Important as deprivation of liberty

(2)
In the corrective process. In this light, many of the objections presently

(1) See to the same effect, the Resolutions adopted by S e c .IV  of the Xth Inter
national Congress of Penal Law of 1969, Resolution V I I ,  a .1 .1 .  41 R . I .D .P . , 
supra, p . 14 .

(2) See Enschede, "La competence personnelle dans les legislations de l*Europe 
occidentale In le droit p^nal In ternational", 1965, p .53 , proposed "que 
l*Etat ou I ’ Infraction a ete commlse ne procede qu’aux premieres Investiga
tions et qu’ll  lalsse le jugment a l*Etat d ’orlglne ou de dom icile"; see also, 
the proposal suggested by BTerzanek, which permits the state of origin to d e le 
gate one of Its judges to the tria l state to contribute In the prosecution of the 
offender, 39 R . I .D .P . ,  1968, p .708 et s u lv i.
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raised against the execution of sentences would disappear. The suggestion can 

also be applied In respect of nationals of other contracting states, tried and con

victed In the locus del Ic t I, who then take refuge In another state party to the 

Agreement and were not extradited, but who were arrested In that state. They 

should be returned to their homeland to serve there the penalty which has been 

In flicted  by the tria l state.

This proposal does not seem Inherently d iffic u lt to formalise In a treaty . W ithin  

the framework of close regional or p o litica l associations, substantial measures of 

enforcement of foreign penal sentences are already In operation, such as those 

within the French community,^  ̂ whereby, In consultation w ith the authorities 

of the locus d e lic ti, the home state may apply Its own laws respecting pardon, 

reduction of sentence, parole, e tc . S im ilar arrangements are the Organisation 

Communale A frlcalne et Malgache Convention on jud ic ia l cooperation of 12

(21 (3)
September, 1961, and the Nordic Treaty States.

In case the tria l state Imposes a sentence of Imprisonment combined with a mone

tary penalty, the national state would be required to execute a sentence of Im

prisonment In default of payment. Payment of monetary penalties would be

made to the trial state, since the expenses of investigation and tria l were

(4)
Incurred there.

(1) See e .g .  the Judicial Convention between France and Cameroons of 13 November,
1960, A rts .2 6 -2 9 , 50 Revue C ritique de droit International prlve, 1961, p .863.

(2) O .C .A .M .  Convention, Shearer, supra, p .6 5 .

(3) A r t .7; Danish Law of 1963, N o .214; Swedish Law of 1963, N o .193.

(4) E .g . European Convention on the supervision of conditionally sentenced or con
d itio n a lly  released offenders, Council of Europe, European Treaty Series, N o .61 , 
opened for signature on 30 November, 1964.



The possibility of passing a sentence to be executed by another member state In this 

Agreement Is not a complete abandonment of the recognised principle that states 

do not enforce the penal laws of judgments of other states. It Is limited to extra

ditable offences and Is merely an extension, In the Interest of the extradited person, 

of the judicial assistance which should be practicable by the member states of the 

Arab League to enable each other to exercise effective  jurisdiction over crim e.

However, legislative amendment In some countries may be required insofar as the 

execution of a foreign penal sentence Is Involved.

The last point Is concerned with Government O ffic ia ls  performing o ffic ia l acts 

abroad and persons protected by special Immunity under International law . Those 

persons are immune from surrender by the Judicial Convention of 1953 between 

Syria and J o rd a n /  ̂ A  d ifferent approach has been adopted In 1951 by the 

Judicial Treaty between Syria and Lebanon, whereby It Is provided that such

persons shall be delivered up to the state to which they belong or represent, If

(2)
the conditions existing fn Treaty are fu lf ille d . In the Arab League Extra

dition Agreement o f 1952, no reference to such persons Is mentioned and thus, 

whenever the case arises, the matter Is determined by the International law of 

Immunity and the act of state doctrine rather than that of extrad ition . The 

same attitude is followed by the Afro-Aslan D raft Convention.

(1) A r t .4 ,  paras. 3 and 4 .

(2) A r t .4 , paras. 3 and 4; see also Penal Codes of Lebanon, 1943, A r t .21; Syria,
1949, A r t .21 .



E : Exclusion of Nationals in the Afro-Aslan Draft Convention on

Extradition of 1961

On the question of extradition by a state of Its ovn nationals, whilst the member 

states of India, Ceylon, Iraq, Sudan and Indonesia ^  appeared to be In favour 

of such surrender on a reciprocal basis, the delegations of Burma, Japan and the 

United Arab Republic have expressed a contrary v iew . Therefore, it was de

cided to leave It to the discretion of the contracting party whether to grant or 

refuse extradition of Its own nationals. The wording of the provision was formed

as follows: "Extradition may be refused, If the person In question Is a national

(2)
of the requested state" .

It Is evident that the duty of prosecution by the national state, In case extradi

tion Is not granted, has not been mentioned In this Draft Convention. The Adviser 

to the Delegation of the U .A .R . expressed the view of his Government In this re

spect In the following statement:

If  a country Is entitled to refuse to surrender Its nationals, 
then It must undertake their tria l and It Is not right to say 
In this connection, that the d iffic u lty  of establishing the 
evidence for proving the offence In the country of the 
accused Is considered enough reason to justify surrender
ing him to the country which requested his surrender, for 
there is no connection between establishing an evidence 
and the concept of extrad ition . In trying these nationals, 
a state may use the Investigations carried out In the country 
In whose territory they committed the crim e. (3)

(1) The Delegation of Indonesia favoured surrender of one's own nationals In respect 
of crimes of a serious character, see A sian-A frican Legal Consultative Committee, 
Fourth Session, 1961, p .1 9 .

(2) A r t .4 ,  ib id , p .2 8 .

(3) Hafez Ghanem , In his report on U .A .R . to the Asian-African Legal Consultative 
Committee, supra, p .85 .
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On the question of surrender of nationals of a third state, the Burmese Delegation  

was of the opinion that such extradition ought to be through the state of origin 

of the offender which should be approached by the requesting state. The other 

delegations saw no objection to direct surrender of offenders to the requesting 

state In such cases. Thus, It was provided that "extradition shall not be re

fused on the ground that the person sought to be extradited Is not a national of 

the requesting s ta te " /  ^

3 . Restrictions Based on the Penalty and Punishment of the Offender

It may appear doubtful whether the traditional law of extradition has established 

any principles as to the lim itation of extrad ition  on the grounds of the legal ex

tinction or termination of the penalty and the type of punishment In flic ted  on 

the re la tor. There Is no doubt, however, that It Is open to both extradition  

lows and treaties to make provision for such lim itation . These grounds are: 

amnesty and pardon, death penalty and corporal and unusual punishment.

A : Amnesty and Pardon

A state as a sovereign entity Is fu lly  competent to grant amnesty or pardon to 

persons who have been sentenced, accused, or against whom a judicial Investi

gation Is pending. Both of these are acts of executive or legislative clemency.

In Egypt, the President of the State has the right to pardon, either w holly or

(1) A r t .5 , Ib id , p .29, the delegation of Pakistan reserved their position on this 
A rtic le . The Delegations of Burma and India did not accept the provisions 
of this A r tic le .
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p artia lly , and to commute the penalty a fter taking the opinion of the M inister of

Justice. It Is a discretionary executive prerogative which occurs after guilt Is 

0)
determined. Thus, pardon Is only possible after a final conviction and

either before or after the penalty Is executed. This Is not stated In the law, 

but It  must be Implied from the fact that pardon Is only an alteration of the 

effects of the conviction. It has also been used as a substitute for clemency 

In cases where the death penalty  had been Imposed. However, unless the 

order granting the pardon or commutation provides otherwise, a person senten

ced to penal servitude for life , who has been granted a commutation or remis

sion of the penalty, shall Ipso facto be placed under police supervision for 

(2)
tive years.

In contrast with pardon, amnesty In the Egyptian Law Is decided by law which 

wipes out the crim inality  or crim inal accountability  of the offender. It occurs 

before guilt Is determined and It extinguishes the public ac tion , if  no prosecu- 

cutlon has yet been commenced, or effaces the conviction, I f  this has been

(1) Egyptian Penal Code N o .58 of 1937, A rts .74 and 75; the pardon In Egyptian 
Law Is more like what would be called  In other countries, such as England, a 
reprieve or remission of penalties. In England, the Monarch has the preroga
tive of pardon which he or she exercises upon the advice of the Home Secretary. 
It may be granted before conviction and can thus be placed In bar of an Ind ict
ment as it extinguishes a ll the effects of conviction. In the U .S . pardon and 
clemency are executive privileges ava ilab le  to the President and Governors but 
are often treated as a part of crim inal law and procedure , see Basslounl, Extra
dition and World Public O rder, o p .c i t . ,  p .451 .

(2) Egyptian Penal Code, supra, A r t .7 5 .
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u 0 )  A
obtained. Amnesties are usually general Tn their scope, applying to a number

of persons guilty of similar offences , normally p o litic a l. Pardons, on the other 

hand, are usually individual. Therefore, in the event that Egypt is a requesting 

state the law of amnesty undertaken therein creates a bar to proceedings as well 

as the pardon order when it destroys the jus puniendi to the extent that a requisi

tion cannot be made. However, they can be considered a defence to extradi

tion when declared by the competent Egyptian authority under such circumstances 

as it is senseless to send someone back to face a prosecution from which he can 

properly claim immunity. It is assumed that the requesting state w ill not demand 

the surrender of the fugitive offender , or carry out its request if prosecution is 

barred under its law^. Assuming Egypt is a requested state, the question arises 

whether it should determine acquisition of immunity from prosecution or punish

ment according to its own law, or according to that of the requesting state, or 

according to both.

There is a noteworthy cleavage concerning this problem between the opinion of 

publicists, on the one hand, and between treaty law and practice on the other, 

while the majority o f text writers maintain that amnesty and pardon should be

determined by the law of the requesting state alone, or under the law of the

(2)
place of commission,if it differs from the requesting state.

0 )  Egyptian Penal C ode,supra , A r t .76; see in contrast in England, where amnesties 
are unknown but when an illegal act has occurred which it is desired to legalise 
ex post facto, an act of indemnity is passed by Parliament. See Halsbury, The 
Laws of England, V o l.IX  (Criminal Law) ,  V I ,  p a ra .6 l5 ff;  Amnesty does not ”  
exist so far in U .S . laws whether it be in the federal or state laws, Bassiouni, 
ib id , p .451 .

(2) See W eis, Rapports, U .S . ,  3 9 R . I .D .P . ,  1968, p .525; Bassiouni, ib id , p .452; 
see also Schulfcz,Schweizerisches Auslieferungsrecht a t p .340, cited in the LazzerT 
v . Schweizerische Bundesanwaltschaft, Federal Tribunal, 29 June, 1961, 34
IntM L .R . , 1 9 6 1 ,p . 137.
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The majority of treaties refer the determination of this question to the law of the 

requested s ta te /  ̂ This is the generally accepted principle of double crim inal

ity  whereby extradition may be granted only for acts which are punishable by the 

requested as w ell as by that of the requesting state. Once prosecution or punish

ment of certain actions is barred by the declaration of amnesty or pardon under the 

law of the requested state, the people indicted on those charges are free from any im

putation • attached to their reputation for the performance or omission of these acts.

This situation is analogous to that where the act committed is not a crime under the 

laws of the requested state and one of the essential conditions of extradition is 

lacking. The Egyptian municipal law , as w ell as the treaties concluded by Egypt, 

are silent on this point, but the principles embodied in A rtic le  2 , paragraph 4(a) 

of its Criminal C ircular of 1901 regarding prescription can be extended, by way of 

analogy to the bar, to proceedings created by an amnesty law issued therein. This 

provision w ill be discussed later in this study. What can be mentioned here is that, 

in the absence of any treaty provisions, it is not expected that Egypt should abdicate 

its right to determine according to its own law, including the statute of amnesty or 

pardon, whether the conditions under which extradition may or should be granted 

are present. As the state's right to convict and to punish is affected by the rules 

regarding the maxim non bis in Idem, or the absence of prosecution by the injured 

party and prescription, so it is also affected by an amnesty law . There are several 

analogies between amnesty and the defence of lapse of time in the Egyptian law, 

but the major-one is that they derive from a legislative source which can be said

(1) E .g . Israel-Switzerland of 1958, A r t .4  (2 ,4 ) ;  Netherlands-lsrael of 1956, A r t .5; 
Israel-Austria, A rt.8(4) of 1961; Is rae l-Ita ly  of 1956, A r t .7(4); France-Czecho- 
slovakia of 1928, A r t .4 (4 ); Chile-Colom bia of 1914, A r t .5(1); see Bedi, 
Extradition, o p .c it . ,  p p .201 -202 .



319.

to run Into the substantive requirement of double crim inality and, therefore, It Is 

possible for the requested state to rely on the subject to deny extradition. A t a ll 

events, the question has not so far been decided by the competent Egyptian autho

rities .

It Is necessary to point out that the same principle applies If  an amnesty law of the 

requesting state bars either prosecution or execution of a sentence, as It w ill lead 

to the same result, namely, that the offence w ill not be punishable In accordance 

with the laws of both states.

The law and practice of Arab states, however, vary. In the Penal Codes of both 

Lebanon and Syria, account has been taken of a ll the conditions bearing on the 

question of punishability regarding lapse of time, pardon and amnesty. To this 

effec t, It Is provided that extradition Is not permissible when the criminal case 

Is dropped or the punishment lapses by time In accordance with the Syrian/Lebanese 

Law or the law of the requesting state, or the law of the country on whose terri

tory the crime was com m itted /  ̂ This provision palpably limits extradition  

and perhaps unduly complicates extradition proceedings In cases where extradition 

Is requested for acts committed In a third state. In cases where such provisions 

are Interpreted cumulatively, the bar to proceedings In the three states needs to 

be examined. There seems to be no reason to refuse extradition to a state, 

whose jurisdiction of the person and subject matter Is recognised, on the ground 

that a third state, which might also take jurisdiction, because the acts Involved 

were committed In Its territory, has a statute which bars prosecution there.

(1) Syria, Penal Code of 1949, A r t .33 , para .3; Lebanon,Pena I Code of 1943, 
A rt .3 3 , para .3 .
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However, taking account of the phraseology used In the Extradition Treaties con

cluded by Syria with both Lebanon ^  and Jordan It seems to be less restrict

ive on this point. Thus, the following rules can be derived and summed up as 

follows:

1 . Extradition shall not be granted In case the crime or penalty has been 

extinguished under the law of either the requesting or of the state In 

which the offence was committed.

2 0 It is left to the discretion of the requested state either to grant or refuse 

extradition if  the crime or penalty extinguishes under its law . If the 

person in question Is a national of the requesting state, then such a pro

hibition for prosecution in the requested state shall be disregarded and 

extradition becomes compulsory.

O ther approaches can be found In the Libyan Penal Code, as w ell as in the Extra

dition Law of A lg eria . The former provides that offenders may be surrendered if 

the offence and penalty have not been extinguished under the provisions of the

(3)Libyan and Foreign Law. The latter stipulates that extradition is not granted

if  an amnesty Is awarded In the requesting, or in the requested state provided that, 

In this latter case, the offence Is one of the number of those which authorise?prose-

(4)
cution In that state when it Is committed by an alien outside its territory.

W ith  respect to the Arab League Extradition Agreement of 1952, an amnesty or

(1) Extradition Treaty between Syria and Lebanon of 1951, A r t .4 , para„7.

(2) Extradition Treaty between Syria and Jordan of 1953, A r t .4 , para.6 .

(3) Libyan Penal Code, 1953, A r t .9 , para .2 .

(4) A lgeria , Ordonnance N o .66-155 of 1966, A r t .698, p a ra .(6 ).
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pardon must- be taken Into account even, In the absence of express provision, 

since Its effect Is a bar to prosecution and the basis for extradition thus dls -  

appears. N o  reasons are given, however, why such a provision has not been 

inserted In the Agreement. An amnesty Is sometimes regarded as deserving of 

the same Immunity from extradition as an offence which can no longer be pro

secuted by reason of lapse of tim e. Therefore, the principles embodied In the 

prescription provision should be extended by way of analogy to cover the cases 

of an amnesty law, and such a provision w ill be discussed In a later chapter.

The same can be said of the Draft Afro-Aslan Convention of 1962, and of the 

bipartite Treaty between Egypt and Iraq of 1964, which are silent on this point.

On the other hand, there are few International draft conventions which do not

state whether the requested state should determine acquisition of immunity from

prosecution and punishment according to Its own laws, or according to that of the

requesting state, or to both. They only provide that extradition shall not be

undertaken If  the person claimed has been granted amnesty or pardon for the

, 0)crime for which extradition Is sought.

The problem which may arise is whether an amnesty or pardon In the requested 

state precludes extradition In a ll cases, or only when It has an Independent 

right to In flic t punishment which exists side by side with a similar right of an

other member state. It can be suggested that this question Is to be solved by 

the municipal laws of the parties to the Agreement, but when these laws are

(1) The Central American Convention of 1911, A rt.5 (c ); Harvard Research, Extra -
d ltlon , supra, p .283; Inter-American Second Draft Convention of 1 957, A r t .9 (1 ), 
supra.
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silent on this question, an express provision to this effect is required and neces

sary.

A  different approach has been adopted in the Resolutions of Section IV of the Tenth 

International Congress of Penal Law in 1969, which has given a desirable lead, 

when it was recommended that: "it w ill be of no importance for extradition if

an amnesty is granted by the requested state or any prescription acquired accord-

(2)
ing to its law, unless it has jurisdiction over the criminal a c t" .

This means that amnesty can only be asserted when it originates in the requesting 

state, and the declaration of amnesty under the law of the requested state is of no 

significance unless it has jurisdiction to proceed against the extraditable acts.

This attitutde has already been embraced in the Algerian Extradition Law, pre

viously discussed, which we find consistent with our view that, with the progress 

of international cooperation in penal matters, immunity from prosecution or punish

ment shall be decided basically on the law of the applicant state whose legal, 

social and economic order has been vio lated .

B: Death Penalty

In many of the European countries and most of the Latin American states, capital

(3)punishment has been abolished. ' In others , as in Egypt, it is retained only

(1) See, in contrast, the German Extradition Law of 1929, A r t .4 (2 ), which provides 
that extradition is not permissible i f  the prosecution or punishment for the act 
would not be permissible under German Law, because of prescription, amnesty 
or other reasons.

(2) Resolution IV  a I. 4c , 41 R . I .D .P . , supra, p . 13.

(3) See list of countries which have abolished the Death Penalty, Reeves, "Extra
dition Treaties and the Death Penalty", 18 A . J I . L . ,  1924, p .298; see also 
United Kingdom, Murder "Abolition of the Death Penalty", Act 1965, The Law 
Reporters Statutes, 1965, Part 6 , p .1577.
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(1) (2) 
for grave offences against the state, and for murder, whereby death is

inflicted by h a n g in g .^  The execution of this penalty in Egypt was formerly

public, but since 1904, it has been carried out privately within the prisons.

The objections to the deoth penalty are founded partly upon its unredeemable

(4)
character and partly upon a sense of the sanctity of human life . It seems

strange indeed, that communities which have expended annually a large part 

of their national income in preparing death-dealing  weapons for use in war, 

should exclaim at the infliction of death upon a few crim inals. But the dread

ful suffering and wholesale massacre of innocent people which war and acts of 

terrorism bring in its w ake, are lost sight of in enthusiasm for the cause at issue, 

while the individual, singled out by his crimes for the in flic tion  of a death sen

tence, stands a lonely figure, attracting sympathy by the very pathos of his 

position.

Therefore, it is not unusual for the extradition la w s ,^  w ell as the treaties ^

(1) Egyptian Penal Code N o .58 of 1937, A r ts .7 7 (a ,b ,c ) ,^ 8 (a ,b ,c ) ,8 0 , 82(a), 83(a),
87, 89, 91, 9 3 , 10 3 (b ,c ) .

(2) See in fra, p . 326 .

(3) See A rt. 13 of the Egyptian. Penal Code; see also A r t .473 , Egyptian Code of 
Crim inal Procedure, 1950; in U .K . death is in flicted by hanging; in France by 
the guillotine; in the U .S . by the e lectric  chair or by gassing.

(4) See the conclusions of the United Nations Consultative Group on the prevention 
of crime and the treatment of offenders, adopted at its second meeting (G eneva,
6 -1 6  August, 1968), O ff ic ia l Report of the M eetin g ; U .N .  D o c ., S T /S O A /9 1 , p .32 .

(5) See e .g . ,  Extradition Laws of Denmark of 1967, A r t . 10 , N o .3; the Netherlands 
of 1967, A r t .8; Sweden of 1957, A r t . 12 a 1.1 .n .4 .

(6) See the Treaty between U .S . and Portugal of 7  M ay , 1908; the Treaty between 
U .K . and Portugal of 17 O ctober, 1892, 18 A . J . I . L . , 1924, p .299 .
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concluded by those states in which the death penalty Is not provided for, or Is not 

normally carried out, to stipulate that extradition shall be denied when the extra

ditable offence Is punishable by capital punishment under the laws of the request

ing state .

An exception thereto could be made for extradition, if  sufficient evidence is to be 

given by the state demanding the surrender that, In case of conviction, such a 

penalty w ill not be im posed/  ̂ or shall be commuted to a prison sentence.

Whenever there Is no such provision In a treaty , or whenever the practice is based 

on reciprocity or comity, the municipal laws of the requested state shall control 

and if these laws, whether by Constitution, national laws or public policy of that

(2)
state, prohibit the death penalty, It Is very like ly  that extradition shall be denied.

Moreover, In the application of this princip le, some states refuse to grant permis

sion for the transit of the alleged offender through their territory If  the offence, 

for which extradition Is asked, carries the death penalty In the requesting state.

In respect of the law and practice in Egypt, although the in fliction of the death 

penalty Is surrounded by several guarantees, It Is not considered contrary to Its

(1) See e .g .  the Extradition Treaty between U .S .-B ra z il of 1961, A rt. 6; U .S . -
Israel of 1962; A r t .7; see also Treaties between Belgium-Federal Republic of Germany, 
1958, A r t .9; South Afrlca-Rhodesla, 1.962, A r t .3(2); U .S .-S w eden , 1961, A r t .8 .

/

(2) In the Swiss cantons and in some Latin American States, statutory provisions 
have been made limiting extradition ?n order to avoid surrender where the death 
penalty might follow, 1 8 A . J . I . L . ,  1924, p .299 .

(3) Stowe 11 and Munro, International Cases, V o l . l ,  1916, pp .4 0 3 -4 0 8 .
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policy In matters of penal law.

However, these guarantees can be Illustrated as follows:

1 . The death penalty should be imposed by a ll  the Criminal Court Judges In

0)
charge of trying the case.

. (2)
2 . The opinion of the M ufti should be sought before the pronouncement of 

the sentence of capital punishment. Such an opinion Is consultative but 

It might lead the court to change Its decision.

3 .  The case should be submitted to the President of the Republic by the Minister

(3)
of Justice when the sentence Is f in a l, w ho has a discretionary power to 

pardon, w holly  or p artia lly , or to commute the penalty pronounced.

Moreover, this power to pardon may be exercised by the Court In charge of the case 

when extenuating circumstances are found.

Accordingly, no provision has been Incorporated In the Egyptian M unicipal Law, 

or In its treaties, placing any limitations on extradition for such a penalty. Thus, 

In the event of Egypt being a requested state, Its competent authorities w ill not 

ask the requesting state, before granting extradition, to forego the Imposition 

of the death penalty on the fugitive offender which might follow  for the extradit

able offence.

(1) A r t .381 /2  of Code of Crim inal Procedure, amended by Laws No . 627 of 1955 
and N o . 107 of 1962.

(2) The M ufti Is the officer who expounds the Islamic Law and assists the judge, 
supplying him with fatwas (decisions), also he must be learned In the Q u 'ran , 
Hadlth and In Moslem works of law .

(3) A r t .470 of the Egyptian Code of Criminal Procedure.



326.

This attitude leaves the courts of the requesting state free to determine the sentence 

without interference from its executive. Assuming that Egypt is a requesting state 

in cases which its courts have no option but to impose the death penalty according 

to its Penal Law such as: w ilfu l homicide with premeditation or lying Tn w ait 

(A rtic le  230); w ilfu l homicide by poisoning (A rtic le  233); w ilfu l homicide pre

ceded, accompanied, or followed by another crime (A rtic le  234); arson which 

caused the death of one or more persons (Article 257) . Serious problems can be 

raised especially when capital punishment has been abolished in the state where 

the offender takes refuge. Hence, the requested state has every right either 

to deny extradition of the fu g itive , or to grant the surrender, upon the receipt 

of satisfactory assurance from the Egyptian Government that it shall not pro

nounce or execute the death penalty.

No state with an independent judiciary can be expected to give an assurance that 

the death penalty w ill not be imposed by its Courts. However, two alternatives 

can be suggested in such cases:

First, the executive has to conclude a treaty or make informal agreements with

the requested state which can bind her in ternationally , but this does not neces*-

sarily change its domestic law . This obligation undertaken w ill not be taken

into consideration by the judicial authorities unless it is implemented in the

statutory law of that state. It is an established principle that in order to make

a treaty or convention effective in ternally  under the Egyptian Legal system, it

0 )
should be transmitted into a rule of municipal law .

(1) Egyptian Constitution of 1971, A r t .  151.
W '  • - - • -  - ................
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Second, pardon and clemency are executive procedures availab le  to the President 

of the State. Therefore, an undertaking by the Egyptian authorities to recommend 

to the Head of State that a death penalty, If  pronounced, be commuted to a penalty  

following in the scale of severity of punishment provided by the 1937 Penal Code 

which, In this case, w ill be penal servitude for life , may be accepted by the re

quested s ta te /   ̂ It seems, nevertheless, that a ll attempts to solve the conflict 

between the laws of countries which have retained, and countries which have 

abolished, capital punishment are Im practical, as they constitute a wholly un

warranted Interference with the administration of justice In the requesting state. 

However, In practice, to our knowledge, no case has occurred to Illustrate the 

Egyptian attitude on this point.

Regarding the member states of the Arab League, their laws still retain the death 

penalty, but In a few of their b ipartite treaties, concluded with countries who 

have abolished the death penalty, a provision for the conditional surrender has 

been provided upon an assurance that the capital punishment be commuted to an 

other penalty. To this e ffec t, A rtic le  9 of the Extradition Treaty between Belgium 

and Morocco of 1 959 provides that:

If the offence for which extradition Is requested Is punish
able by death under the law of the requesting party, the 
requested party may make extradition contingent upon an 
undertaking being given by the requesting party to recom
mend, to the Head of S tate, or to the constitutionally  
competent authority, that the death penalty be commuted 
to another penalty.

(1) See a different approach In the Franco-German Extradition Treaty of 1951, which 
does not go so far as to postulate Interference with the judiciary, but merely pro
vides in A rtic le  (18) that the requested state may recommend that a death penalty, 
I f  pronounced, be commuted to the following penalty provided by the law of the 
requesting state.
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In the Arab League Extradition Agreement of 1952, the insertion of a reservation for 

the immunity of the extradited person from capital punishment seemed to be of no 

significance. Therefore, the death penalty shall not be commuted to the next 

inferior punishment In case the offender evades prosecution In the locus de lic ti 

and seeks refuge in the territory of another party to the Agreement, even if  the 

extraditable offence Is not punishable by such penalty In the requested state.

The same can be said of the Afro-Aslan Draft Convention on Extradition of 1961 .

This attitude Is contrary to the Western European approach, where an increasing 

number of states have abolished the death penalty and, thus, the Idea has re

ceived expression In Its m ultilateral conventions on extradition, of which the

first was that of the member states of the Council of E u ro p e /^  and that of the 

( 2)
Benelux States. The same approach Is also embodied in the Draft In ter-

(3)
American Convention on Extradition of 1957, as w ell as In the Draft A gree-

(4)
ment of the International Crim inal Police Organisation of 1948.

(1) The European Extradition Convention of 1 957, supra, A r t .11 positively provides 
that, " If  the offence for which extradition Is requested Is punishable by death under 
the law of the requesting party, and If  In respect of such offence the death penalty 
Is not provided for by the law of the requested party, or Is not normally carried o u t, 
extradition may be refused unless the requesting party gives such assurance as the 
requested party considers sufficient that the death penalty w ill not be carried o u t."

(2) The Benelux Extradition Convention of 1962, supra, A r t . lO .

(3) Department of International Law, Pan American Union, Washington, D .C . ,  March, 
1958, see A rt.lO , p a r a . l ,  which provides that extradition can be effected I f  the 
laws of the requesting and requested state both establish the death penalty for the 
act In question. See also the Bustamente Code of 20 February, 1928, A r t .378, 
Harvard Research, Extradition, supra, p .285; Harvard, Ibid, Schedule A , p .228.

(4) See Interpol, General Secretariat, X V IIth  Session held from 6 -1 0  September, 1948, 
Art .1 5 .
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C: Corporal, Cruel and Unusual Punishment

The wide divergence in penological theories and standards of treatment of offenders 

between countries is such that no uniform standard exists. The United Nations, 

however, in an effort to provide such a basis proposed the Standard Minimum Rules 

for the treatment of prisoners/  ̂ which were adopted in the nature of a resolution, 

but are not binding international obligations. M oreover, the various Human 

Rights Conventions consider corporal, cruel and unusual punishment v io lative to 

those minimum standards of human rights which require internal protection.

Among the relevant provisions are the following excerpts: No one shall be sub

jected to torture or to cruel, inhuman or degrading treatment, or punishment 

Every person has the right to have his physical, mental and moral integrity re -

(3)spected. He has also the right to humane treatment during the time he is

(4)in custody. ' These provisions have been universally accepted by the legal 

system of civilised nations, but that alone does not give it a sufficiently defined 

content bearing on identifiable applications capable o f more than general recog

n ition . So far, however, no m ultilateral extradition convention nor any b i

lateral treaty has embodied any o f these provisions. The reason is that, as

(1) U .N .  Conference on the Prevention o f Crime and the Treatment o f Offenders in 
1955, Res. 663 (X X IV ); see also 4th U .N .  Conference held in Japan, 17-26  
August, 1970, A/Conf, 1970, 4910.

(2) Adopted Res.217 A ( l l l )  G . A . ,  10 December, 1948, G .A .O .R .  111.1 Res (A . 310), 
pp. 7 1 -7 7 , A r t .5; see also the European Convention for the Protection of Human 
Rights and Fundamental Freedoms, 1950, A r t .3 .

(3) The American Convention on Human Rights, 1962, A rts .l and 2 , not yet in force.

(4) The American Declaration of the Rights and Duties of Man states, adopted by the 
9th International Conference of American States, Resolution, Washington, D .C . ,
19 U .S . ,  A r t .X X V .



between co-equal authoritative decision-making processes, there can be no Inquiry 

by one Into the Internal affairs of the other.

In the Egyptian M unicipal Law, no mutilation or corporal punishment is provided for. 

The penalty of whipping with the "courbash", which was formerly a very common 

practice, employed not only as a means of punishment, but for extracting the ev i

dence of witnesses and the confession of persons accused of crime, has long ceased 

to exist. Also, penal servitude with fetters upon the legs has been abolished since 

1955, by Law N o .57 on the Regulation of Prisons, whereby the convicted person 

does not wear these fetters unless there are reasonable grounds of fearing that 

he may e s c a p e .^  However, It should be noted that penal servitude In Egypt, 

as defined by A rtic le  14 of Its Penal Code of 1937, means the employment of the 

convicted person In the hardest labour prescribed by the Governm ent. In the 

M inisterial Decision of 29 November, 1951 (based on Articles 33 and 34 of the 

Regulation of Prisons issued by the Decreed Law N o . 180 of 1949), the cutting of 

stones In mountain areas was mentioned amongst other work for those sentenced 

to penal servitude. The maximum period for this type of punishment Is three 

years, as defined by the Law of Regulating Prisons of 1956, after which the person 

In question Is transferred to less arduous work. The former treatment may be con

sidered cruel and unusual according to the new trends In penological theories. 

Therefore, In the event that Egypt Is a requesting state, extradition may be re

fused or conditional, If  the convicted person sought refuge In countries which

(2)
refuse surrender for such reasons.

(1) See also Law N o .396 of 1956, A r t .2 , which superseded theLaw on the Regu
lation of Prisons.

(2) See Extradition Laws of Denmark of 1967, A r t .7 ; of Sweden, 1957 , A r t .8 , 
which refuse extradition for any inhuman reasons.
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Assuming Egypt Ts a requested state, the treatment which the fugitive offender, who 

takes refuge in Its territory, Is like ly  to receive In the requesting state upon his re

turn thereto has not been the object of any specific provision In the Egyptian Muni -  

clpal Law.(^) Thus, In the absence of treaty obligations, whereby extradition 

Is based on reciprocity or comity, It  is left to the discretion of Its competent autho

rities to grant or refuse extradition In cases where mutilation Is possible, or other 

corporal punishment Is mandatory In the requesting s t a t e .^  The rule of non- 

Inqulry Into the Internal affairs of other states in respect of the type of penalty 

In flicted thereto works w ell as regards Egyptian nationals, as Egypt does not permit 

their extradition, but Its Interest In the fate of other nationals she surrenders may 

w ell be lim ited, If it exists at a l l .  It Is very like ly  that extradition w ill not be 

granted when the requested person Is not a national of the requesting state or a 

national of a state whose laws do not provide for corporal punishment. The re

ceipt of a satisfactory assurance from the applicant country that It w ill not exe

cute any cruel or unusual punishment on the offender may be required before extra

dition Is effected.

A t a ll events, the emergence of the Individual as a recognised participant In the 

process of extradition and the ap p licab ility  of Internationally protected human 

rights are like ly  to curta il, I f  not elim inate, the rule of non-inquiry Into the

(3)
treatment which the relator may receive In the requesting state upon his return.

On the other hand, In the Penal Codes of both Syria and Lebanon, it Is stated

(1) See, In contrast, Swiss Law of 1892, A r t .5 .

(2) Corporal Punishment Is s till applicable In Afghanistan (In abeyance).

(3) Basslounl, Extradition and World Public O rder, supra, p .466 .



that extradition shall be refused If  the penalty provided under the law of the re

questing state Is contrary to the social o rd e r /  ̂ The 1951 Treaty between Syria 

and Lebanon, stipulates that, In case the penalty Inflicted In the demanding state 

Is not expressly provided for In the other contracting state, then extradition shall 

not be permissible. It can be noted that no distinction Is made between a 

national of the requesting state or that of a third state, whose laws provide for 

a similar penalty. This provision recognises not only the doctrine of double 

crim inality , but also that aspect which relates to the type of punishment for 

extraditable crimes.

In the Arab League Extradition Agreement of 1952, a provision has been enacted  

to deal specially w ith the mutilation and corporal punishments which are s till 

applicable In some Arab countries, like Saudi Arabia and the Yem en. To this 

effec t, A rtic le  III provides that:

. . .  In case the a c t, on the basis o f which extradition Is 
being requested, Is not punishable by the laws of the re
quested state or the penalty In flic ting  In the requesting 
state has not a corresponding provision In the country 
from which extradition Is sought, then extradition shall 
not be compulsory, unless the person being extradited,
Is a national of the requesting state or Is a national of 
a state, whose laws provide for a similar penalty.

S im ilarly , the same provision was Incorporated In the Extradition Bipartite Treaty 

between Egypt and Iraq of 1964 (A rtic le  3 4 ).

Therefore, It can be noted that the mandatory form for extradition Is only provided 

In case the requested person Is a national of the requesting state or a national of

(1) Syria Penal Code of 1949, A r t .34 , para.3 ; Lebanon Penal Code of 1943, A r t .34, 
para .3 .
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another state where the same penalty can be in flic ted . The escape of those 

offenders is not considered a means to evade the execution or to commute the 

sentence to imprisonment or fin e . In respect of nationals of the requested 

state, or those of a third state party to this Agreement, it seems clear that the 

permissive form has been adopted: It is left to the discretion of the requested 

state to grant or refuse extradition in cases where these corporal penalties can 

only be imposed in the requesting state. One cannot be surprised that a con

tracting country, whose law does not provide fo ra  similar penalty, should be 

more exacting in its appreciation when it is called on to hand over one of its 

own nationals than when the subject of extradition is a foreigner or a national 

of another contracting state.

Further, an alternative for the requested state to prosecute in such cases a 

national of a third state on behalf of the requesting state, and punish that per

son in a manner which is not cruel, was not provided in this Agreement. This 

means that, in case extradition is not granted, such an offender w ill evade pro

secution .

Therefore, it would have been useful for the local administration of criminal 

justice to provide a reservation in these instances which permits the requested 

state to condition an extradition o f any person upon an assurance that, in case 

of conviction, no corporal punishment w ill be imposed.

Regarding the Afro-Asian Draft Convention of 1961, no provision has been em

bodied to cover the issue of treatment of accused offenders, whether it be in 

the nature of the type of corporal punishment or type and conditions of incarcer-



atlon which the relator person may be subjected to In the requesting state after 

surrender.

4 .  Exclusion of Extradition for Procedural Reasons

A ; Postponed or Conditional Surrender

Extradition may be postponed If  the fugitive Is tried by the authorities of the re

quested state for an offence other than the one for which he Is sought, or I f  he 

undergoes a punishment for any such offence. This Is a desirable principle which 

rests upon the fact that within the territory of a state one subjects himself to the 

laws of that state, and Is not to be withdrawn from the application of Its penal

sanctions by virtue of an agreement with another state for extradition touching

a, • W  another crim e.

The older extradition laws obliged the authorities of the requested state to postpone

extradition, when immediate surrender would Interfere with the administration of

(2)
justice within Its borders; or, a lte rn a tive ly , to grant extradition so that

criminal proceedings might be undertaken promptly In the requesting state against 

the person claimed, but upon condition that such person be returned at the close 

of such prosecution and before he has served any sentence which the requesting

(1) B illo t, Extradition, o p .c l t . ,  p p .237-251 ; Moore, Extradition, o p .c lt . ,  V o l . l ,  
p .558; see also Report from Select Committee (of the House of Commons) on 
Extradition, 1868, p .148; Harvard Research, Extradition, supra, p .152.

(2) E .g . G reat Britain, Extradition A c t, 1870, A r t .3 , para .3; Holland, Act of 
6 A p r I I ,  1875, A r t .6; Swiss Extradition Law, 1892, A r t .1 3 a .1 .1 ; Japan,
Law N o .42 , 1895, A r t .4; Finland, Extradition Law, 1922, A r t .8; Canada, 
Extradition A c t, Revised Statutes, 1927, Chap. 155, Sec.2 4 .



state may have imposed upon h im /  ̂ In Egypt, the rule took statutory form in 

1901 in the Ministry of Justice Instructions, but via a different approach it was 

provided in A rtic le  2 , paragraph 4(B) that:

Extradition is not granted i f  an enquiry (instruction) was in 
course of proceeding before the Egyptian Tribunals, or the 
accused was undergoing a penalty in an Egyptian peniten
tiary  establishment, so long as the enquiry lasted or until 
the penalty was completed.

It appears from this provision that, in the absence of any treaty obligations, extra

dition shall be prohibited i f  a person accused o f, or condemned for another crime, 

falls within the jurisdiction of the Egyptian Courts. Whether extradition should 

be granted after the enquiry is finished, or the sentence pronounced against the 

claimed person has been satisfied, is not clarified  in this text. This attitude  

may greatly handicap the requesting state in the application of its criminal law, 

especially when the person claimed serves a long term in the requested state 

(Egypt). A  temporary extradition, upon the condition that the extradited per

son be returned "as soon as the prosecution in the requesting state is terminated, 

may not jeopardize any interest in the requested state". If , during the tempor

ary extradition, the extradited person Is convicted and a sentence of death or 

deprivation o f liberty is imposed, and he is then returned to the requested state, 

he can be extradited again when the requested state has dealt w ith him so that 

the penalty imposed upon him by the requesting state can be exacted of him .

(1) E .g . Argentina Law N o . 1612,1885, A r t .7; Swiss Law, ib id , A r t .18 a . 1 .2 ; Ita ly , 
Criminal'Procedure Code, 1939, A r t .670; France, Extradition Law, 1927,
A r t .8; Yugoslavia, Penal Code, 1929, A r t .493; see also Sweden, Extradition 
Law, 1913, Sec. 10 , which applied only for conditional and temporary surrender 
when the person claimed has been sentenced in the requested state for another 
crim e.
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The postponement of extradition, as w ell as the alternative for conditional and 

temporary surrender In such cases, has been Incorporated In statutory laws of 

both Morocco^  ̂ and A lg e r ia ,^  with an additional provision to cover the case

of a person claimed If  he Is being kept there In custody for reasons other than 

prosecution or punishment for a crim e. This would authorise postponement Jrn 

case of execution, Imprisonment for contempt, or debt, or the holding In custody 

of a witness. To this e ffec t, the last paragraph of A rtic le ' 8 of the Moroccan 

Law provides that: " . . .  the provision of this artic le  governs.the case where an 

alien Is subjected (a la contralnte par corps) by application of the Moroccan Law". 

The same phraseology has been embraced In the Algerian Law of 1966.

The conditions for the proposal for surrender or permission In the Libyan Penal Code 

are dependent upon the condition that the person, whose surrender Is demanded, Is 

not before a Libyan judge In respect of another offence committed before the de

mand for extradition, or Is not undergoing execution of a sentence In respect of a 

crime other than that for which surrender Is proposed or for which permission for

(3)surrender Is dem anded/ ' There seems to be no reason why the requested state 

"Libya" should not try the person claimed before extraditing him, If  he has com

mitted an offence against Its sovereignty a fter receipt of a requisition, or while 

In prison awaiting extradition. In any case, the M inister of Justice therein may, 

at a ll times, attach other conditions to the proposal or permission for surrender

(1) Morocco, Extradition Law of 1958, A r t .8 .

(2) A lg eria , Ordonnance N o .66 -155  of 1966, A r t .701 .

(3) Libya , Penal Code, 1953, A r t .4 9 4 .
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which to him may appear necessary. Another approach has been incorporated 

in the Extradition Lews of both Syria and Jordan in the case of another offence 

committed therein, whereby the requested state has the right to postpone surren

der until the alleged offender has been discharged, whether by acquittal or other

w ise, and in the case of conviction, after the penalty has been e x e c u te d .^  

Taking into account the bipartite treaties concluded by the Arab States among 

themselves, and those with foreign countries, they generally a llow  postpone

ment of extradition so that the person claimed may be prosecuted for a separate

crime committed in the requested state, and /or may fu lfil his punishment there,

(2)
in accordance with a criminal sentence.

However, the Judicial Convention between Syria and Jordan of 1953 goes further 

in detail by the following provision:

Where the person claimed is being proceeded against or has 
been convicted for a different offence in the state to which 
application is made, the latter state shall decide in respect 
of the requisition and his extradition shall be postponed un
t il the proceedings have been discontinued or the case dis
missed, or until he has been acquitted or declared not re
sponsible, or until he has served his sentence or received 
a pardon or has been released because the grounds for his 
detention no longer exist.

He may, however, be sent temporarily to the applicant 
state to appear before its jud ic ia l authorities on an under
taking by those authorities to return him after his interro-

(1) Syria, Extradition Law, N o .53 of 1955, A rt. 15; Jordan, Extradition Law of 
1927, A rt.6 (c ).

(2) See e .g .  Treaties of Iraq with G re a t B rita in , 1932, A r t .5; U .S . ,  1934, A rt.6^  
Syria-Lebanon, 1951, A r t .6; Treaties of Belgium with Lebanon, 1953, A r t .H ,  
p a ra .( l) ;  Morocco, 1959, A r t .17 . Under the latter Treaty, "the requested 
party may, after making its decision on the request for extradition, postpone 
the surrender of the person claim ed"; see also, Abu-Dhabi-Tunisia, 1975,
A r t .27 , para .(5 ).
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gatlon or after judgment has been given In the case in 
respect of which he was extradited and to restrict his 
liberty In accordance with the judgment given or order 
made concerning him by the authorities of the state 
which has surrendered him . (A rtic le  6 ).

To the same e ffec t, a provision has been Incorporated In the Judicial Treaty be-

0)
tween Morocco and France of 1957 to cover this situation.

The Position In the Arab League Extradition Agreement

In respect of the Arab League Extradition Agreement of 1952, It can be noted that

a declaration of the right o f the requested state to postpone extradition Is combined

with a provision for conditional and temporary surrender. A rtic le  5 states that:

In case the person In question Is under tria l for another 
offence committed In the state, which Is being asked to 
surrender him, his extradition shall be postponed until 
the tria l Is terminated and the penalty In flicted has been 
executed. However, provisions may be made for the 
temporary surrender to stand tria l In the requesting state, 
on condition that at the end of such tria l and before the 
execution of the penalty In flic ted , he w i l l  be returned 
to the state applying for his extradition.

The same approach has been overwhelmingly agreed In the Afro-Aslan Convention 

(2)
of 1961, and also embraced In the bipartite Treaty between Egypt and Iraq of

(3) (^)1964. The same Is true of a ll the drafts and projects of m ultipartite action,

except that this point Is not covered by the Oxford Resolutions of 1880.

(1) A r t .41 .

(2) A rt .1 2 .

(3) A r t .36, para. 2 .

(4) Harvard Research, Extradition, supra, p. 154; see also, European Convention on
Extradition of 1957, A r t . l9 ,  whereby the requested party may, after making Its
decision on the request for extradition postpone the surrender or grant conditional
and temporary extradition In accordance with conditions to be determined by mutual 
agreement between the parties; to the same e ffec t, the Benelux Convention of 
1962, A r t .18.



It seems, however, that A rtic le  5 of the Arab League Agreement has not vested 

any discretion in the requested state to postpone extradition of a person claimed 

until the conclusion of c iv il proceedings to which that person Ts a party, or in 

order that he may testify as a witness Tn a jud ic ia l proceeding pending Tn the 

requested state. Therefore, c iv il obligations contracted by the accused in the 

country of refuge shall not be an obstacle to his surrender. The same can be 

said of any obligations of another n a tu re /  ̂ On the other hand, some of 

the modem bipartite  treaties recognise a right to postpone extradition , when 

the wanted person Is being proceeded against or kept In custody In the state 

applied to for other reasons, which are not considered crimes under Its penal 

code, until the proceedings have been concluded. If the person claimed can

not fu lfil his obligations contracted towards private persons, his extradition may

take place subject to the right of such persons to present their claims before the

(2)competent authority .

The reason for not incorporating a similar provision In the Arab League Extradition 

Agreement Is the fear that such a discretion, vested In the requested state In 

favour of the proceedings above-m entioned, may delay the crim inal proceedings 

in the requesting state. W e do not see any harm as far as Is reasonably necessary 

for a temporary extradition , upon condition that the extradited person be returned 

to the requested state. This approach is similar to the additional provision

(1) See Model D raft of International Penal and Prison Commission of 1931, A r t .12, 
Harvard, Ib id , p .155; see also D raft Convention of Interpol, 1948, A r t . I I .

(2) Iraq-Turkey of 1946, A r t .11; Belglum-Lebanon, 1953, A r t .11 , p a ra .(2); see 
also to the same e ffec t, the b ipartite  Treaties cited In Harvard Research, Extra
d ition , supra, p .156.



incorporated in the Treaty between Iraq and Turkey whereby A rtic le  11 provides 

that:

. . .  Nevertheless, i f ,  according to the laws o f the country 
applying for extrad ition , such postponement is like ly  to 
lead to exemption from prosecution or punishment by lapse 
of time or other serious d ifficu lties as regards proceedings 
against the accused person, his temporary surrender shall 
be granted, unless there are special objections thereto, 
provided that an undertaking Is given to return the sur
rendered person as soon as the proceedings In the country 
making the application have been concluded. (1)

It would also seem fa ir to postpone extradition If  the requested state finds that,

In the administration of crim inal justice therein , the presence of the claimed 

person as a witness Is necessary for conviction.

B: "Non Bis In Idem" or Pending Prosecution for the Same A ct In the 

Requested State

It can be said that both the non bis In Idem and double jeopardy rules have become 

one of the fundamental principles of justice In a ll civilised countries. The general

acceptance by the world community gave It  recognition as a general principle of

(2)
International law . The two rules have a unique end to reach In that the

defendant shall be protected against m ultiple trials and double punishment for 

the same offence. Each one Is applied as a consequence of a previous action: 

previous jeopardy, which does not require a final judgment to be rendered, but 

only that the defendant has been put In a step of proceedings, endangers him to

(1) Iraq -Turkey ,lb ld , A r t .11; see also to the same e ffec t, the bipartite Treaties 
cited In Harvard, Extradition, supra, p . 156.

(2) See International Covenant on C iv il and Politica l Rights, 1966, A rts .14-17; 
Resolutions of S e c .IV  of the IXth International Congress of Penal Law, The 
Hague, 1964, M IA, 35 R . I .D .P . ,  p . 1143.
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be convicted, or previous fina l judgment which presumes that something has been 

decided fin a lly . This m atter, previously decided, Is called "res jud icata".

However, the application of these principles has been d ifferent In the framework

of the various legal systems, whether between tribunals w ithin the state or In

Interstate relations. A pplied  to Intrastate affa irs , the doctrine finds expression

Tn declarations of common law countries, such as those In the Constitutions of

the United States and the various States of the American Union, against the

putting of a person twice In jeopardy by the same state for the same o f fe n c e .^

The position In England Is d iffe ren t, whereby a new tria l cannot be barred except

by "autrefois acquit" or "autrefois co n v ic t" . It is necessary that a fina l verdict

(2)
should ac tua lly  have been given.

The principle Is known throughout countries of the c iv il law as the rule non bis In 

Idem, whereby the final judgment bars not only a renewed punishment for the 

same offence, but also renewed prosecution for the same criminal conduct. This 

Immunity has been adopted In Egypt as w ell as In most o f the Arab States. The 

Egyptian Code of Crim inal Procedure provides In A rtic le  454 that the final judgment 

of acquittal or conviction puts an end to the crim inal action for the defendant pro

secuted by this action and the facts referred to him. A rtic le  455 of the same Code 

provides no return to the crim inal action after the fin a lity  of Its judgment, In 

accordance with a new ju rid ica l qualification of the offence or new evidence or

(1) United States Constitution, Amendment V ,  Stlmson, American Statute Law, 
1886, para. 137, p .3 0 .

(2) See Kenny, O utline o f Crim inal Law , 1952, p .500; see also S e c .28 o f the 
Crim inal Procedure A c t, 1851; Halsbury's Statute of England, Second E d ., 
V o l .5 , 1948, p .7 1 7 .
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circumstances. M oreover, the Supreme Court therein has held that the term 

"Identity of cause" In the rule of non bis In Idem means the Identity of trans

a c t io n /  ̂ and that there Is no such Identity  I f  the second prosecution Is based

on a similar transaction or units with the first transaction In the juridical qua I I -

(2)
flca tlo n . Further, the same Code gives the convicted defendant a credit

for the period of the detention before the judgment Is rendered, and also In case 

of acqu itta l, such a period shall be deducted from the punishment of any crime

(3)
committed or investigated during his detention .

Therefore, It can be said that the doctrine non bis in Idem In the Internal law of 

Egypt Is not only In the nature of public po licy , but Is even superior to I t /  ^

The reasons which have led to p ractically  universal acceptance of the princip le, 

as between d ifferent tribunals of the same state, are equally applicable as be

tween the tribunals of d ifferent states. To punish the same act by the two govern

ments would v io late  not only the common principles of humanity but would be re -

(5)
pugnant to the nature of both governments.

(1) On the contrary, The Anglo-Am erican doctrine requires In general the ap p lica 
tion of the "same evidence" test as a guide to determine If  the offences of the two 
prosecutions are the same or not; see A .F .  Sorour, Double Jeopardy Compared 
w ith Non Bis In Idem, Extrait de la Revue AL Quanoun W a l' IQ T Is a d , N o .2 , 
X X X lle Annee, 1962, p .9 3 .

(2) 19 February, 1934, 1 S u p .C t.C rlm . Digest, 74 , N o .479; 2 February, 1943,
1 S up .C t. Crlm .D igest 76 , N o .489; 6 M arch, 1951, 1 S up .C t.C rlm .D igest 75, 
N o .484.

(3) Egyptian Code of Crim inal Procedure o f 1950, amended to 1973, A rts .482 , 48 3 .

(4) 21 A p ril, 1959, 10 Sup.C ourt, 470 N o .l0 2 ;  20 December, 1939, 4 Omar Reports, 
120 N o .129.

(5) See Barbey, De I ’appllcation Internationale de la Regie Non Bis In Idem en 
materlere Repressive, lv 3 0 , p . 169.
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Applied to interstate relations, the maxim non bis In Idem may find expression In 

a rule sim ilarly self-imposed by a state against the prosecution or punishment by 

that state of a person for acts for which he has been prosecuted In another s t a t e .^

To this e ffec t, the Egyptian Penal Code of 1937 recognises the negative effects 

of foreign judgments and provides In A rtic le  4 that:

N o  proceeding shall be Instituted In respect of any offence 
committed or act done outside Egypt, except by the G eneral 
Parquet. N o proceeding shall be taken If  the person accu
sed proves that he has been acquitted by a foreign court or 
that he has been fin a lly  convicted and has undergone his 
sentence.

It Is clear from this provision that It  relates to cases In which the alleged crime Is 

committed outside Egypt. These cases can be realised under Articles 2 and 3 of 

the Egyptian Penal Code, previously mentioned, where the Courts therein have 

concurrent jurisdiction w ith other competent foreign jurisdictions. In this connect

ion, the first restriction to be considered under A rtic le  4 Is that the G eneral Parquet 

Is the only authority who has a discretion whether to demand the tria l of the alleged  

offender. Therefore, the Injured party Is not entitled  to Institute criminal proceed

ings under A rtic le  232 of the Code of C rim inal Procedure ^  In cases of misdemean

ours provided In A rtic le  2 , paragraph 1, and A rtic le  3 .

However, if  the act was committed In Egypt, acquittal or service of sentence under

(1) See a co llection  of statutes which provided this solution In the comment on 
S ec .l .11 of the D raft of M odel Penal Code, 1956; see also Harvard Research, 
Jurisdiction with Respect to Crim e, supra, p p .6 0 4 -6 0 9 .

(2) This provision excep tiona lly  entitles the injured party to claim his case before 
criminal courts In cases of misdemeanours and contraventions committed within  
the Egyptian territory, see A l l  Rashed, Crim inal Law, o p .c l t . ,  p .82 .
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a judgment of a foreign court would be no defence.

The important question involved Ts when the defendant is tried in the foreign country 

in which he committed the crim e, or in any state other than the place of commission 

(offences against the security of the state, counterfeiting of currency, e t c . ) . In 

this case, we face the problem of international scope o f the rule non bis in idem. 

Therefore, a distinction should be made whether the person in question is acquitted  

or convicted.

In the first case, there is no doubt that the Egyptian Code gives a kind of credit 

to foreign judgments of acquittal in favour o f the accused. The question as to 

what constitutes an acquitta l presents several points of interest. The correspond

ing French a rtic le  states: "si I ’Inculpd justifie qu 'il a ete juge defln ltlvlem ent a' 

I ’e tranger". Therefore, judgments by default or par contumace cannot come 

under this description.

To constitute an acqu itta l, an Irrevocable judgment would seem to be requisite.

To arrive at a conclusion in any particular case as to whether the dismissal of 

the complaint at the close o f the foreign proceeding in question, constitutes 

an "acq u itta l" , It is presumably necessary to take into consideration the view  

which the lex fori takes as to the e ffect of this dismissal. If a new prosecution 

upon the same evidence Is barred, this dismissal would to this extent, constitute 

an acq u itta l. If the dismissal Is an absolute bar to proceedings for the same 

offence, it would operate as an absolute acquitta l In Egypt. A  French Ordonnance

(1) It was held that acquittal by a courtsmartlaI was not a defence In bar of prose
cution before the ordinary courts, A I Kada, I I ,  p . 83, cited In G oadby, Commen
tary on Egyptian Crim inal Law, V o K  I ,  o p .c l t . ,  p .67 .
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de non lieu on the ground of Insufficiency of proof Is a bar to further proceedings, 

unless fresh evidence Is adduced. In Syria, the general rule Is similar to the 

French system. To this e ffe c t, It Is settled that the order of not to prosecute, 

Issued by the examining judge, or the judge competent to transfer the case to 

tria l (judge de renvoi) has a provisionary quasi-res judicata because It cannot 

be dropped, except after discovering new e v id e n c e /  ̂ Presumably, a prose

cution In Egypt on the same evidence as that adduced before the French judge 

d es tru c tio n  would be barred by the Ordonnance de non lieu . But as the

Ordonnance de non lieu Is not technically  an acq u itta l, the case may be con-

(2)
sldered doubtful.

Take now the case of an English prosecution. W ith the aforementioned principle, 

It  would be necessary to consider whether the dismissal of the prosecution In 

England would have served therein to support the technical plea of autrefois

(3)
acquit . |f  the Egyptian Court adopted as a criterion of a defin itive  acquit

tal the view of the lex fo ri, the question often arises as to whether the acquittal 

was, In fact, In respect of the same facts, and there Is a considerable body of

. . .  f (4)decisions on this point.

In fac t, the application of A rtic le  4 gives rise to d ifficu lties  because of Its broad 

terms. Suppose a person was accused In a foreign country of falsification of

(1) See Howmad, Crim inal Procedure, 1957, p .453, cited In Sorour, Ib id , p .53 .

(2) Badawl et Cheron, Nouveau Code Penal Egyptlen Annote, o p .c l t . ,  p .2 5 .

(3) See for other legal systems towards res judicata and foreign prosecution, 
Sorour, Ib id , p p .5 4 -7 2 .

(4) Halsbury, Laws of England, V o l . IX ,  p .356 , N .(a ) ;  see also Sorour, ib id , 
p p .8 3 -8 5 .
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Egyptian money and was acquitted . In this case, it should not be in the national 

interest of the country i f  we consider this acquitta l as an obstacle to prosecuting 

the alleged offender in Egypt, or to request his extrad ition . Therefore, the modern 

Egyptian jurisprudence  ̂  ̂ proposed a distinction between the grounds of acq u itta l.

If  the acquitta l by a foreign government is based on insufficient proof, or if  the 

defendant did not commit the crime, this judgment acquires its res judicata before 

the Egyptian courts. But i f  the alleged offender is acquitted because the com

mitted ac t does not imply the necessary elements of the offence in accordance 

with the foreign law , the foreign judgment shall not bar the prosecution or the 

request of his extradition according to A rtic le  2 of the Egyptian Penal C o d e .^

This provision deals with offences punishable when committed abroad even by 

foreigners against the safety and interests of the state, and to the punishment 

of persons, who being outside Egypt, assist in the commission o f offences within  

its territory . This gap is avoided in the new draft of the Egyptian Penal Code,

which excludes these offences from the application of an obligation to give

(3)
recognition to foreign penal judgments. |n other words, a national or

foreigner who is tried abroad for the commission of offences provided under

(1) Mahmoud Mostafa, Penal Law, G eneral Part, 1960-1961; A li Rashed, ib id , p .83 .

(2) W e have to notice that the prosecution is prevented by A r t .3 , which deals with  
offences committed by nationals abroad because it requires that the act be punish
able under the law of the country in which it has been committed.

(3) See to the same e ffec t, Ita lian  Penal Code of 1930, A rt. 11(2); G reek Crim inal 
Code, A r t .9; D ietricht O eh ler, "Recognition of Foreign Penal Judgments and 
Their Enforcement", II Bassiouni and Nbnda, A  Treatise on International Crim inal 
Law , o p .c i t . ,  p .271 .
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A rtic le  2 may be prosecuted again In Egypt, and his extradition can be requested 

whether he was acquitted or convicted in the foreign jurisdiction.

In the second case, whereby the defendant is condemned by a foreign court for an 

offence committed out of Egypt, the foreign judgment does not bar his prosecution 

in Egyptian tribunals, except i f  he proves that he had executed the foreign sentence 

(A rtic le  4 (2 )).

W ithout execution of the punishment, the foreign judgment has no res judicata

(1)
in view of the Egyptian Courts. In case the foreign punishment has been

executed in part owing to conditional liberation (liberation conditionnelle) or

act of grace or any other cause, it is provided that the Egyptian judge may, or

has under the new draft Penal Code to consider the period of this execution and

(2)it should be deducted from the punishment to be in f lic te d .' '

Further,A rtic le 4 of the Egyptian Penal Code does not attribute to the prescrip

tion of the penalty and amnesty the same effect as service of sentence. As is 

remarked in the Explanatory N o te , there is no reason why a person should not 

be punished in Egypt, if  he has succeeded in escaping punishment abroad. This 

remark, indeed, cuts a t the root of prescription of penalties generally, which is

(1) See for a d ifferent approach, the French Code of Crim inal Procedure of 1957,
A r t .689, p a ra .(2 ), whereby every foreigner convicted out of France, for com
m itting a felony or misdemeanour against the safety of the state, counterfeiting  
the seal of the state, or the national money in circulation may be tried before 
the French Courts.

(2) See to the same e ffect, e .g .  German Crim inal Code of 1871, as amended until 
1953, S e c .7; Japanese Penal C o d e , 1907 as amended to 1958, A r t .5; Poland, 
Penal Code of 1932, A rt JI , S e c .I;  Denmark, Penal Code, 1930, A r t . lO , S ec .4 .
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contrary to the Belgian and French Law , the source of A rtic le  4 .  Therefore, It Is 

provided In the new draft of the Penal Code that the prescription of penalty a c 

quires Its res judicata before the Egyptian Courts and bars the prosecution of the 

defendant for the same offence In Egypt. The same does not apply to an act of 

grace. If the court, before which the offender was tried , had no jurisdiction, 

presumably the whole tr ia l, whatever Its result, was a n u llity  and cannot be 

pleaded In bar.

Consideration of the rule non bis In Idem Is d irectly  called for In connection with  

extradition In two cases: First, when the applicant state desires extradition to 

prosecute the person claimed for the same act or acts for which he has already  

been prosecuted and convicted or acquitted , either by the Courts of the request

ing state or that of a third state. Under these circumstances, Egypt as a requested 

state would vio late no obligation under International law If  It declined to surrender 

such a person. Flence, In the absence of treaty obligations, the necessity of pro

visions provided In Its M unicipal Law , of A rtic le  4 of the Egyptian Penal Code, and 

A rticles 454 and 455 of the Crim inal Procedure Code, as the case may be, should 

extend to prohibit extrad ition . To deal w ith  the problems arising where the laws 

of the requesting state a llow  the tria l to be reopened, no provision has been made 

In the treaties concluded by Egypt to the e ffect that extradition shall be granted 

I f ,  under the law of the state applied to, the statutory conditions for retria l for 

the same offence are m e t .^

Taking account of the situation where Egypt Is a requesting state, It would be

(1) See in contrast, the Inclusion of this Provision In certain Extradition Treaties,
e .g .  G reece-Turkey of 1939, A r t .2 (7 ); Turkey-Czechoslovakla of 1930, A r t .6; 
Yugoslavla-Bulgarla of 1956, A rt.7 0 (b ); Yugoslavla-G reece of 1959, A rt.4 9 (b ).
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rare for It  to request the surrender of a person, already acquitted, or convicted In 

Its own courts, In order to prosecute him a second time for the same acts. Usually, 

the municipal application of the doctrine non bis In Idem would prevent It; but 

such a situation Is possible under Its Code of Crim inal Procedure. It Is permitted, 

In Articles 4 4 1 -4 5 3 , that a judgment which acquired res judicata may be reversed 

for certain Important exceptions. To the same end, It has been held by the 

Supreme Court In Egypt that, "The court has no jurisdiction to try the defendant 

after It has Issued the judgment, notwithstanding the errors committed In the

judgment, except In cases of Inadvertent mistakes or Interpretation or Inadvertent

(1)
adjudication of some claim s".

In the second case, It  Is true that the general application of the doctrine non bis 

In Idem Is often Invoked In extradition proceedings when the requesting state de

sires the surrender of an alleged offender to prosecute him for the same act or acts 

for which he has already been prosecuted, convicted or acquitted , e ither In the 

requested state, or In a third state, because It  believes Itself In a better position 

than the other state with regard to the evidence, or because Tt does not believe  

that the other state was In a position to appreciate the gravity of the offence, or 

because Tt thinks that the penalty In flic ted  upon the crim inal was not adequate 

having regard to the offence. Therefore, It Is natural that In municipal statutes, 

we find a nationalistic attitude reflected In declarations that persons claim ed, 

having been tried In the local courts of certain acts and acquitted or convicted, 

are not to be extradited for further proceedings connected with the same acts;

(1) See 19 M a y , 1958, 9 S u p .C t., 550; 23 M arch, 1959, 10 S u p .C t. 337 .
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the assumption apparently being that In the local courts, fu ll justice w ill be 

0 )
rendered. This approach has been enacted In the laws of certain Arab

(2)States, such as A lg eria , Lebanon, Morocco and Syria. On the other hand,

w hile no provision Is made to this e ffect In the Egyptian M inistry of Justice In

structions of 1901, there Is no doubt that the general trend w ill cover these situa

tions. However, the b ipartite  treaties, concluded by the Arab States among 

themselves and with foreign countries, vary In the extent to which they apply 

the doctrine non bis In Idem and double jeopardy to extrad ition . In the Extra

dition Treaties concluded by Iraq on the one hand, and Egypt, G reat Britain and

(3)
Turkey, respectively, on the other, the application of the doctrine took the 

Imperative form and deals only with past judgment In the requested state. It 

also covers a situation In which the crim inal proceedings for the same offence 

or offences are In progress against the person claim ed, or where he Is actually

on tria l In the requested state when the request Is received . In Treaties between

(4)
Syria, on the one hand, and Lebanon and Jordan, respectively, on the other, 

a provision Is made dealing not only with past judgment In the requested state, 

but also cover the case of previous tr ia l in a third state. The phraseology of 

A rtic le  4 , paragraph 5 , embraced In those treaties provides that:

(1) See Harvard Research, Extradition, supra, p .148; see also Extradition Laws of
Denmark, 1967, A r t .8; The Netherlands, 1967, A r t .9; Sweden, 1957, A r t . lO .

(2) See for A lgeria , Ordonnance N o .6 6 -155  of 1966, A r t .698, p a ra .(4); Lebanon,
Penal Code of 1943, A r t .32; Morocco, Extradition Law of 1958, A r t .5 , p a ra .(4); 
Syria, Penal Code of 1949, A r t .3 2 .

(3) See Treaties concluded by Iraq with Egypt of 1931, A r t .4 (1 ); with G reat Britain
of 1932, A r t .5(1); w ith Turkey of 1946, A r t .4 (e ) .

(4) See Treaties of Syria w ith Lebanon of 1951, A r t .4 , p a ra .(5); with Jordan of
1953, A r t .4 , p a ra .(5 ).
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Extradition shall not be granted If  the person claimed has been 
tried , or If  an Investigation or proceedings have been Insti
tuted against him, In respect of the offence for which he Is 
claim ed, whether In the state to which application Is made 
or In the state, other than the applicant state, In which the 
offence was committed.

Another approach can be traced In the Extradition Treaties concluded by Morocco 

on the one hand, and France and Belgium, respectively, on the other. The man

datory form for the prohibition of extradition has been enacted If  final judgment 

has been passed In the requested state In respect of the extraditable o f fe n c e .^

To meet the other situation where the crim inal proceedings have been Instituted 

In the requested state, the permissive language Is used. Moreover, In respect 

of a past judgment Issued In a third state, an additional provision Is Incorporated 

In the Extradition Treaty between France and Morocco giving the requested state 

discretionary power to decide whether or not extradition should be g ra n te d .^

However, a ll those treaties above-mentioned are similar to most of the treaties In 

International practice, which are silent In regard to earlier prosecution having

(3)
taken place In the requesting state. On the other hand, a d ifferent approach

can be found In the b ipartite Treaty between A bu-DhabI and Tunisia of 1975, as 

It deals with the app licab ility  of non bis In Idem In general terms without referring

(1) To the same e ffect, see Belglum-Lebanon, 1953, A r t05 , which provides that, 
"extradition shall not be granted I f ,  the ground for the request Is an offence In 
respect of which further proceedings against the person claimed have been barred 
under the law of the requested country by a decision of the jud ic ia l authorities of 
that country".

(2) See France-Morocco of 1957, A r t .3 3 , para .(B ,E ); Belgium-Morocco of 1959, A r t .6 .

(3) See In contrast, Netherlands-lsraeI of 1956, A r t .4 (2 ,1 ) ,  which refers for the ap p li
cation of non bis In Idem to the requesting state, requested state as we 11 as of the 
third state.
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to any state in particu lar. To this e ffec t, A rtic le  27, paragraph (3) provides that: 

"Extradition may not be granted if  the person claimed has been prosecuted for the 

same act for which his extradition is sought and has been acquitted, or i f  he has 

been convicted and the punishment executed".

This means that this provision covers cases of previous conviction or acquittal in 

the requesting state, the requested state and in a third state.

The Application of Non Bis in Idem and Double Jeopardy in the Arab League 

Extradition Agreement

In the Arab League Extradition Agreement of 1952, the two rules have an influence 

on the question o f extradition /   ̂ It excludes extradition if  criminal proceedings 

for the same offence have led to a decision which has been implemented in the re

quested state, or if such proceedings for the same offence have been instituted in 

the state applied to:

To this e ffec t, A rtic le  5 provides that:

Extradition shall not be granted in case the person sought for 
has already been committed to tria l for the offence for which 
extradition is being requested and has not been found gu ilty , 
or has been already convicted, or Tf he is under investiga
tion, or i f  tria l had been started for the same offence in the 
state from which extradition is being requested.

The following criticisms may be made of this provision.

First, the imperative language of the rule non bis in idem has been adopted as the

(1) S im ilarly , see for other M u ltila te ra l Conventions, the European Convention of 1957, 
A r t .9; Second D raft Convention on Extradition, adopted by the Inter-Am erican  
Jurld iclal Committee, 1957, A r t . 13; The Benelux Convention of 1962, A r t .8;
The Nordic States Scheme, 1962, A r t .5 .
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basis of an absolute prohibition of extradition for the same offence which gave 

rise to the request. This approach has not vested In the requested state any 

discretion to extradite If  the claimed person has previously been prosecuted, 

convicted or acquitted therein . Therefore, In the case of persons acquitted, 

e .g .  on the grounds of n o n -ava llab ility  of evidence at the time of earlier extra

dition petitions, and subsequent new evidence being discovered In the requesting 

state, which w ill be a good ground for subsequent and successive application, 

extradition shall not be a llo w ed . The two situations should not be confused.

It Is one thing to say that extradition shall not be granted In cases of previous 

conviction or acq u itta l, and It Is another thing to say that successive applica

tion may be filed  for extradition If  the evidence was not ava ilab le  ea rlie r, and 

the fugitive was discharged. Extradition proceedings as such, do not come 

under the rule against non bis In Idem. Consequently, It  would have been 

desirable for the permissive form to have been adopted In this provision.

Second, In case the requested state undertakes the prosecution of the offender, 

and later the culprit Is found In the state where he committed the offence, It Is 

not a t a ll clear under A rtic le  5 of this Agreement that the doctrine non bis In 

Idem should be carried so far as to en tire ly  exclude successive prosecution In 

the requesting state for the same offence. In the absence of such a provision,

It w ill be a question of municipal law as to whether the proceedings w ill be 

barred or the penalty reduced by the proceedings In the requested state. In 

some extradition treaties, In connection w ith the declaration against the extra

d ition of nationals, It Is provided that the state of nationality  w ill try Its 

nationals at the request of the other party, whose laws have been Infringed, 

the other party agreeing upon Its part not to prosecute the same person for the
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f f  (1>same ottence.

Third, if the person claimed has been acquitted for the same offence, in a third 

state, there is, under A rtic le  5 , no case of judgment entered. So the requested 

state does not even have the right to refuse extrad ition . The same applies to a 

person claimed who, after having been sentenced for his offence in a third state, 

suffered the punishment awarded in that state a t fu ll length, or who was pardoned 

there, or put on probation or on parole. Therefore, it seems wise that A rtic le  5 

should have been extended to cover such cases. To test the va lid ity  of this 

argument, the prohibition of extradition would follow i f  the person in question 

had not come to the requested state, but remained in the territory of the third 

state where he was prosecutedy convicted or acquitted , and the requesting 

state makes a request for his extradition for tria l of the same offence to the 

third state. Would that latter state not refuse extradition on the ground of the 

rule non bis in idem? The answer w ill be an emphatic a ffirm ative . If so, 

then why should any other requested state party to the agreement not refuse 

extradition on this ground? This approach has been embraced in the Resolu

tion of Section IV of the Rome Congress, 1969, V I I I  a . l  . 2 .  which recommended,

in general terms, denial of extradition i f  a fina l judgment has been given by a

(2)
third state supposing that a sentence has been purged.

(1) See Barbey, ib id , p p .8 9 -9 0 , cited in Harvard Research, Extradition, supra, p .238 .

(2) See to the same e ffec t, Treaties concluded by Switzerland w ith Turkey o f 1933,
A r t .4; with Israel of 1958, C h a p .II,  A r t .4 , a . l  .2 ;  see also, Ireland, Law of 
Extradition of 1965, para. 17; see a d ifferent approach in Code Grec de Procedure 
Penale, A r t .438 , litt(b ) and also in the Treaty between G reece and Yugoslavia, 
whereby the rule non bis in idem can be effected i f  the offence had been perpe
trated in a third state, Schultz, G eneral Report, 39  R . I .D .P . ,  1968, p .814.
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Fourth, Tt can also be noted that A rtic le  5 Ts silent In regard to the earlier prose

cution and judgment entered In the requesting state. A  right to refuse In such

cases Is, undoubtedly, the minimum to be accepted. Thus, It has been left to 

the national laws of the contracting parties to solve this problem Itse lf.

F ifth , In respect of the rule of double jeopardy (pending prosecution for the same 

acts In the requested state), the provision Is mandatory against extrad ition .

This attitude differs from those treaties In which the language Is permissive where

by In this case, the requested state has a discretionary power to extradite the 

alleged offender If  It thinks proper. To this e ffec t, A rtic le  6 of the Extradition 

Treaty between Belgium and Morocco of 1959, provides that: "The requested 

party may refuse to extradite the person claimed I f  the competent authorities of 

such party are proceeding against him In respect of the offence or offences for 

which extradition Is requested".

It Is fair to a requested state that, I f  It had jurisdiction of the subject matter and 

of the person, and had made an arrest with a view  to prosecution, It should not 

be compelled to discontinue proceedings and surrender the person In question 

for tria l by another state for the same acts. This Is, perhaps, also fa ir ro the 

person claim ed, so that he w ill  not be unduly harrassed. Nevertheless, as the 

primary goal of modern crim inal law Is the rehabilitation  of a crim inal, the re

quested state should not Insist upon trying the claimed person If  It Is shown that 

the proceedings In the demanding state w ill realise this aim better. The argument 

Is sound that the state, where an offence has been committed, Is perhaps best 

suited to try the offender. Therefore, It Is desirable In a situation where the



alleged offender may be tried In either the requesting or requested state, that the 

maxim double jeopardy should not amount to prohibiting extradition , but should 

give the requested state the option to refuse e x tra d it io n .^

Sixth , no provision Is to be found In the Arab League Agreement, vesting In the 

requested state the discretion to extrad ite , I f  the competent authorities therein 

have decided not to Institute or to terminate proceedings In respect of the same 

offence or offences which gave rise to the request. This attitude Is not In the 

Interest of the administration of crim inal justice and creates different problems 

between contracting parties. An expression to cover this situation has been 

Incorporated In A rtic le  9 o f the European Convention of 1957, and In A rtic le  7 

of the b ila tera l Treaty between Belgium and Morocco of 1959, whereby extradi

tion may only be refused In such cases.

These above-mentioned points make the maxim non bis In Idem and the rule of 

double jeopardy d ifficu lt to apply In the Arab League Extradition Agreement 

with any degree of uniformity, since each contracting state w ill apply the doc

trine according to Its jud ic ia l Interpretation and public po licy .

In respect of the Afro-Aslan Convention of 1961, the same approach Incorporated 

In the Arab League Agreement was endorsed therein . Though a ll the delegations 

at the i9 6 0  Colombo Session were In agreement w ith the principle of double jeo 

pardy for the same act, there was disagreement w ith regard to the precise wording 

of the provisions to be Included. A t the 1961 Tokyo Session, this A rtic le  was, 

however, unanimously adopted which provides that:

(1) E .g . European Convention on Extradition of 1957, A r t .8 .
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Extradition shall be refused I f  the offence In respect of which 
extradition Is sought Is under Investigation In the requested 
state or the person sought to be extradited has already been 
tried and discharged or punished or Is s till under tria l In the 
requested state for the offence for which extradition Is 
sought. (1)

A rtic le  36, paragraph (1) o f the Iraqi-Egyptian Treaty of 1964 contains a similar 

provision.

However, It should be noted that a ll these provisions make It clear that the rule 

non bis In Idem does not apply where the requesting state has prosecuted and con

victed the person claim ed, and he has escaped to the requested state without 

serving his sentence. Under these circumstances, he Is wanted only In order 

that he may fu lf il the terms of the sentence already pronounced against him by 

the requesting state.

C : Lapse of Time "Prescription" of O ffence or Punishment as a Bar to 

Extradition

The restriction of lapse of time as barring, or a t least, justifying the refusal to 

surrender the person claim ed, Is one which Is generally Incorporated In extradi

tion treaties and statutes. A statute of lim itation Inevitab ly  protects an alleged  

accused or a convict from long-delayed prosecutions. In the absence of a common 

period of lim itation governing the respective sovereign states, It Is d iffic u lt to 

state whether the acquisition of this Immunity should be determined according to 

the requested state's law, or according to that of the requesting state, or accord

ing to both. There Is a noteworthy cleavage concerning this question between

(1) Aslan-A frlcan Legal Consultative Committee, Fourth Session, Tokyo, 1961, 
supra, A r t . 11.



the opinions of scholars, on the one hand, and between the practice of states and 

treaty law on the other. The majority of text-w rlters maintain that the period 

of prescription should be determined by the law of the requesting state a lone .

The fact that the offence, serving as the basis of the extradition request, was com

mitted in violation of that law and Is punishable by I t ,  together with a ll legal con

sequences resulting from that fac t, must be referred to In a ll questions of doubt 

and d iff ic u lty . Therefore, the offender should not be permitted to escape punish

ment merely because the statute of lim itation Is shorter In the requested s ta te /   ̂

M oreover, In almost every country, the running of lapse of time may be Inter

rupted by certain events and it  would be d iffic u lt to find justification for applying

the requested state's law as to such Interruptions w ith respect to acts or events

(2)
occurring outside Its territory and In no way affecting Its Interests. '

Nevertheless, the opposite view  has generally prevailed whereby the requested 

state's law should determine whether or not Immunity from prosecution or punish

ment has been acquired. This attitude appears to be an extension of the a rb i

trary rule already so much considered, that a crime to be extraditable must be a

(3)crime by the laws of both countries, and should be equally  arb itrary . '

(1) See, e .g . ,  Moore, Extradition, supra, p p .569 -570 ; PIggot, Extradition, o p .c lt . ,
p.242 . In practice, few national codes refer to the question of prescription to
the requesting state, e .g .  A rgentina, Extradition Law of 188^ A r t .3(5); Panama, 
Codlgo Penal, 1922, A r t .1 2 (e ) . The Model D raft prepared by the International 
Penal and Prison Commission, 1931, A r t . lO .

(2) Harvard Research, Extradition, supra, p .lO O .

(3) For detailed analyses of the arguments advanced, respectively. In support of the
opposing theory, see Beauchet, Tra lte  de I'ex trad ition , o p .c lt . ,  p p .303-323 ; 
B illo t, T ra ite ^ e  I'Extradition, o p T c It., pp. 2 1 7 -2 2 7 .
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In our v iew , the case should only arise when there Is concurrent jurisdiction In the 

two countries over the crime In respect of which the surrender Is demanded. The 

law of lim itation of punishment for offences Is part of the law applicable to the 

offence In question In the state applied to, for It  has concurrent jurisdiction with  

this country over I t .  That jurisdiction, seeing that the offender Is w ithin the

country, would presumably have been exercised had It not been for the law llm lt-

0)ing prosecution.

The practice of states, however, varies.. A number of national statutes refer 

the question to the law of the requested state. To this e ffec t, A rtic le  2 , para

graph 4 , of the Egyptian Crim inal C ircu lar of 1901 provides that: "Extradition 

Is not granted If  under the provisions of the Egyptian Code of Crim inal Procedure 

the penal action or penalty would be prescribed".

This provision assumes that Egypt as a requesting state w ill not make a requisition

If  prosecution is barred by Its laws. In case Egypt Is a requested state, Its law

Is given Importance as the result of a feeling  that the person claimed should not

be taken out of his asylum, I f  to do so would subject him to prosecution under

(2)
circumstances considered unjust under Its laws. This tendency previously

critic ised , has not been carried out by Egypt In Its b ipartite  treaties as w ell as

(1) PIggot, Extradition, o p .c l t . ,  p . 251; see also S ec . IV  of the Xth International 
Congress of Pena I Law In 1969, Resolutions IV  a . l  .4 c , Ib id .

(2) See to this e ffec t, Belgium, Law of Extradition, 1874, A r t .7; Germ any, Extra
dition Law, 1929, A r t .4 (2 ); G re e c e , Law o f 1904, A r t .4 , para (2)4; N ether
lands, Extradition Law of 1875, as amended In 1967, A r t .5; Peru, Extradition  
Act of 1888, A r t .3(3); Sweden, Law of Extradition , 1 957, A r t .lO ;  the same 
rule is found In the m ajority of treaties, see Harvard, supra, p . 102.
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In the m ultilateral conventions'to which It was a party . The Immunity, through
\

prescription, was referred therein to the laws of either the requesting or the re

quested state. It Is suggested that I f  the extradition practice Is not based on 

treaty but on reciprocity, then, In the absence of prior practice, the statute of 

lim itation of both states w ill be exam ined. If  the practice Is on the basis of 

comity, then the requested state Is free to either take the statute of lim itation  

Into account or reject I t .  However, when extradition Is sought for an In ter

national crime there should be no statute of lim itation bar to e x tra d it io n .^

W ith regard to the timing of Immunity, nothing has been stated In the Egyptian 

Crim inal C ircu lar determining at what particular step of the extradition proceed

ings Immunity should have been acquired In order to bar extradition or justify Its 

refusal. Thus, It has been left to the discretionary power of Its competent autho

rities to decide on the m atter. However, under the Egyptian Code of Crim inal 

Procedure, the time of lim itation does not run except from the day of committing 

the offence, not the day of judgment. The judgment of conviction has no crea

tive nature In respect of the offence committed or the offender who committed It ,  

but Is merely a means of declaring the power o f the state to punish such an offender. 

Therefore, Egypt may refuse extradition In the absence of any treaty obligations,

If  the time within which judicial action should have been taken against the fugi

tiv e , or the penalty In flic ted , has run under Its code. The period of prescription 

for crim inal action varies according to whether the crime committed Is a felony, 

misdemeanour or a contravention, the time being ten years, three years and one

(1) BassiounI, Extradition and W orld Public O rder, o p .c i t . , p.449; see also 
G .A .  Res. ( U . N . ) ,  291 (X X II I ) ,  9 December, 1968.



(1)
year respectively, unless the law provides otherwise. W ith respect to penal

ties, the time of lim itation is thirty years for a capital punishment, twenty years 

for the following penalties:

Penal servitude for life , penal servitude for a term, and detention for not less 

than three years.

For penalties of misdemeanours and contraventions, the period of prescription Is

(21
five  years, and two years re s p e c tiv e ly / ' In a ll cases, the period commences 

from the time the sentence becomes Irrevocable, unless the penalty Is fo ra  fe lony, 

Imposed,in defau lt, by the Assize C ourt, whereby the period starts from the day

(31the sentence Is Issued/ '

The same principle of lim itation Is applied where a penalty is In flicted upon the

extradited person whereby the application of surrender can be rejected I f  It

(4)
amounts to a violation of guarantees afforded by Its law .

A  d iffic u lt question arising In applying alterations in the provisions of prescription

(1) Egypt, Code of Crim inal Procedure, 1950, A r t .15 .

(2) Ib id , A r t .528.

(3) Ibid, A r t .529.

(4) This problem has been fu lly  discussed. In re Ibrahim Moussa Costa, decided on
23 A p ril, 1935, A . D . ,  1935-1937, Case N o . l7 9 .  In this case, France had sought 
on behalf of Syria from Argentina, the extradition of the appellan t, who had been 
sentenced In absentia to 20 years*ImprIsonment w ith  hard labour by the Court of 
Beirut on 21 September, 1920. The appellant Invoked the statute of lim itation  
as between the date of judgment and the extradition petition more than ten years 
of procedural Inaction had passed; that being the period a llow ed  by A rtic le  481 
of the Ottoman Penal Code. The same result arises If  the m atter Is referred to 
Argentina Law . The Camara Federal of Rosario accepted the plea of the accused 
and rejected the application of France for E xtrad ition . See BedI, Extradition, 
o p .c l t . ,  p p .1 6 9 -1 7 0 .
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to offences committed before the alteration was made. Laws of procedure are 

generally retrospective In their operation, and If  we regard the rules relating to 

lapse of time as regulating a question of procedure solely, they also must be 

treated as retrospective, that Is to say, that the law of prescription In force a t 

the time of tria l should ap p ly . The reason Is that the statute of lim itation Is 

not founded on the Interest of the guilty  party but exclusively on the Interest of 

society. Thus, there Is no acquired right until the period of lim itation has r u n .^

Some writers, however, Incline to hold that laws of prescription are laws dealing  

with the merits (lols de fonde) w h ich , consequently, fa ll w ithin the general rule 

of non-retrospective operation and are subject to the exception stated In A rtic le  5 

of the Egyptian Penal C ode: “The laws of prescription should be applied from the

date of their promulgation to offences not yet tried and to sentences not yet exe -

(2)
cuted, I f  they are more favourable (than those previously In force)".

In respect of the law and practice of the Arab States, we find that they present a 

variety In the extent to which they apply lapse of time as barring extradition.

For- example, the Treaty between Iraq on the one side, and Turkey on the other,

In which the Imperative language Is used by referring the Immunity through pre

scription to the laws of the requesting or requested state, or of the state In which

(3)
the offence was committed. - • However, In the 1934 Treaty between Iraq

(1) A H  Rashed, o p .c lt . ,  p p .6 3 -64 ; see d lsoE l Said M ostafaE I Said , G eneral Rules 
of Pena I Code, 4th E d . ,  1962.

(2) This view seems to be the one better supported by the French jurisprudence. In 
English law, prescription Is generally regarded as a matter of procedure only.
But as a general ru le, prosecution for crime cannot be prescribed against, though 
In the case of police offences, the prosecution must usually be commenced within  
six months, see G oadby, o p .c l t . ,  p .73 .

(3) See Iraq-Turkey, 1946, A r t .4 , para .(d ); see also the Penal Codes of Lebanon and 
Syria, Ib id .



and the United States, a different approach has been Incorporated which, without 

referring to the laws of the requested state, determines the question of lapse of 

time solely by the laws where the alleged offence was committed (which may be 

either the requesting or a third state) /  ^

Further, In the 1953 Belglum-Lebanon Treaty, A rtic le  5 provides that:

Extradition shall not be granted If ,  since the date of com
mission of the offence charged, of the most recent pro
ceedings or of conviction, the person claimed has, accord
ing to the law of the requested state, become Immune by 
reason of lapse of time from prosecution or punishment.

Between these extreme positions, there are a number of treaties which have adopted 

a compromise solution by conferring power on the requested state to refuse extra

dition where, under the law of the requesting or the requested state, prosecution 

or punishment has become barred by lapse of tim e. To this e ffec t, are the follow

ing bipartite Treaties: those which are concluded by Iraq on the one hand, and 

Egypt and G reat Britain, respectively, on the other; the Treaty between Syria and

Turkey; those of Morocco with both France and Belgium, as w ell as that between

(2)Abu-DhabI and T u n is ia / ' The same rule Is Incorporated In the Extradition

(3)Statutes of both Algeria and Morocco, with an additional provision with regard

(1) See Ira q -U .S ., supra, A r t .5; see also to the same e ffect, the bipartite Treaties 
concluded by U .S . with other countries, cited In Harvard Research, Extradition, 
supra, p. 102. In the more recent Treaties of the U .S . ,  the question of prescrip
tion Is decided by the laws of the requested state, see Cheyne Hyde, International 
Law, 1947, V o l .2 , p. 1036.

(2) See the Iraql-Egyptlan Treaty of 1931, A r t .5; Iraq -G reat Britain, 1932, A r t .6; 
Syrla-Turkey, 1926, A r t . l ,  p a ra .(4); see Treaties of Morocco w ith France, 1957, 
A r t .33(9); Belgium, 1959, A r t .8 , para (l); Abu Dhabl-TunlsTa of 1975, A r t .27, 
p ara .(4 ).

(3) To the same effect, France, Law of 1927, A r t .5(5); India, Extradition Act of 1962, 
A rt.31 (b ); Israel, Extradition Law of 1954, A r t .8(2); Switzerland, Extradition Law 
of 1892, A r t .6 .
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to the timing of immunity. Thus, A rtic le  5 , paragraph 5 of the Moroccan Law 

of 1957, provides that:

extradition is not granted, when, according to the request
ing state, or according to that of the requested state, pre
scription of the action has taken effect previous to the re
quest for extradition, or prescription of the punishment has
taken effect previous to the arrest of the person claimed . . .

The same provision has been included in A rtic le  698, paragraph (5) of the Algerian  

Law of 1966.

Further, the point of time at which the requested state determines whether immunity 

has been acquired, is considered in the Treaties concluded by Morocco, on the one 

hand, and France on the other, at the time of receipt of the requisition /  ^

Prescription in the Arab League Extradition Agreement as a Bar to Extradition

The Arab Convention on Extradition of 1952 is unique on the question of lapse of

tim e. It provides in A rtic le  6 that:

Extradition shall not be enforced if  either the offence or the 
sentence has been prescribed according to the laws of the 
demanding or surrendering state . However, extradition  
shall be granted i f  the demanding state does not accept 
the principle of prescription and the person in question is 
one of its nationals or a national of another state, which 
does not accept the principle of prescription.

The following comments may be made on A rtic le  6 : -

1 . The position taken in the first paragraph of this Convention finds, to some 

extent at least, support in existing treaty law . The text should be looked

(1) See Fra nee-Morocco, ib id , A r t .3 3 (G ) .
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upon as a compromise of conflicting attitudes most like ly  to secure 

general acceptance. The same rule Is adopted by various m ulti

partite conventions and d ra fts / ^

2 . The Imperative language has been Incorporated In this provision whether 

Immunity through lapse of time has been acquired according to the law

of the requesting or the requested state. The most logical provision would

be one of making the refusal of the requested state mandatory where, under

the law of the requesting state, a prosecution can no longer be undertaken,

because Tt Is the law of the latter state which has to be applied at the

tria l of an extradited person. On the other hand, In the case of lapse

of time under the law of the requested state only a right to refuse would

(2)
perhaps have been enough.

W e believe that, with the progress of International cooperation In penal 

matters within the Arab League, member states may make little  use of the 

option to refuse extradition on this ground.

3 . W ith  regard to the timing of Immunity, nothing Is mentioned In A rtic le  6 to 

the effect that Immunity must have been acquired at the time of surrender, 

or before the requisition for extradition Is made, or prior to the arrest or

(1) See to the same e ffec t, The Inter-American Second Draft Convention of 1957,
A r t .9(2); The European Convention of 1957, A r t .10; The Afro-Aslan Convention 
of 1961, A r t .13; see also for other multipartite Conventions, Harvard, Ib id , p .103.

(2) See to this e ffect, the Draft Convention adopted by the International Law Associ
ation In 1928, A r t .5; see for the text, Report of the 35th Conference, Warsaw, 
1928, London, 1929, p p .324-329 at p .326 .
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commitment- of the fugitive for e x a m in a tio n .^  It seems wise to make 

this point clear in a m ultipartite agreement, so that the text may not be 

open to variety of interpretation. The time when the extradition pro

cedure is o ffic ia lly  in itiated by receipt of the requisition seems the point 

of time at which to determine whether immunity has been acquired.

4 . The objection on prescription of the offences, or the sentence raised by the 

alleged offender himself as a participant in the process, is not mentioned.

5 . The last paragraph of this provision gives credit to both Saudi Arabia and 

the Yemen in whose statutes no period of limitation is prescribed with 

respect to prosecution or punishment. Therefore, i f  immunity, through 

lapse of tim e, has been acquired under the law of any requested state 

party to the agreement, extradition shall be effected if  the requesting 

state is either Saudi Arabia or the Yemen and the person claimed is one 

of its nationals or a national of the other state. This attitude is con

sidered to be in the interest of cooperation for the prevention of crime 

for which the Extradition Agreement is concluded. The same approach 

has been endorsed in A rtic le  37 of the 1964 bipartite Treaty between 

Egypt and Iraq.

In comparison with this approach for the application of prescription within the Arab 

League Agreement, the drafters of the Afro-Asian Convention of 1961 favoured the 

refusal of extradition when the trial or punishment of the offence has become barred 

by lapse of time according to the laws of either the requesting or the requested

(1) See the difference among the Treaties with regard to the timing of immunity, 
Harvard, ib id , p . l0 4 .
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0 )
state, with no consideration for the laws of certain states whereby prosecution 

for crime cannot be prescribed a g a in s t .^

0 )  A r t .16.

(2) See e .g . "as in India for criminal prosecutions no period of lim itation is pre
scribed", Tewari, Extradition in the Light of Indian Constitution, o p .c it . ,  p. 
346 .
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CHAPTER V

LEGAL PROCEDURES OF EXTRADITIO N

Although the development of the substantive law of extradition has led to m ulti

p lic ity  of fa irly  precise principles, the same is not true of the procedural law of 

extradition. Apart from the almost standard recourse to diplomatic channels in 

the presentation of the requisition and the supporting documents, treaties are 

generally silent as to the designation of organs competent to handle extradition 

procedures. Thus, it has been left to the municipal law of each country to 

decide whether to deal with extradition matters entirely a t the executive level, 

or to assign them, exclusively or partly , to its judicial systems. These laws 

can present such perplexing problems that requesting states may despair before 

even taking the first steps. We shall deal with these matters as follows:

1 . Forwarding of Requests

In various national statutes ^  of the Arab States, their bipartite treaties, ®

(1) See e .g .  Extradition Statutes of A lg eria , 1966, A r t .702; Jordan, 1927, A r t .8; 
Morocco, 1958, A r t .9; Syria, 1955, A r t .2 .

(2) See e .g . Treaties of Iraq with Syria, 1929, A r t .6; Egypt, 1931, A r t .8; Iran, 
1922, A r t .1; G reat Britain, 1932, A r t .9; United States of America, 1934,
A r t .11, para .2; Turkey, 1946, A r t .5; Syria-Turkey, 1926, A r t .2; Belgium- 
Lebanon, 1953, A r t .7; Treaties of Morocco with France, 1957, A r t .34; Belgium, 
1959, A rt.lO ; Abu Dhabi-Tunisia, 1975, A r t .3 9 .
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the Arab League" Extradition Agreement, * and the Afro-Asian Draft Conventions 

it has been provided that a ll  demands for surrender must come from the executive 

authority of the requesting state, which means through that country's diplomatic 

representative to the foreign office of the requested state. This diplomatic 

channel of communication has been specified in Egypt in Finding N o .402 of the

Cases Department of the M inistry of Justice of 30 M arch, 1938, as w ell as in
*

A rtic le  809 of the G eneral Instructions of the Parquets« There is no point in re

peating a ll the disadvantages inherent in this procedure, nor in deploring its 

slowness and other weaknesses. Therefore, it is not astonishing that in recent 

extradition treaties such as those concluded by Syria with Lebanon and Jordan, 

a more direct means of transmission has been adopted by sending requests and 

documents from one country's M inister of J u s tic e /  ̂ or the General Procurator/  ̂

to their opposite number in the other country, in order to fac ilita te  the procedure.

This approach was suggested by the Egyptian Delegation in the draft of the Arab 

League Extradition Agreement, but it was not accepted by the Delegate of Yem en. 

Therefore, it has been stated in Session N o .25 of the League's Legal Committee 

that other means of communication may be arranged by direct agreement between

(1) A r t .8 .

(2) A r t .14. It was also agreed that if  a country had no diplomatic mission in the 
state from whose territory it wished to extradite a crim inal, the request could be 
sent through its consular representatives, and in the absence of a consular post, 
the request could be sent d irectly  from the M inistry of Foreign Affairs of one state 
to his opposite number in the other; for other m ultipartite Conventions, see The 
European Convention, 1957, A r t . 12(1); The Inter-American Second D raft Conven
tion, 1957, A r t .5 .

(3) See Syria-Jordan of 1953, A r t .7 ,  p a r a . l ; see also The Benelux Convention,
1962, A r t . l  .

(4) See Lebanon-Syria of 1951, A r t .lO ; to the same e ffec t, see Treaties concluded by 
the Soviet Union, cited in Bedi, Extradition, supra, p .108, N . H  . See also 
O .C .A .M .  Convention of 1961, Shearer, supra, p .6 5 . ,
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two or more p a rtie s /  ̂ As a result, A rtic le  39 of the Iraqi-Egyptian Treaty 

of 1964, provided that the request for extradition shall be addressed by the 

Minister of Justice of the requesting party to the Minister of Justice of the re

quested party. Thus, if  there is a treaty or a convention, the extradition should 

be performed or asked for in accordance with the form and manner prescribed there

in but, in the absence of e ither, it should be demanded or granted through d ip lo 

matic channels.

(2)
The mode of request must be in w riting . This requirement is im plicit in the

legal instruments, above-mentioned, which merely require the transmission of a 

requisition through diplomatic channels, as w ell as in their declaration that it 

shall be accompanied by other documents.

2 . Supporting Documents

A  demand upon the executive of the requested state through authorised channels, 

for the surrender of the alleged offender, is only acceptable if  it is supported
9

with the required documentation to enable the authorities of the asylum state to 

determine whether the material conditions for granting extradition are met. The 

identification of the person sought is, of course, of immediate importance and, 

therefore, a ll information, which is in the possession of the applicant state to

(31identify him must be fo rw ard ed / ' as w ell as the inclusion of a photo-

(1) Arab League, G eneral Secretariat, Permanent Legal Committee, Session N o .25 
of 16 July, 1951 .

(2) See Belgium-Morocco, 1959, A r t .10(1); The Afro-Asian Draft Convention, 1961, 
Art .1 4 .

(3) E .g . references are to Treaties of Iraq w ith Higaz of 1931, A r t .4 , p a ra .( l) ;  
Yemen of 1946, A r t .4 ,  p a ra .( l) ;  Syria-Lebanon of 1951, A r t .9 , p a ra .l;
Saudi A rab ia -K uw ait, 1942, A r t .4 (a ) .
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(1)
graph. From this perspective, In the case Rivka Hakak v . The Attorney G enera l,

the Higher Court of Palestine in making absolute the order nisi, issued by it on 13 

June, 1 9411 called upon the second respondent to produce the body of Yousef Yehez- 

keiI Hakak, the petitioner's husband, on 19 June, 1941 ,and to show cause why the 

said person was being detained in the Central Prison, and why he should not be re

leased from custody. The Court held: that the rule nisi must be made absolute 

and the person named discharged. The Court said, "This is an application for 

a w rit of habeas corpus made on behalf of one Yousef Yehezkeil H akak. An 

application was received from the Egyptian Government asking for his extradition 

on a charge of having caused grievous harm to one Zion M izrach i, on 4 December,

1933, contrary to A rtic le  204 of the Egyptian Crim inal Code. The necessary 

documents were a ll furnished to the learned Judge, who took the case in the 

District Court of Tel A v iv , and it appears that Yosef Yehezkel Daoud alias Cohen, 

was convicted in default by the Egyptian Crim inal Court in Cairo on 10 December,

1934.

A  number of points have been raised and, w ith the exception 
of one, they are fu tile . W ith regard to the questions that 
the person charged was a minor and that the offence is pre
scribed, those questions are not fpr us but for the courts in 
Egypt to decide. From the proceedings before the Egypt
ian Court it is quite clear who the person injured was and 
what was the date on which the offence took place . . .

The only point rea lly  is the question of iden tity . In the 
proceedings before the Egyptian Crim inal Court he was 
named Yosef Yehezkel Daoud alias Cohen. In the state
ment of identity he is said to be Yosef Yehezkel Daoud.
In his own passport, he has the name of H akak. Cohen

(1) See Syria-Jordan of 1953, A r t .7 , para .2 (a ); see also Egypt, Ministry of 
Justice, G eneral Instructions of Parquets, A r t .809 , supra; Syria, Extradi 
tion Law, 1955, A r t .3 (1 ).
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and Daoud are not mentioned. The surname 'Hakak' does 
not appear a ll through the proceedings In the Egyptian Court.
It is true that a photograph had been sent from C airo . The 
photograph might or might not have been the photograph of 
that person. The picture does not seem to be very c lear.
A  police constable from the Petah-Tiqva Police identified  
this man as the person required by the Egyptian Court, but 
it  does not appear that this constable was ever present in 
Egypt.

It should be realised that the question of identity of a man 
in an extradition case is of paramount importance. It is 
a very serious matter to send a man to a foreign country 
to be tried for an offence which was committed eight years 
ago, if  he is not the person actually  required.

W ith a ll respect to the learned Judge who tried the case in 
Tel A v iv , we think that the evidence in this respect is very 
th in . The rule nisi must, therefore, be made absolute and 
the person named w ill be discharged. (1)

W hile  a provision for the identity of a person claimed is qualified in the existing

( 2)
treaty law of certain Arab States with the phrase "as detailed as possib le"/ ' 

the Arab League Extradition Agreement, the Afro-Asian Draft Convention, and 

other bipartite treaties tried to meet every possible situation and, therefore, 

amplified this requirement by adding information concerning personal descrip

tion and any other particulars which might establish the identity and national

ity of the person c la im e d .^ )

(1) A .D . ,  1941-1942, Case N o . 102; see also the case of Abu Daoud, supra, p. 162.

(2) References are to Treaties of Iraq with Iran, 1922, A r t .3; Syria and Lebanon, 
1929, A rt.7(B) ; Egypt, 1931, A r t .lO ;  Turkey, 1946, A rt.7 (c ); Syria-Jordan, 
1953, A r t .7 (2 .A ); France-Morocco, 1957, A r t .34; Abu-Dhabi-Tunisia, 1975, 
A r t .39 (1 ).

(3) See The Arab League Extradition Agreement, 1952, A rt.lO ; The Afro-Asian  
Draft Convention, o p .c it . ,  A r t .15(3); Treaties of Belgium with Lebanon, 1953, 
A r t .6 , p ara .(3); Morocco, 1959, A r t . lO , p a ra .(2); Egypt-lraq of 1964, A r t .41; 
to the same e ffec t, The European Convention, 1957, A rt.1 2 (c ); The Benelux 
Convention, 1962, A r t . 11(c ).
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The documents supporting the request for extradition in these Conventions and 

Treaties above-mentioned, are almost iden tica l. For example, A rtic le  9 of 

the Arab League Extradition Agreement states that, extradition claims shall be 

accompanied by the following documents:

A .  In case the claim Ts for a person whose case is still under investigation, a 

warrant of arrest is issued by the competent authority, giving fu ll details of the 

nature of the charge or the offence and the A rtic le  of the Law applicable, to

gether with a certified copy of the text of the relevant law and a copy of the 

investigation proceedings made, duly authenticated by the appropriate legal 

authorities. In this respect, it should be noted that crimes in Islamic Law are 

divided into crimes of HaddaUd and crimes of Tarz ir, thus when the Yemen or 

Saudi Arabia is a requesting state, it is not possible to state in their requisition 

the legal provisions applicable to the latter crime, as they are subject to the 

discretionary correction administered by the Judge. Consequently, it has been 

agreed in the Arab League's Legal Committee that requests for extradition sub

mitted by these States should only state that the extraditable act is punishable 

according to Islamic L a w .^

B. In case the request relates to a person already convicted whether he was present 

at the tria l or was convicted in absence, a certified copy of the conviction and sen

tence must support the requisition. These documents shall be duly certified by the 

M inister of Justice of the requesting state or a responsible authority, acting on his 

behalf. In addition to this general documentation, the requisition file  in the law 

and practice of Syria shall also contain:

(1) Arab League, G eneral Secretariat, ib id , Session N o .25 .
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(1) The evidence establishing the lia b ility  of the person claim ed.

(2) A  declaration by the judge seized of the case that the penalty has not been 

extinguished or ceased to be enforceable under the law of his s ta te .®

This would seem to be an unreasonable requirement Inasmuch as It would 

necessitate negative or elim inative proof as w ell as positive. There 

seems to be no justification for a requesting state having to meet such 

requirements unless the matter Is put In Issue by the fugitive at the 

hearing.

Further, the Extradition Treaty between Iraq and Turkey requires that If the offence 

resulted In material loss or Injury against property, the amount of damage of such

(3)
loss or Injury, If  Inflicted or Intended, shall be set forth. M oreover, In a

few treaties the requested state can ask the demanding government to furnish It  

with additional Information if  the documents communicated along with the request 

are deemed Insufficient to enable It to decide the matter. This should be done 

within a specified time lim it settled by mutual arrangement between the parties 

concerned/ ^

On the other hand, the Statutes of Iraq and Jordan are similar to those of the

(1) Syria, Law of Extradition, 1955, A r t .3; see also Treaties of Syria with Lebanon, 
1951, A r t .9; Jordan, 1953, A r t .7 .

(2) Syria-Jordan, 1953, A rt. 7 , para.(e)

(3) Iraq-Turkey, 1946, Art .7 , para .4 .

(4) References are to Treaties between Iraq-Turkey, A r t .7 , para .7; Morocco-France, 
A r t .37; Morocco-BelgTum, A r t .H  ; see also The European Convention.^, o p .c lt .
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United States of America,^  ̂ and the United Kingdom,^  ̂ which do not require the

submission by the requesting state, either of the original or of the authenticated  

copies of theidocuments, because In those states the aforementioned documents 

are dealt with as forming the part of the evidence necessary to make out the prima 

facie case against the person claim ed. In a ll events, In treaties with other 

countries, these states are accustomed to make provisions on the subject of the 

documents in question.

Supporting Documents required by Law and Practice In Egypt

The procedure for extradition therein, together with the documentation required to 

accompany the requisition, Is found In the Instructions laid down by the General Prosecution 

derived from the Criminal C ircular N o .8 of 1901, and the provisions of the Agree

ments concluded by the Egyptian Government. As a result of these different 

sources, confusion frequently arose and on occasions, led to the non-carrying  

out of extradition proceedings. Therefore, to rectify  this unsatisfactory situation, 

a committee consisting of representatives of the parties Involved from the M ln l-

(4)
strles of Foreign A ffairs, Justice and Interior was formed on 19 July, 1964, 

whereby procedural distinction was made between Egypt as a requesting or a

requested state.

(1) Revised Statute of 1878, S e c .5270.

(2) Extradition Act of 1870, A rts .9 and 10.

(3) References are to Treaties concluded by Iraq with Syria and Lebanon, 1929, Arts.
7 and 8; H Igaz, 1931, A rts.4 and 5; Egypt, 1931, A r t .9; Yemen, 1946, A r t .4;
Iran, 1922, A r t .2; G reat Britain, 1932, A r t .9; U .S . ,  1934, A r t .11; Turkey,
1946, A rt. 7; Syria-Jordan, 1953, A rt. 7 .

(4) M inistry of Interior, Interpol, O ff ic ia l Documents.
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A . Egypt as a Requesting State

The procedure to be followed Is that the Parquet,after Investigating the case, 

proving the evidence of guilt and Issuing the warrant of arrest, or In cases where 

judgment has been passed, presents a request for extradition to the Ministry of 

Justice through the O ffice  of the G eneral Procurator. This Ministry then trans

fers the request to the M inistry of Foreign Affairs who, In turn, should notify Its 

diplomatic representative In the requested state and who then, subsequently, sub

mits It to the Foreign O ffic e  therein.

The documents accompanying the requisition d iffer according to the circumstances 

In which extradition Is requested. This can be clarified  as follows:

(I) In the Course of Investigation

The requisition should be accompanied by:

(a) Two copies of the warrant of arrest or by any other document having the same 

fo rce .

(b) Two copies of the proces verbaux conducted by the Parquet, the police or any 

other authority.

(c) The precise Indication of the facts, proof of accusation and the affirmations 

of witnesses.

(d) A  copy of the Articles of the Penal Code and the Code of Crim inal Procedure

applicable to the act charged.

(e) A  statement of the Identity , description and nationality of the claimed person,

as w ell as his fingerprints or his photograph, If  possible.

(f) Papers proving the existence of the accused in the Foreign S tate .
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(ii) In the Course of Trial

The documents required in this case are the same as those provided for in the course 

of investigation, in addition to:

(a) A  copy of the felony or misdemeanour in question .

(b) A  copy of the proceedings of the Assize Court or Tribunal Correctionel 

fudging the case.

(Tii) In the Case of Conviction

The request shall be accompanied by the following documents:

(a) The additional documents required in the course of tr ia l.

(b) A  certified copy of the judgment.

(c) A  personal description of the person claim ed, particulars regarding his 

nationality  and his fingerprints, or his photograph, if possible.

(d) Papers proving the existence of the sentenced person in the foreign state.

In cases of a judgment issued in default of appearance or in contumacium, such 

documents should contain a statement that the convicted person has been called  

to appear in court. When the application concerns a person condemned by a 

judgment given in his presence, this judgment, or its copy, should be submitted 

as w ell as a certificate that it has become executory.

In cases where the convicted person is an escaped prisoner, a copy of the order 

for the execution of the sentence, as w ell as a statement of the escape from the 

Governor of the Prison (Mamour), shall accompany the requisition.

It should be noted that in cases where the alleged offender seeks refuge in a non- 

Arab State, an authenticated translation into French or English of the warrant of
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arrest, a copy of the judgment and the texts applicable to the said crime shall also 

be submitted.

B. Egypt as a Requested State

The authority orig inally  in charge of receiving requests for surrender is the Ministry 

of Foreign Affairs which refers them to the Ministries of Interior and Justice. The 

former carries out the necessary enquiries about the nationality of the person claimed 

to be extradited, and to have him temporarily arrested until a decision is taken on 

the extradition request. The Ministry of Justice takes charge of examining the 

requests from the legal point of view "the conditions for extradition and the docu

ments to be submitted", and advises the Ministry of Foreign Affairs of its opinion, 

which is merely consultative. The police authorities carry out the extradition  

order and have the required person surrendered to the police of the requesting 

state through the Egyptian O ffice  of the International Crim inal Police. The 

documents supporting the requisition are the same, as in the case of Egypt being 

a requesting state, whether in the course of investigation, tria l or conviction.

One copy of the required documents appears sufficient in these cases.

3 . Apprehension and Detention of the Person Claimed

The immediate object of a requisition is the apprehension of the alleged offender 

for the purpose of extradition, provided the request is supported with the required 

and necessary documentation and is, in other respects, in conformity with the pro-

0)
visions of the local laws or existing treaties. The statutes of the various countries,

(1) See e .g .  Extradition Laws of Argentina, 1885, A r t .15; France, 1927, A rt.lO ;  
Germany, 1929, A rt.lO ; G reat Britain, 1870, A r t .9; India, 1962, S ec .6;
Israel, 1954, A r t .5; Sweden, 1957, A r t .23; Switzerland, 1892, A r t .18; U .S . 

S e c .5270, N o .15; Yugoslavia, Code de Procedure Penal f 1954, A rt.4 5 8 .
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including most of the Arab S ta te s /  ̂ expressly provide for the apprehension and 

detention of requested persons w hile dealing with the subject. For example, 

A rtic le  497 of the Libyan Code of Crim inal Procedure provides that:

. . .  The Parquet upon the demand of the Minister of Justice, 
shall Issue an order for arrest If  the person Is accused or con
vic ted . The arrested person must be submitted within tw enty- 
four hours to the Parquet of the District In which is situated 
the place of his arrest and the member of the Parquet therein 
after enquiry as to the Identity of the person, shall order his
detention and Immediately Inform the C h ief of the Parquet
thereof.

W hile the same authority Is In charge of Issuing a warrant for the arrest of the fugi

tive criminal In A lg eria , Egypt and Morocco, the magistrates In Iraq and Jordan

have the same jurisdiction and powers. In Syria, the authority responsible Is the 

Extradition Committee w ithin the M inistry of Justice.

Similar provisions have been made In the existing treaty law of Arab States whereby

It expressly Imposes an obligation for the requested state to undertake a ll possible

and necessary measures to prevent the escape of the person sought, unless surrender

(2}appears a priori Inadmissible. '

However, there are certain treaties which do not bind autom atically the requested 

state with a duty to arrest the fugitive from justice and do not make any mention

(1) See Extradition Statutes of A lg eria , 1966, A r t .703; Iraq, 1923, A r t .4; Jordan, 
1927, Arts. 8 and 9; Morocco, 1958, A rt .lO ; see also Libya, Code of Criminal 
Procedures, 1953, A r t .497.

(2) References are to Treaties concluded by Iraq with Syria and Lebanon, 1929, A rt.lO ;  
Egypt, 1931, A r t .11; G reat Britain, 1932, A rt.lO ; Turkey, 1946, A r t .7 , para .6; 
U .S .,  1934, A r t .11; S yria -Jo rd an , 1953, A r t .9 , p a ra .(3 ). This type of provision 
Is found In a ll Treaties concluded by Eastern European countries among themselves 
anchor with other countries, see Harvard Research, Extradition, supra, p .166.



of I t /   ̂ The same can be said also in respect of the Arab League Extradition 

Agreem ent, which is silent on this point. It would have been desirable if  an 

express statement of such a duty had been provided, but with a saving clause, 

which discharges the state applied to from this duty Tf it clearly appears on the 

face of the requisition and any supporting documents submitted, that the person 

whose extradition Is sought may not be extradited under the Agreement.

In respect of the Afro-Asian Draft Convention, the permissive language has been 

adopted, whereby the person, whose extradition Is sought, may be provisionally 

arrested and kept under supervision until the question of extradition Is decided 

upon

4 . Temporary Release or Bail

When the person claimed Is arrested In extradition proceedings, an Important 

question arises whether or not he Is entitled to be released on b a ll. Looking at 

the Statutes of Egypt and most of the Arab States, one finds that they do not ex

pressly provide for ball whether prior to, or after the final commitment for extra

d ition , and the ordinary provisions of the criminal procedure are not made app li

cable in this respect. On the other hand, in theExtradltlon Laws of A lgeria ,

Morocco and Syria, the claimed person may be provisionally set at liberty any

(1) References are to Treaties of Iraq with H Igaz, 1931, and Yemen, 1946; see
also Syria-Lebanon, 1951; Treaties of Morocco with France,1957; Belgium, 1^59; 
Belglum-Lebanon, 1953.

(2) The Afro-Asian D raft Convention, o p .c lt . ,  A r t .23 . The Delegations of Ceylon f 
India and Pakistan did not accept the provisions of this A r tic le .
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time during the procedures in accordance with the rules which govern the m a tte r /  ̂

W hile this authority has been left in the hands of the "Cour Suprlme" in both 

Algeria and Morocco, the Extradition Committee in Syria is authorised to release

the person claimed with or without b a il.  This release shall not prejudice re -

(2)
arrest and extradition, if  a request for extradition is submitted as ye t. How

ever, under the Extradition Law of Iraq, if the magistrate is of the opinion that a 

prima facie case has not been made in support of the requisition or that the case 

is allowable for bail under the Code of Crim inal Procedure, the magistrate may

release the criminal on b a il, unless the Iraqi Government orders the criminal

(3)
be kept in custody,. But, where the case is one in which he is authorised

to order the arrest of a person committing an offence within the local limits of

his jurisdiction, the provisions of the Code of Crim inal Procedure relating to bail

shall apply in the same manner as Tf the person were accused of committing such

(4)
crimes in Iraq. This approach of releasing on bail seems undesirable especially

in ordinary cases, as it is absurd to suppose that a person arrested under a special

(1) The Statutes of A lg eria , 1966, A r t .707; Morocco, 1958, A r t .14; Syria, 1955,
A rts .6 and 12 . To the same e ffec t, see Statutes of France, 1927, A r t .14; Germany,
1929, A r t .16(2); India, 1962, S e c .25; Israel, 1954, A r t .22 .

(2) The Statutes of A lg eria , 1966, A r t .713; Morocco, 1958, A r t .20; Syria, 1955,
A r t .13; see Treaties between France-M orocco, 1957, A r t .36; Abu-Dhabi-Tunisia, 
1975, A r t .32; to the same e ffec t, the European Convention, 1967, A r t .16(5);
the Benelux Convention, 1962, A r t .15 (6 ).

(3) Iraq, Extradition Law, 1923, A r t .7 .

(4) Iracj, Extradition Law, ibid , A r t .1 3 . There are certain other states which do not 
provide expressly for bail under their national laws, but recognise the right of a 
court independently of the Statute to admit to b a il, pending final commitment if  
the circumstances seem to warrant i t .  See, Canada, Extradition A c t, 1952;
G reat Britain, Extradition A c t, 1870; U .S . Revised Statutes, 5270; see Harvard, 
supra, p p . l67-171 .
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provision of the law dealing w ith his escape from justice in another country, 

should be allowed another chance of running a w a y /   ̂ From this point of view , 

it has seemed necessary and wise not to deal w ith the subject of bail in the Arab 

League Extradition Agreement or in the existing treaty law of the Arab States.

This means that it has been left to the municipal law of each contracting state 

to determine whether release on bail is a safe means of detention under the c ir

cumstances which shall justify such action . On the other hand, it is clear under 

A rtic le  17 of the A fro-Asian Draft Convention that the person sought shall have 

the right to utilise the remedies and re lie f ava ilab le  to him according to the laws 

of the requested state. This approach cannot be considered unless there is an

additional provision to the effect that the requested party shall take any measure

(2)
which it considers necessary to prevent the escape of the person sought.

5 . Request for Provisional Arrest

The production by a requesting state of a requisition accompanied by various docu

ments to support i t ,  the transmission of such documents through diplomatic channels 

to the requested state and their consideration by the competent authorities of the 

latter, take so much time, which presents so much opportunity to the person claimed 

to move to another country before the formalities of his arrest are completed, espe

c ia lly  in the present age of rapid communication and transportation. France was 

the first country to recognise this fact and, thus, took the in itia tive  by intro-

(1) See Piggot, Extradition, o p .c it . ,  p p .9 4 -96 ; Biron and Chalmers, Extradition, 
1903, p .5 0 .

(2) See to this e ffect, The European Convention, 1957, A r t .16, p a ra .(4); the Benelux 
Convention, 1962, A r t . 15, p a ra .(5 ).



ducmg the provision of temporary arrest in advance of the formal requisition and 

the accompanying documents in her treaties even before 1854. It would appear 

that arrest also occurred in the absence of express treaty stipulation in certain 

c a s e s T h i s  urgent procedure for the repression of crime took place there

after on the European Continent as w ell as in American states, if  the request 

came through diplomatic channels, or any other authorised agent of the demand

ing state to the government or the o ffic ia l authority competent in the other state

( 2)to order such apprehension or detention . '

This necessity was sim ilarly recognised in Egypt by A rtic le  2 (Clause 6) of the 

Crim inal C ircular N o .8 of 1901, which provides that the requested person might 

be temporarily arrested as a result of a notice, of a warrant of arrest or of con

demnation passed against him, even I f  It were a telegraphic notice. In this case, 

communication shall be made through diplomatic channels. Further, In practice, 

the Egyptian O ffice  of the International Crim inal Police undertakes through the 

authorities of the local police the arrest of the requested foreign crim inal, putting 

him under provisional detention for seven days, seizing what Is found with him and 

Interrogating him In the following cases:

1 . The receipt of a cable or a letter from the G eneral Secretariat of the 

International Crim inal Police Organisation.

(T) Harvard Research, Extradition, supra, p . 172.

(2) See e .g .  the Statutes of Belgium, Art 5 ;  British Extradlton A ct, A r t .8; France, 
A r t .19; Netherlands, A r t .9; N orw ay, A r t .1 9 ;  Sweden, A r t .23; Switzerland, 
A r t .17; Yugoslavia, A r t .459; see also Argentina, A r t .25; Ecuador, A r t .50; 
Peru, A r t .9; M exico , A r t .13, o p .c it .
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2 . The receipt of an International C ircular from the same organisation.

3 .  The receipt of a cable or a letter from any national office to the effect 

that a given fugitive is suspected to be, or is like ly  to arrive soon in the 

country.

The nature of the crime committed, and the authority which issued the warrant of

arrest and the promise to present the extradition request have a ll to be clarified

in the request. Besides, the jud ic ia l authority of the requesting state has to

send a cable confirming the extradition request a week after the day of the arrest

of the claimed person, and if  such a cable does not arrive during this fixed period,

the accused must be re leased .^ ) On the other hand, the municipal statutes of

Iraq, Jordan and Libya do not disclose the mode of communication for the said 

(2)
requisition, nevertheless, direct communication between national police forces 

is permitted therein as a means of requesting provisional arrest. Further, provi

sional arrest of a fugitive criminal may be ordered in those states without any 

request from a foreign country, when the request for extradition is reasonably 

expected. The offer for surrender of such a person follows his arrest and the 

state concerned is given reasonable time to present its requisition. To this 

effec t, the Minister of Justice in Libya may propose the extradition of a per

son convicted or accused of an offence committed abroad, in the circumstances

(1) Hafez Ghanem, in his report submitted to the Afro-Asian Committee on Extra
dition in U .A .R . , supra, p .8 3 .

(2) S im ilarly, the laws of England and U .S . do not make any provision for the mode of 
communication for the said requisition, yet both in their memorandums speak of te le 
graphic communication, conducted by diplomatic or consular officer, see Memorand
um of Home O ffic e , J u ly , 1922, p a ra .(5); for the U .S . ,  see Memorandum Relative  
to application for the extradition from foreign countries of fugitives from justice/ 
July, 1949.
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provided for by A rtic le  9 of the Penal Code. The same pattern has been adopted

(2)
in the Extradition Laws of both Iraq and Jordan. For example, A rtic le  11 of the

Iraqi Law provides that:

where it appears to the magistrate concerned that a person w ith 
in the local limits of his jurisdiction is a fugitive criminal of a 
foreign state, he may, if  he thinks f it ,  issue a warrant for the 
arrest of such a person where the case is one in which he is 
authorised to order the arrest of a person committing an offence 
within the local limits of his jurisdiction.

The laws of both A lgeria and Morocco are wide enough to cover everything whereby, 

in an urgent case, and upon the d ire c t request of the judicial authorities of the re

questing state, the procurators of the Republic may order a provisional arrest of the 

alien upon a simple notice of the existence of one of the documents indicated in 

their laws communicated either by mail or any other rapid means of communication 

leaving a written record "une trace e c r ite " . A  regular notice of the request shall 

be at the same time communicated through the diplomatic channels by m ail, te le 

graph or any means of communication leaving a written record, to the Minister of 

Foreign A ffairs. The procurators of the Republic must give notice of this arrest

(3)to the M inister of Justice and to the Procurator G e n e ra l/  '

Sim ilarly , the Extradition Committee in Syria, or the Procurator G eneral therein, 

upon the direct request of the jud ic ia l authorities of the foreign countries, may

(1) See Libya, Code of Crim inal Procedure , 1953, A r t .494 .

(2) See Jordan, Extradition Law, 1927, A rt.9 (b ); see also Ita ly , Penal Code, 1930, 
A r t .13, and Code of Crim inal Procedure, 1930, A r t .661; Extradition Laws of 
Is rae l, 1954, A r t .6; Norw ay, 1908, A r t .20 . Sim ilar provision is made in a 
number of treaties, see Bedi, ib id , p. 121.

(3) See the Extradition Laws of Morocco, 1958, A r t .19; A lg e ria , 1966, A r t .7 0 2 .
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order a provisional arrest until the extradition file  is received. In the latter case, 

a notice of this arrest and its reasons should be submitted to the Chairman of the 

Extradition Committee, which is authorised to take a decision whether or not to 

approve the arrest ^  ordered by the Procurator G en era l. The existing treaty 

law of those states in the field of communication for the detention of the alleged  

offenders pending the receipt of a formal requisition and supporting documentation, 

is as divergent as on other aspects of this subject. They seldom agree on one single 

medium of communication. Therefore, in the bipartite Treaty between Iraq and 

Turkey, as w ell as that between France and Morocco, a request for protective

(2)
custody of the offender may be sent by post (or letter of writing) or telegraph.

In the former Treaty, communication shall be made to the M inister of Foreign

A ffairs, w hile  in the latter, to the competent authorities in the requested state, to -

(3)
gether w ith a confirmation through the diplomatic channels. The Treaties

concluded by Syria on the one hand, and Lebanon and Jordan respectively on

the other, telephone and wireless are also added, in addition to the other means

(4)
aforementioned. The mode of transmission of such a request is not mentioned

therein. In the Belgian/Moroccan Treaty, the International Police Organisation 

is included as a medium of communication or any other means affording evidence 

in w riting . If the request is not sent through the diplomatic channels, it shall be

(1) Syria, Extradition Law, 1955, A rts .9 and 10.

(2) See Iraq-Turkey, 1946 , A r t .9 ;  France-M orocco, 1957, A r t .35 .

(3) Fora similar approach, see the Treaty between Belgium-Lebanon, 1953, A r t .8,
whereby a confirmation through the diplomatic channels within a period of three
weeks is necessary.

(4) See Treaties of Syria with Lebanon, 1951, A r t .  11; Jordan, 1953, A r t .9, p a ra .( l) ;  
see also Saudi A rab ia -K u w ait, 1942, A r t .5 , whereby correspondence may occur by 
any means a v a ila b le .
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confirmed immediately through that channel.

The mode of communication for the said requisition in the Arab League Extradi

tion Agreement, the A fro-Asian Draft Convention, and the Iraqi-Egyptian Treaty 

of 1964, refers to postal, telegraphic or telephonic communications, but they 

provide that when the demand has been made by telephone or cable, or wireless 

telegraphy, the authorities of the requested state may, i f  they deem Tt necessary,

communicate ytfth the competent authorities in the requesting state, to confirm 

(2)
that request. These conventions do not say anything about the channel of

(3)communication of such a request. W ith respect to the necessary information

which must accompany the said requisition of the person claim ed, the Arab League 

Agreement; of Extradition, similar to the numerous b ipartite treaties concluded by 

the member states, says nothing on this point. On the other hand, in certain 

treaties a d ifferent approach has been adopted, whereby information must be

(4)
given as to the character and nature of the offence, the severity of the penalty 

and the existence of the warrant of arrest issued against the offender by the competent

(1) Belgium-Morocco, 1959, A r t . 14.

(2) The Arab League Extradition Agreement, 1952, Art .11; the Afro-Asian Draft Con
vention, 1961, A r t .24; to the same e ffec t, the Inter-American Draft Convention, 
1957, A r t . 11 .

(3) See to the contrary, Interpol, the Draft Convention on Extradition of 1948, A r t .25; 
the European Convention, 1957, A rt. 16(1 ), whereby a request for preventive arrest 
must be addressed by the competent author! ty of the requesting state to the compe
tent authority of the requested state. The Benelux Convention, 1962, A r t .15, 
mentions that the channel of communication is the judicial authorities in the re
questing and requested states.

(4) References are to Treaties of Syria with Lebanon, 1951, A r t .11; Jordan, 1953,
A r t .9 .



388.

a u th o rity /  ̂ in addition to the time and place of commission and description

for the purpose of identification of the person whose apprehension and detention

l (2) are sought.

However, under the Syrian-Jordanian Treaty of 1953, the applicant state may 

send an authorised agent to the state to which application is made to assist in 

the search for the person claim ed.

It seems reasonable that a ll of this information should be in the hands of the 

government of the requesting state before a request for arrest is made, and it is 

fa ir that the authority of the requested state, who Ts requested to a c t, should 

have this information before her.

The Afro-Asian Draft Convention provides for a short account of the offence, and 

a notification that a warrant of arrest has been issued by the competent authority. 

The Delegations o f Iraq, Indonesia, Japan and U .A .R . accepted this part of the 

A rt ic le .

(1) See Iraq-Turkey, 1946, A r t .9, p a ra .(2 ).

(2) References are to Treaties of Morocco with France, 1957, A r t .35; Belgium, 1959,
A r t .1 4 . To the same e ffec t, see the European Convention, 1957 , A rt. 16(2); the 
Benelux Convention, 1962, A r t .15 .

(3) The same pattern is adopted by G re a t Britain whereby police officers may be arran
ged in special cases to be sent out to help the foreign police in tracing the accused 
or in supporting the claim for extrad ition . See a Memorandum of the British Home
O ffic e , July, 1922, N o .7; Piggot, supra, p .85; (Stonehouse Case and the BTggs
C ase).

(4) Afro-Asian Draft Convention, 1961, A r t .24; the Delegations of Burma, Ceylon, 
India and Pakistan did not accept the provisions of this A rtic le , as in their view , 
it is generally unsafe to arrest a suspect fugitive upon information received from 
abroad until a local magistrate has issued his own warrant.
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A t a ll events, it should be noted that, In practice, the Arab States respond to 

permit arrest to be based solely upon Interpol circulations and notices, thus, It 

seems desirable to throw some light on the role of this organisation In extradition.

The Role of Interpol In Extradition

The International Crim inal Police Organisation (INTERPOL) was established at the 

First International Police Congress, held In Vienna In 1923. Its alms are confined 

to contributing e ffec tive ly  to the prevention and suppression of ordinary law crimes 

within the framework of national sovereignty.^  ̂ This, of course, has a number 

of consequences which have become the principles on which any International police 

cooperation must be based:

(1) Each country w ill collaborate with other countries through Its own police 

forces, using the existing structures of these forces.

(2) When cooperating at the international leve l, the police of a given country, 

for any action they take, w ill apply that country's own laws, and w ill con

form to the procedure dictated by them.

(3) There Is no International police force, nor are there any International police 

officers In the strict sense of the word. '

Police forces of more than one hundred and five a ffilia ted  countries are members,

(1) Interpol, Constitution and G eneral Regulations adopted In 1956, A r t .2; see also 
the Financial Regulations In 1957, and the Regulations concerning N ational Central 
Bureaux In 1965.

(2) Jean Nepote, "The Role of an International Crim inal P o lice^  the Context of an 
International Crim inal Court and Police Cooperation with respect to International 
Crimes", I Basslounl and N anda, supra, p .683 .
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(1>including those of the Arab States. Its headquarters are in Paris, but National

Central Bureaux (N .C .B .s )  are established as departments within each member's 

national police force. These departments have become a kind of permanent corre

spondent a t national le v e l. It Is In permanent touch with Its counterparts In other

(2)
countries and with the local services In Its own country. In Egypt, the N .C .B .

Is located w ithin the G eneral Security Department o f the M inistry of Interior.

A  permanent communications system (by post, telegram and telex) exists between 

these structures. One Invaluable Instrument Is the radio network, which links 

together about forty of the one hunded and five N .C .B .s .  Periodically, dossiers 

on International^crlmlnaIs and direct personal contacts are made, which strengthen 

these permanent links. In the realm of extradition, the Interest of Interpol Is to 

simplify the machinery and accelerate the prosecutions. Therefore, the organisa

tion has adopted the following system In the hope that national laws would be 

amended to give legal force to warrants circulated by Interpol.

A . The Normal Circulation

Where a warrant of arrest has been Issued In a country against a fugitive offender, 

the competent authority In the requesting state Informs the N ational Central Bureau 

therein to enquire the destination of the wanted crim inal. In this case, the normal 

circulation procedure should be carried out. This requires that every request for 

preventive arrest must contain reference to a warrant of arrest to a definite conviction,

(1) The Police Forces of the following Arab countries are members: A lg eria , Egypt,
Iraq, Jordan, Kuwait, Lebanon, L ibya, Morocco, Saudi A rab ia , Sudan, Syria and 
Tunisia. Egypt was the first Arab country to join Interpol (1935).

(2) The Interpol Constitution of 1956, A rts .32 and 3 3 .



391 .

or to a decision requiring that a measure of safety be taken. It w ill also Indicate 

the nature of the offence as w ell as aggravating circumstances and, where a v a il

ab le , as exact a description as possible of the claimed person. This standard 

Interpol form Is forwarded to the G eneral Secretariat In Paris, whence, In turn, 

they are disseminated among a llN a tlo n a l Bureaux as a "red Individual no tice". 

This notice Is so called because of Its red marking, which Indicates that the re

questing authorities guarantee that arrest w ill  be followed by a formal request 

( l j
for extradition. Requests for arrest appearing In the Bulletin and published

In the International Crim inal Police Review w ill constitute an o ffic ia l notification

of preventive detention. In a ll cases, the Secretary General has the power to

refuse a request for circulation or to suspend any circulation If  there Is reason

to believe that the fugitive Is wanted for p o litic a l, m ilita ry , racial or religious 

(2)
reasons. As soon as the preventive arrest has been performed by a national

bureau In the country where the offender was found, notification of it Is given

(1) An example submitted by Interpol regarding request for provisional arrest pre
ceding extradition:
Warrant of Arrest N o . 8212 Issued by the Examining Magistrate of Rouen (France) 
on 24 September, 1953, for murder and theft.
Data: On 4 January, 1952, In Rouen (France), the so-called X went to see his 
neighbour, Mrs. . . .  who was his mistress. A fte r a quarrel, he strangled her and 
then disappeared taking with him her savings (200 ,000  Frs) as well as several 
pieces of jew elle ry , cited In Period N o tice  N o .325, Extra 100, addressed from 
the Secretary G eneral of Interpol to the Heads of Central National Bureaux, Paris, 
21 January, 1954; see also International Review, December, 1947, N o .13, p .28 , 
and C ircular N o .4397, Extra 100, of 25 November, i9 6 0 .

(2) Interpol Constitution of 1956, A r t .3 . In the case of Mahdy Ben Baraka, the 
Algerian Leader who was k illed  In France, Interpol did not Intervene as his assassi
nation was considered a po litica l crim e. In practice, Interpol Is accustomed to 
consider that the po litica l position of the person In question Is Inclined to give
the case a predominant p o litica l aspect. G eneral Secretariat, 1958.



to the Headquarters of Interpol In Paris and the National Bureau of the applicant

state by the most rapid means a va ilab le . On receipt of this message, the re -

(1)
questing N ational Central Bureau should Immediately confirm, by telegram, 

that an arrest warrant has been Issued and reiterate the assurance that extradition  

w ill be requested through diplomatic channels, or through any other channels pro

vided for In a convention or trea ty . (In Egypt, this telegram should be addressed 

to the N .C .B . ) .

B . The Emergency Procedure
 .

In urgent cases, when time Is of the essence, details of the warrant and a des

cription of the fugitive may be telegraphed, telephoned or broadcast by radio 

In a standard Interpol form by direct communication from the N ational Bureau 

of the requesting state to a ll N ational Bureaux on the Interpol network. This 

Interpol circulation may be effective w ithin hours of the Issue of a warrant In 

one country to secure the arrest of the fugitive In another country, provided; 

that, by the laws of the latter, an arrest may be made In the absence of a formal 

request through diplom atic channels. Where the emergency procedure Is not 

effective w ithin a short space of time (three months at the maximum) the normal 

circulation procedure Is resorted to .

(1) The Telegram should preferably be worded as follows: Please continue to detain or 
arrest (1) V iew  Extradition . . .  (Fam ily Name and forenames of person); Bom on . . .  
(date) In . . .  (Place) . . .  N a tio n a lity  . . .  Subject of arrest Warrant N o . . . .
Issued on . . .  (Date) by . . .  For . . .  (offence) Stop (subject was detained on . . .
In . . .  by the police of . . . ) .  Police of . . .  know subject's whereabouts E N D , 
signed, cited In Interpol Period N o tice  addressed to N  .C  .B ,s a ffilia ted  countries, 
17 August, 1974.



The idea of arrest on the basis of direct communication between police officers 

does not raise , in princip le, any justifiable objection under the municipal laws

of Egypt and most of the Arab States, as the police therein may check the suspect's

identity and activ ities for a strictly controlled period of twenty-four hours. A fter

this, the suspect must either be released or transferred to the legal authorities.

On the other hand, in common law countries, arrest without warrant valid by

local law can be a hazardous undertak ing /  ̂ For example, in the United

Kingdom, the police therein may communicate direct with the police of foreign

countries for the purpose of giving or obtaining information, but under no circum -

(2)
stances should direct application be made by them for the arrest of a fug itive .

This attitude is not acceptable, especially where the system offered by Interpol 

Ts sufficiently re liab le , and contains a ll proper safeguards, to overcome any 

ob jec tio n . Therefore, the European and Benelux Conventions on extradition 

contain provisions which take cognizance of the fac ilities  offered by Interpol, 

but leave the effect of such communications to be determined according to the

(3)laws of the requested state. Further, Interpol collaborates at regional level

with several organisations, such as the Council of Europe and the European

(1) See Lammasch, Auslieferungspflicht und Asylrecht, 1887, p .665, cited in 
Shearer, Extradition, supra, p .207 .

(2) A  memorandum of the British Home O ffic e , supra, N o .4; In Diamond v . M in ter,
1 K .B .,  1941, p .656 . For U .S . the laws therein do not authorise the arrest and 
detention of the person merely on the request of the authorities of a foreign 
country, or on the basis of a foreign warrant o f arrest. These measures only may 
be taken i f  an extradition complaint has been filed  before a magistrate in the U .S .  
and only i f  the magistrate -  a fter careful and thorough consideration of the case -  
thinks there are sufficient reasons for believing that the wanted person has indeed 
committed an offence in the foreign country and an offence mentioned in the Agree
ment, cited in Interpol Periodic N otice  N o .3 8 0 2 /E x tra /6 0 0  of 18 November, 1966.

(3) See European Convention, 1957, A rt. 16(3); The Benelux Convention, 1962, 
A rt. 15(3).



Committee on crime problems. In connection with the Arab League, the Inter

national Crim inal Police Organisation has collaborated on several occasions with

0)
the Pan Arab Social Defence Organisation (P .A .S .D . O . ) ,  particularly in 

drug traffic cases. It has also cooperated w ith the Organisation of African (Jriity , 

stressing the need for an In ter-A frican  Convention on extradition or for national 

extradition laws. In 1963, Interpol collaborated in drafting the Tokyo Conven

tion on offences and certain other acts committed aboard a ircraft, as w ell as Tn 

1970, at the Hague Convention on the unlawful seizure of a ircra ft.

However, on 20 M ay , 1971, the U .N .  Economic and Social Council adopted a 

Resolution setting out the terms of "Special Cooperation Arrangements between 

the U .N .  and In te rp o l" .®

Therefore, the International Police Cooperation can make progress and become more 

e ffec tive . How? By the more united efforts of the parties concerned, by an ever- 

increasing centralisation of information at national leve l, by still greater and more 

rapid international exchange of information, and by greater co llective d iscipline.

6 . Provisional Arrest

A  state, which has received a request for the provisional apprehension and detention 

of an alleged offender, made in conformity with its laws, shall endeavour to appre

hend such a person until the receipt of a requisition for his surrender. This seems

(1) The Arab League attaches particular importance to problems of social defence 
and crime prevention and has set up a specialised body known a s p .A .S .D .O . ,  
see Pan Arab Social Defence Organisation Convention, 10 A p ril, I9 6 0 , Arab 
League, Series of Conventions and Agreements.

(2) U .N .  Doc. E /RES/1579L, 3 June, 1971.



reasonable and desirable, though provisions in existing treaty law and multipartite 

conventions and drafts are sometimes couched in peremptory, and sometimes per

missive, language /  ̂ In the law and practice in Egypt and the Arab States, 

the mandatory language has been used, which places a duty upon the requested 

state for the provisional arrest of the fugitive offender, if  the request is properly 

made. This system has been adopted by the Egyptian Ministry of Interior, in 

accordance with international custom, Articles Nos. 17, 18 and 19 stipulated 

in the Egyptian-Sudanese Agreement of 1 902, A rtic le  11 of the Arab League 

Extradition Agreement, the Instructions of the G eneral Parquet, and the Crim inal 

Circular N o .8 of 1901 (A rtic le  2 , Clause 6 ), even though these latter two do not 

have the force of law . Needless to say, the arrest is a purely administrative 

measure performed by the Egyptian Police with which the judicial authorities 

have nothing to do. This provisional detention is similar to the arrest which 

takes place pending the execution of a decision to deport an undesirable foreigner 

and, therefore, is considered by jurists as legally correct so long as it is suffici

ently  adequate for the execution of the deportation order. The public prose-
I

cution does not take part in the procedure of provisional detention except in its 

capacity as a branch of the executive authority. On receipt of the documents 

concerning the extradition, the procedure of their examination is made in the

usual form, but if  these papers are not received within a month, the accused has

(2)
to be released.

The length of period within which the requisition and formalities must be fu lfilled  

d iffer in the treaties and statutes of the Arab States from three months to fifteen

(1) See Harvard Research, Extradition, supra, p .179 .

(2) Egypt, Ministry o f Justice, Crim inal C ircular N o .8 of 1901, A r t .2 , Clause 6 .
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days. The period generally runs from the date of the arrest, but sometimes, 

as In the Extradition Treaty between Syria and Jordan, from the date on which

notice of the arrest Is telegraphed to the Minister of Justice of the applicant

(2)
state. This said period may be prolonged for a further like If  the ap p li

cant state so desires If  either the file  cannot be prepared In time or, If the file

(3)Is received incomplete. However, under the Statutes of both Syria and

Morocco, the geographical location of the requesting state has been taken 

Into account. Therefore, detention of one month can be extended to three

months, I f  the request was not received from a bordering or a neighbouring

, (4) country. '

In Llbya/  the length of detention Is left to the discretion of the Minister of 

Justice, who may at a ll times attach other conditions to the proposal or per

mission for surrender as may seem n ecessary .^

(1) See for three months, Treaties of Iraq with U .S . ,  1934, A r t . l l ;  Turkey, 1946,
A r t .9 , (3); Syrla-Turkey, 1926, A r t .3(2); Belgium-Lebanon, 1953, A r t .9; (2
months), Iraq -G reat Britain, 1932, A r t . l l ;  see also Extradition Laws of Iraq,
A r t .12; Jordan, A rt. 13; (45 days),A lgeria , A r t .713; (1 month) Syria, A r t . l  1; 
Morocco, A r t .20; (30 days) Belgium-Morocco, A r t .14(4); (20 days) France- 
Morocco, A r t .36; Abu-D habl-Tunlsla, A r t .32; (15 days) Syr la-Lebanon, A r t . l l ,  
o p .c lt .

(2) See Syria-Jordan, 1953, A rt. 9 , para. (2 ).

(3) See Treaties of Syria with Lebanon and Jordan, Ib id .

(4) Ib id, see Extradition Laws of Syria, 1955, A r t . l l ;  Morocco, 1958, A r t .20; see 
also France, 1927, A r t .20; Sw itzerland, 1892  ̂ A r t . l 7 .

(5) Libya, Code of Crim inal Procedure, 1953, A r t .494(2). See on the contrary, other 
countries which put the discretion In the judiciary, e .g .  Germ any, Extradition Law, 
1929, A r t . l l ;  G reat Britain, see PIggot, Extradition, supra, p .94; Yugoslavia, 
Code de Procedure Penale, 1954, Art .45^]



Considering the position In the Arab League Extradition Agreement, the A fro - 

Aslan Draft Convention and the Iraql-Egyptlan Treaty of 1964, a single period 

has been made applicable to the Contracting Pbrties of these Conventions.

Therefore, In urgent cases, the requested state shall take the necessary precaut

ions to keep the person In question under supervision until It receives the request 

for his extradition. M eanw hile, however, his temporary arrest may be made 

for a period not exceeding thirty days, after which he shall be released, I f  the 

required documents and formalities, or a request for the renewal of his deten

tion for a period of th irty days at the most, are not re c e iv e d .^  Such a period

of detention shall be deducted from the period of Imprisonment to which he may

(2)
have been sentenced by the demanding state.

Unfortunately, these Conventions did not mention whether release shall prejudice 

re-arrest and extradition If  a new requisition Is received subsequently. Such a

(3)
provision seems necessary to be provided to cover a ll  matters In this respect.

7 . The Hearing

Upon the presentation of the requisition to the competent authorities in the state 

applied to, some kind of enquiry has to be carried out after the summons or the

(1) See the Arab League Extradition Agreement, 1952, A r t . l l ;  The Afro-Aslan
Draft Convention, 1961, A.rt.24 (1 ,2 ) ;  Egypt-lraq, 1964, A r t .4 2 . The period 
specified In the European Convention on Extradition is 18 days, but It should not 
exceed In any event 40 days from the date of arrest, A r t . l 6 , para .(4 ); see also 
the Benelux Convention, 1962, A r t . l 5 .

(2) Ibid, see also the bipartite Treaties of Syria w ith Lebanon, 1951, A r t . l l ; Jordan, 
1953, A r t .12(2); Abu-Dhabl-Tunisla, 1975, A r t .37 .

(3) See e .g .  France-Morocco, 1957, A r t .36 , p a ra .(2); European Convention, 1957, 
A r t . l 6 , para.(4 ) .
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apprehension of the person claim ed. Under national statutes, the proceedings 

for extradition In the requested state fa ll Into two methods -  the executive and 4 

the ju d ic ia l. The first system of disposing of such requests gives the executive 

authorities the final decision to grant or withhold extradition. It Is not required 

for the purpose of these decisions that the person In question should have any sort 

of hearing and, If  any examination Is required, It Is considered as an aid to exe

cutive action only. This administrative method, which developed In France 

from the beginning of the 19th Century, Is still In operation in certain countries

(i)
today. On the other hand, the jud ic ia l system requires a decision of a

tribunal prior to the compliance of a requisition for extradition. Hence, no 

person can be extradited unless his case has been jud ic ia lly  ad judicated. This 

jud icial control may be purely advisory whether It favours extradition or not;

thus, the executive Is empowered to decide requests for extradition on Its own

(2)
responsibility. Under the Anglo-American approach, legislation has had

the effect of making jud ic ia l determination conclusive upon the executive as to

(3)
the refusal of extradition and advisory as to its concession. France, after

having adopted the Belgian "Advisory" System In 1 875, moved to the Anglo- 

American pattern In the Law of 1 9 2 7 .^  The practical results of the judicial

(1) See e .g .  the practice of the various countries, such as Ecuador, Panama, Portugal, 
and Eastern European countries, Harvard Research, Extradition, supra, p .183.

(2) Belgium, Law of 1 O ctober, 1833, as amended by the Law of 15 M arch, 1874,
A r t .3; M exico, Law of 19 M ay, 1897, Arts. 19-22; Peru, Law of 23 October, 
1888, A r t .12.

(3) See for United Kingdom, Extradition A ct of 1870, A rts .7 -9 ; U .S . Crim inal Code 
and Criminal Procedure, S ec.651; Ind ia, Extradition A c t, 1962, C h a p .II; Israel, 
Extradition Law, 1954, A rts .9 and 10; and other common law countries, e .g .  
Extradition Acts of Australia, 1903-1950, A r t .5; Tanzania, 1965, A r t .5 .

(4) France, Extradition Law of 1927, A r t s . l l - l 8 .



hearing are the same, but the technical difference between the British and the 

French systems Is that the legal nature of the conclusions of the French Court 

Is considered as {udlclal only In the case where the findings are against the 

granting of extradition. If the Court considers that the extradition should be 

granted, Its ruling Is only an opinion, without any binding effect on the exe

cutive. In the British system, It rests with the court to decide whether or not 

the arrested person shall be committed to prison to aw ait surrender, but with  

the Secretary of State to decide whether, If  committed to prison, he shall be 

surrendered/ ^

Germany stands at the opposite end by making determination as to extradition

wholly ju d ic ia l. Its permissibility or refusal Is equally fin a l, and not subject

(2)
to the exercise of executive discretion.

Considering the position in the law and practice In Egypt, It  appears to be true 

that the sole executive control In extradition matters Is still adhered to .

The Parquet takes part In that operation as a precaution and does not give any 

jud icial character to such a measure. Therefore, Immediately after the arrest 

of the Individual whose extradition was demanded, an interrogation should take 

place in the presence of a member of the Parquet who should draw up a proces 

verbal as to the Identity of the person In question and whether he Is the subject

(3)
of extradition * as w ell as notifying him of the crimes attributed to his person.

(1) De Freitas, "A European Extradition Convention", supra, p .4 3 .

(2) Germany, Extradition Law of 1929, A rts .8, 28, 29(2), 30; see for a different 
view whereby Germany establishes a pattern similar to the Anglo-Am erican, 
Shearer, Extradition, supra, p .200 .

(3) Ministry of Justice, The Crim inal C ircular N o .8 of 1901, A r t .2 , para .(5); see 
also the Code of Crim inal Procedure of 1950, with amendments to 1973, A r t . l 23, 
p a r a . l .  ______________________________
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The papers shall be transmitted thereafter through the office of the Procurator 

G eneral to the Ministry of Justice which, In turn, gives Its opinion on the subject 

and then Informs the M inistry of Foreign A ffa irs . The Intervention of the Ministry 

of Justice Is merely formal and has no bearing on the actual extradition process/  ̂

However, the original authority, which has the upper hand In its decision against 

or In favour of the surrender of the person claim ed, Is the Ministry of Foreign 

A ffairs. It has also the right from the outset not to accede to requests from

foreign countries, If  the extraditable act gives rise to difficulties of a political

(2)
nature. Thus, extradition In Egypt Is handled as a purely political matter

by administrative or po litica l authorities and Is considered therein a sovereign

(3)act whereby no right of appeal or reversion Is provided. Therefore, the

high degree of judicial supervision existing In the Egyptian territory, whereby 

the Conseil d*Etat and the Cour de Cassation are the highest courts of appeal,

Is not operated under this system. Indeed, It can rightly be said that extradi

tion In Egypt Is an aspect of foreign relations and there is more a t stake than 

the liberty of the accused.

This system has long been abandoned and countries retaining It are now In the 

m inority. Therefore, In order to respect the human rights of the fug itive, It 

seems to be beyond question, if  the powers of the executive be given to the 

judicial bodies, which are more appropriate to decide questions affecting

(1) The Egyptian M inistry of Justice, Letter N o .37 , 1 9 /1 0 /(1 0 5 6 ), dated 9 June,
1946, to its M inistry of Foreign A ffairs.

(2) Egyptian Ministry o f Foreign Affairs, Memorandum N o .53 /77 /11  of January, 1922,
to the Delegation of the U .S . In Egypt.

(3) Ministry of Justice, General Instructions of the Parquets, Ib id , A r t .8 l3; see
Conseil d*Etat Law N o .1 1 2 , 1946, A r t .6 , p a ra .( l ) .



individual liberties than those which are designed to carry out governmental policy.

But what is to be avoided Is that the extradition procedure should not become too 

complicated or unduly prolonged. Thus, the question which Imposes Itself Is 

whether this judicial hearing should be given to a special authority as the only 

organ enjoying permanent jurisdiction In extradition matters, or to the existing 

ordinary courts In the state. The countries applying the former approach are very 

few, such as Syria, and the Argentine. Nevertheless, It has Its advan

tage In favouring the unity of jurisprudence, especially In a system where methods 

of appeal are eliminated and In authorising competence to judges who may be 

specialised to decide upon such matters. This procedure Is, however, defect

ive because the requisitions for extradition are centralised In the hands of one 

authority, which may lead to undue delay In cases where quickness Is essential.

Moreover, as the decisions Issued from this organ are fin a l, It does not provide 

proper safeguards against arbitrary action . For these reasons, the majority of 

states avoided this system. Thus, It seems desirable I f  the Assize Courts In 

Egypt, w ithin whose jurisdiction the arrest has taken place, are authorised to

(1) See Lavasseur on his report In "Le Trolsleme Congres International de Defense 
soclale tenu a* Anvers en 1954", he stated that " . . .  en partlcu ller, I'organlsme 
charge de se prononcer sur les mesures de defense soclale, dolt &tre parfaltement 
Independant du pouvolr executlf" , cited in Lemontey, supra, p .56 .

(2) See Syria, Extradition Law, 1955, A r t .5 , which provides for an Extradition Com
mittee to be formed In the M inistry of Justice and consisting of: the general secre
tary of that Ministry (The Chairman), two judges appointed by a decree at the sug
gestion of the M inister of Justice, and one additional deputy.

(3) See Argentina, Extradition Law N o .1612 of 1885, whereby requests for extradition  
are transmitted to "La Camara N ational Especial" cited in Lemontey, supra, p .63 .
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hold a public hearing, after being presented with the proces verbaux carried out 

by the Parquet as w ell as other relevant documents.

The scope of the judicial Inquiry suggested can be restricted to ascertain whether 

the offence with which the fugitive Is charged Is extraditable or not, whether It 

Is of a political nature and whether the principles of double crim inality and 

speciality have been complied w ith . It Is also advisable to grant some specific 

rights to the person claim ed, especially the right to have a counsel and the right 

to oppose the decision of e x tra d it io n .^  This shift of systems from an admini

strative act to a jud ic ia l act may save the Egyptian Government from embarrass

ing situations, where it has to refuse extradition In some cases and thus strains 

Its relations with the requesting state. However, a determination In favour of 

extradition can be advisory vesting the discretion to the executive to decide on 

the subject so long as po litica l considerations may be involved.

In respect to the position In the national statutes of Arab States, both Iraq and 

Jordan have followed the British Act of 1870, which provides for a judicial 

hearing. Nevertheless, the practice of those countries does not make judicial 

determination conclusive either for or against extradition.

Take for example, A rtic le  14 of the Iraqi Extradition Law. The Government may, 

at any tim e, issue an order staying any proceeding taken under the law directing

(1) See Council of Europe, European Committee of Criminal Matters, Legal Aspects 
of Extradition between European States, 1970, Resolution I I ,  10; more general 
Resolution of Rome Congress, 1969, X I;  see also H . Schultz, Les Droits de 
I'Homme et Le Droit Extradltlonnel Suisse , 1969, p. 135, cited In his A rtic le , 
"The General Framework of Extradition and Asylum", II Basslounl and Nanda, 
supra, p .324.
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any warrant Issued therein to be cancelled, and the person for whose arrest such a 

warrant has been Issued to be discharged. Under these laws, the executive autho

rity , when receiving the documentation on which the application for extradition  

Is based, either refuses extradition (when the case Is clear on the face of documents 

or If the extraditable act Is of a po litica l nature), or transmits the requisition to the 

Magistrate directing that enquiry be made Into the case. The Magistrate concerned 

thereupon Issues a warrant for the arrest of the fugitive criminals, the case appears 

to be one in which a summons or warrant would ordinarily be issued/  ̂ The re

sult of the enquiry shall be reported by the Magistrates in Iraq and Jordan to the 

Minister of Justice, and to the King, respectively, to decide on the subject m atter.

A similar measure of non-binding judicial discretion prevails In some other Arab

(2)States, such as Saudi Arabia and the Yemen ,v '

Therefore, It can be said that In the law and practice of these states, the Belgian 

Advisory system prevails. On the other hand, under the national Statutes of 

A lg eria , Lebanon, L ibya, Morocco and Syria, the procedure adopted differs 

from ordinary criminal proceedings applied In ordinary cases. This can be 

described briefly  as follows:

In A lgeria and Morocco, the judicial proceedings are attributed to a jurisdiction

(3)for Investigation of a second degree, whereby the "Chambre Penale de la Cour 

Supreme" therein Is In charge of a jud icial hearing and a judicial determination.

(1) See Extradition Laws of Iraq, 1923, A r t .4; Jordan, 1927, A r t .8 .

(2) M .E Ifa d e l ,  o p .c lt . ,  p. 158.

(3) See sim ilarly, the same approach in Belgium, France, Ita ly  and Luxembourg, 
cited in Lemontey, supra, p .6 8 .
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W ithin twenty-four hours of the arrest, the Procurator of the Republic shall pro

ceed to the Interrogation as to Identity as w e ll as notifying the fugitive of the 

reasonsfor his arrest, of which there shall be kept a proces verbal. The alien  

shall be transferred as soon as possible to the place o f detention , Algiers or 

Rabat. The papers furnished In support of the requisition shall be transmitted 

at the same time by the Parquet to the Procurator G eneral who, within the same 

period of twenty-four hours, shall proceed to the Interrogation, of which there 

shall be kept a proces verbal. "The Chambre Pe'nale de la Cour Supreme" has 

laid before It the mentioned proces verbaux and a ll other documents, the alien  

shall appear before It not later than eight days from the receipt of the documents. 

The hearing Is public whereby the representative of the state and the person In 

question shall be heard, unless It has been decided otherwise upon the request 

of the Parquet or of the person appearing. Such person not only has the right 

to counsel before the examining judge, but counsel Is granted access to a ll the 

files which the examining judge has derived from the prosecutor and the po lice.

If , upon his appearance, the person Interested declares his renunciation of the 

benefit of the present law , and consents formally to be delivered to the autho

rities of the requesting state, he Is given by the court a certificate of this decla

ration. A  copy of this decision shall be transmitted without delay, a t the In i

tia tive  of the Procurator G enera l, to the M inister of Justice for a ll practical 

reasons. In the contrary case, the "Chambre Penale de Cour Supreme" gives 

Its reasoned decision as to the request for extrad ition . If the Court finds that 

the legal conditions are not met, as In the case where the chargeable offence 

Is not extraditable, or the person claimed Is a national of the requested state, 

or there Is an evident error, Its decision Is fina l and the extradition may not 

be granted.



When the decision Is In favour of extradition, the Minister of Justice, I f  there Is 

ground for It ,  submits for the signature of the President of Algeria (The Prime 

Minister In Morocco), a decree authorising su rren d er.^  However, this deci

sion , Issued from the "Cour Supreme", may be reviewed by the Cour de Cassation,

(2)
the highest Court of Appeal therein, If  there Is an error In applying the law.

A  similar approach to the Algerlan-Moroccan pattern In respect of judicial deter

mination seems clear in A rtic le  35 of the Penal Codes of both Syria and Lebanon, 

regardless of the fact that judicial authorities are empowered to examine requests 

for extradition In form and In substance. A lso, If  the alleged offender declares 

In the presence of the judge, his voluntary surrender, the Government shall grant 

or refuse extradition at Its discretion, Further, under the Syrian Extradition Law 

of 1955, the Extradition Committee enjoys a ll the jurisdiction of the examining 

judge, and thus Is authorised to Interrogate the claimed person and Investigate 

the case by a ll legal methods. This Interrogation should be attended by a lawyer 

chosen by the person In question, and If  it Is not possible, by the authority In

charge. This law did not mention whether or not the hearing should be public,

(3)
but the decision of the Committee Is final and not subject to an appeal.

(1) See Extradition Laws of A lg e ria , 1966, A rts .704-711; Morocco, 1958, Arts. 
11- 1 8 .

(2) The same practice Is followed In France. In U .K . the magistrate's decision may 
be reviewed by a higher court on habeas corpus, but this decision w ill be reversed 
only if  the court considers that "no magistrate, property directing his mind to the 
question, could reasonably have fe lt satisfied that the evidence produced would 
justify committal", see British Extradition Act of 1870, A rt. 10; for U .S . ,  see 
D .K . Kiser, Corpus Juris Secundum -  A  complete restatement of the entire Am eri
can Law as developed by a ll reported cases, 1943, V o l .35 , V ° ,  Extradition.

(3) Syria, Extradition Law N o .53 of 1955, A rts .5 -8 .



However, Tn the Syrlan-Lebanon Treaty of 1951, a unique approach, differing  

from the statutory provisions above-m entioned, has been adopted whereby the 

Procurator G eneral In each state gives his reasoned decision as to requests for 

extrad ition . If  the decision Is In favour of the surrender, It w ill be final and 

not subject to an appeal, and thereby, It should be carried out from the date of 

Issue but, I f  It Is unfavourable, such decision does not bind the M inister of 

Justice In the requested state, who has the discretion to choose between two 

alternatives: whether to Inform the M inister of Justice of the requesting state 

of the refusal or to submlj It  w ithin fifteen days to the Extradition Committee 

In the state. A  determination by this Committee against extradition Is final 

In its effect and binds the Governm ent, but such decision In favour of the 

surrender requires a decree to be suggested by the M inister of Justice for 

extradition

Considering the Intervention of the jud ic iary  In the Libyan Code of Procedure, 

an accused or convicted person may not be surrendered outside Libya except 

upon the decision of the Assize Court w ith in  the jurisdiction of which he re

sides. The function of the Parquet in extradition proceedings In Libya Is 

similar to what we have previously mentioned under the laws of A lgeria  and 

Morocco, but In this case, the C h ie f of the Parquet shall submit the claimed  

person to the President of the Court of Appeal o f the district where the person 

was arrested, or of the place where he resides. The President of this Court 

shall depute one of the Counsellors of the Assize Court to commence the Investi

gation, appointing an advocate to defend the requested person If  he has no

(1) See Lebanon-Syrla, 1951, A r t . l 0 .
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advocate. This Counsellor has a ll the powers of an Investigating judge. The 

Investigation shall proceed in the presence of the Parquet which shall submit a 

written memorandum setting forth Its demands, and In the presence of the claimed 

person, who may submit a memorandum setting forth his own defence, as w ell as 

documents he relies upon. The case shall be submitted with the report of the 

Investigating Counsellor to the Assize Court which shall go Into the demand In 

the Consultation Chambre In the presence of the Parquet and the defence. The 

decision of the Court must always show the grounds therefor , otherwise It shall 

be vo id . However, the C hief of the Parquet and the person claimed may object 

to the decision of the Assize Court even upon the subject-m atter of the case; 

the objection shall be before a bench of three Counsellors o f the Court of Cassa

tion assembled In the Consultation Chambre, and their decision shall not be 

subject to any objection whatsoever.

A  decision that the proposal for surrender Is not permissible, or that the extradi

tion may not be perm itted, d e fin ite ly  Involves the Immediate release of the re

quested person. In the converse case, the decision shall not be subject to exe

cution until it  has become final; nevertheless, this decision or the consent of the 

accused or convict shall not render the surrender obligatory upon the M inister of 

Justice If  he is of the view  that It  should not be d o n e / ^

The position In the Arab League Extradition Agreement concerning the question 

of deciding upon extradition has been made flex ib le  In A rtic le  8 by leaving It  to 

the national laws of the requested state. N o tab ly , It  does not lay down a set

(1) Libyan Code of Procedure, 1953, T itle  9 , Arts. 495 , 497 and 509.



of standard minimum rules such as the right of the fugitive to be assisted by 

counsel, judicial control on custody aw aiting extradition, Intervention of a 

Court of Law , with a view to the question of whether the legal conditions for 

surrender o f the person claimed are rea lly  fu lfille d , hearing of the person and 

I f  It  be considered appropriate of witnesses and experts, and opportunity to 

furnish evidence that may lead to refusal of extrad ition . The same approach 

has been adopted In A rtic le  17 of the Afro-Aslan D raft Convention, with an 

additional paragraph, vesting to the person sought the right to utilise a ll remedies 

and re lief availab le  to him, according to the laws of the requested state. This 

conclusion cannot be taken as the basis of a compromise solution, especially when 

the state o f asylum Is following the administrative system where the right of appeal 

Is not allow ed. Therefore, It seems wise for the justification of the legitimate 

rights of the fugitive offender that an e xp lic it provision should have been Incor

porated In these Agreements to the effect that a jud ic ia l Inquiry should be carried 

out In the state where such a person was found before deciding upon his extradi

tio n . Such a provision Is In conform ity with the municipal statutes of most con

tracting parties as long as the final decision Is left to the discretion of the execu

tive  concerned. If this goal Is progressively achieved In regional extradition  

conventions, the way may be opened further for the adoption of larger or, u lt i

m ately, a universal convention.

8 .  Evidence of G u ilt

The most significant difference between states arises In respect to the quantum of 

evidence to which the requesting authorities ought to adduce on the part of the 

alleged offender before the requested state should be obliged to accede to a re

quest for extrad ition . C erta in ly , the more a given system inquires Into the guilt
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or innocence of the offender, the more the extradition process Is likely to shift

from Inquiry Into extrad ltab lllty  to Inquiry Into punishability. Basically, a

deep conflict exists between the Anglo-AmerTcan  ̂  ̂ attitude to this question

and c iv il law ^  Inspired systems. This unreconciled conflict results from the

difference of emphasis which Is placed by them, on the one hand, upon the pro-

(3)
tectlon of the Individual, against oppression, and, on the other hand, upon

(4)
the Importance of International cooperation In the suppression of crime.

Regarding the position In law and practice of the Arab States, different attitudes 

can be noted In respect of the weight of evidence required. Broadly speaking,

(1) See Extradition Acts of Canada, 1952, A r t . l8 ( lB ) ;  G reat Britain, 1870, A rts .10, 
14, 15; India, 1962, C h a p .II, A r t .7; U .S . ,  Crim inal Code and Crim inal Pro
cedure, Sec. 651, Harvard, supra, p .4 2 8 . In the Irish Extradition Act of 1 965, 
the requirement of the prlma facie case has been preserved where existing treaties 
so provide, see O ’HIgglns, supra, 14 I . C . L . Q . ,  1966, p p .369-378; see also 
for the same author, "The History o f Extradition In British Practice, 1174-1794", 
13 In d .Y .B . I .A . , Part I I ,  1964, p .9 8 .

(2) E .g . Extradition Laws of Belgium, 1874, A r t .3; France, 1927, A r t .9; N ether
lands, 1967, A r t .18, a . 1 .3 .  2 6 a l .2 ;  Sw itzerland, 1892, A r t .15, a l .2 ;  see also 
Criminal Procedure Codes of Ita ly , 1930, A r t .664; Yugoslavia, 1954, A r t .457.

(3) According to the writers of Harvard Draft Convention, Anglo-American practice 
In this respect seems to rest partly on the suspicion of Inadequacy of proceedings 
under other systems of law, and partly upon the feeling that one who Is w ithin the 
state Is entitled to the protection of the S tate ’s system of criminal procedure, as 
w ell as when accused of a crime abroad, as when he Is accused of a crime within  
the requested state. Harvard, supra, p . 194; Note In 31 M .L .R . ,  1933, p .544. 
For defending this attitude, see Shearer, supra, p p .154, 1 6 0 - 163 .

(4) See B illo t, Tralt£ de I ’extradition, supra, p . 202; S t. Aubln, L ’extradition, 
supra, V o l . I ,  p .227; Fauchllle , TraTte de D roit International Public, supra, 
"ppTI"037-l 038.
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the municipal statutes of both Iraq and Jordan have adopted an attitude similar to 

that of the Anglo-American pattern. Thereby, a prima facie case must be esta

blished that the fugitive offender committed the act charged In the foreign country. 

In the Iraqi Extradition Law, unless the treaty provides otherwise, A rtic le  5 states 

that:

When the fugitive criminal appears or Is brought before the 
Magistrate, the Magistrate shall enquire Into the case In 
the same manner and have the same jurisdiction and powers 
as nearly as may be as If  the case were one triable by a 
Court of Sessions and shall take such evidence as may be 
produced In support of the requisition and on behalf of the 
crim inal, Including any evidence which may tend to show 
that the crime of which such criminal Is accused or alleged  
to have been convicted Is an offence of a po litica l charac
ter or Is not an extraditable crim e. (1)

The phrase "as near as may be" allows the reception of evidence produced from docu

ments and depositions supporting the requisition, In addition to what the fugitive

(2)
presents to explain the evidence established against him. Hearsay evidence

Is certainly admissible where It relates to the question of whether the offence Is

(3)
po litical or not extrad itab le . A t a l l  events, the evidence to justify the

fo ld ing  of an offender for tria l Is such as amounts to "probable cause" to believe

(1) To the same e ffe c t, see Jordan, Extradition Law , 1927, A r t . l 0 .

(2) In U .K . these documents may be produced and received Into evidence even i f  they
do not satisfy the rules of evidence by English law or the strict requirements of the 
English Law relating to oaths. Such evidence Is admissible, but that It w ill be 
given only such weight as the magistrate chooses to give It having regard to a ll  
the evidence, see Shearer, Extradition, supra, p .155; see also U .S . Code, T itle  
18, S e c .652.

(3) S im ilarly , see G reat Brita in , Extradition A c t, 1870, A r t .9; see also Re Schtraks v . 
Government of Israel, 1962, 3 A ll E .R . , p .534 , per Lord Reid.
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that he is guilty of the offence charged in the warrant of a r re s t .^  It is not 

necessary that it should be sufficiently conclusive to authorise his conviction.

In respect of convicted fugitives, those who have merely been sentenced in their 

presence, or who have served part of their punishment, the magistrate shall not 

be required to consider evidence as to the grounds of such conviction, provided 

that he is satisfied that the criminal fugitive has been convicted by a court of the 

state requesting his extradition. This involves proof of the record of conviction 

and the sentence of the court and that the fugitive is the person to whom the sen

tence refers. Thus, it is not necessary to go into the facts, nor would it  appear 

to be necessary in the ordinary case to show that the act charged is a crime in the 

state of asylum. The reason for this rule is founded on the fact that to demand 

evidence justifying conviction would be unjust to the fug itive , since it would 

amount to trying him tw ice for the same offence, and would send him before the 

foreign tribunals for tr ia l under the adverse presumptions of a former c o n v ic t io n .^

On the other hand, a conviction in absentia or par contumace, that is in default 

of appearance, is treated under these laws as a request for extradition of an

(3)
accused offender and evidence of crim inality  must be produced accordingly.

This distinction is c learly  provided in the Extradition Treaties concluded by Iraq,

on the one hand, and G reat Brita in , Syria, and-Lebanon, Egypt and the Untted -

(4)
States, respectively, on the other.

(1) See for the U .K . ,  in Re Mourat Mehemet, 1962, 1 A ll E .R . ,  p .4 63 .

(2) See Moore, Extradition, supra, V o l . l ,  p .518 .

(3) Extradition Laws of Iraq, 1923, A r t .5 , p a ra .(2); Jordan, 1927, A r t . l l ;  see also
in Re C apoin -W aterfie ld , i9 6 0 , A I IE .R . ,  p .178.

(4) See Treaties of Iraq with Syria and Lebanon, 1929, A rts .7 -1 0 ; Egypt, 1931, A r t .9;
G rea t Britain, 1932; A rts .9 , 12; U .S . 1934, A r t . l l ;  sim ilarly, see G reat Britain- 
Israel, I9 6 0 , A r t . l l ;  U .S .-B ra z il ,  1961, A r t . l  .



In the law and practice of Lebanon, Libya and Syria, however, some degree of

0 )proof of facts raising a presumption of guilt is necessary. To this end,

A rtic le  35 of the Penal Codes of both Lebanon and Syria, as w ell as A rtic le  3(4) 

of the Syrian Extradition Law, require that the evidence of guilt presented by the 

requesting state should be sufficient to prove the charge, unless the treaty provides 

otherwise. This means that a fu ll tria l of the facts in issue is required a t the 

extradition hearing. Such a requirement of a prima facie case of guilt is also 

provided in Artic le  9 of the 1951 Treaty between Syria and Lebanon, whereby the 

request for an accused or a convicted person, whose sentence has not become irre 

vocable shall be accompanied, along with other documents, by a certified copy of 

the depositions and such other evidence or proof of crim inality  authenticated from 

the judicial authority in charge of the case. On the other hand, in case the 

claimed person is convicted by an irrevocable sentence, no evidence of guilt is 

required.

The former approach, when one is accused of a cnm e, has been considered in the

Extradition Treaty between Syria and Jordan on the one hand, and in that between

Abu-Dhabi and Tunisia, respectively, on the other. But when the person has been

convicted of a crime, a certified copy of the judgment, whether it has become res

(2)
judicata or not, is only required. This attitude is similar to that adopted by

the c iv il law countries.

The provision of the law of Libya regulating the extradition procedure is not dis

similar to that latter approach. To this end, the Assize Court, in its decision as

(1) See Lemontey, ib id , 1966, p p .1 9 5 -196 .

(2) See Syria-Jordan, 1953, A r t .7  ( C .D . ) ;  A bu-D habi-Tunisia, 1975, A r t .29 ( C . D . ) .
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to the permissibility of the proposal for surrender or to permit extradition, Is 

guided among other things by the strength of evidence upon the charge In ques

t io n .^  However, If  a judgment has been Issued convicting the person whose 

surrender Is demanded It shall be assumed that the evidence was sufficient to 

prove the charge, even though by the law of the Issuing state, the judgment Is 

subject to ob jection .

By contrast, the existing treaty law of most of the Arab States adopts the Conti

nental law approach, thereby rejecting the production of evidence of g u ilt.

It is enough that the warrant of arrest, or its equivalent, has been Issued, iden

tity  established, and the procedural and substantive stipulations of the treaty or 

the statutory provisions are fu lf ille d . Therefore, the competent authorities of 

the requested state cannot go Into the merits of the demand, or Inquire Into the 

nature of the evidence or the manner In which It has been taken, but must con

fine themselves to a consideration of Its formal part only. This restriction of

Inquiry to the documents on the matter of probable guilt eliminates the rule of 

the prlma facie case. It obviates also the danger of a varying standard which 

often enters when further evidence of probable guilt Is required. Moreover,

I f  the documents establish that a convicted fugitive Is charged with an extra

ditab le offence, no further proof Is needed except the mere production of an

authenticated copy of the sentence or w rit o f condemnation Issued by the compe-

(2)
tent judge of the requesting state. Although this approach has been followed

(1) L ibya, Code of Crim inal Procedure, 1953, A r t .505.

(2) See e .g .  Treaties of Iraq with H igaz, 1931, A rts .4 and 5; Yemen, 194^, A rts .4
and 5; Iran, 1922, A rt . 2 /3 ,  and Turkey, 1946, A r t .7; Syrla-Turkey, 1926, A r t .2; 
Kuwait-SaudI A rab ia , 1942, A r t .4; Belgium-Lebanon , 1953, A r t .6; Treaties of 
Morocco w ith France, 1957, A r t .34; Belgium, 1959, A rt.lO ; see also Extradition 
Laws of A lg eria , 1966, A r t .709; Morocco, 1958, A r t . l 6 .
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by Egypt In practice, as w ell as In Its existing treaty law, ^  the Egyptian Crim inal 

Circular N o .8 of 1901, on Its face, would appear to require evidence establishing 

or Intending to establish the commission of a crime and connectingthe accused with 

the commission of that crim e. To this e ffec t, A rtic le  2 , paragraph (3) provides 

that when a demand for extradition Is based on a warrant of arrest, the authority  

requiring It must furnish documents justifying that the accused person has committed 

the extraditable offence. When It Is based on a judgment, the authority must 

furnish a copy corresponding to the judgment and documents proving that the con

demned person was able to appear before the tribunal and to present his defence.

In fact, the competent authorities In Egypt do not, In general, concern them

selves a t a ll  with the strength of the case which the accused w ill be later called  

upon to answer. Any evidence or proof presented by the requesting state, which 

may be deemed competent In the case, Is admissible. In respect of a convicted 

fugitive such evidence Is not required even I f  he was tried In absentia, provided 

that he has been called to appear In Court. However, the alleged fugitive Is per

mitted to prove that he Is not the same person required or he could not have per

petrated the offence In question, e .g .  because he was, without any reasonable

(2)
doubt, somewhere else at the time of the commission of the crime.

The justification of the position which does not Insist on the existence of "prima 

facie evidence" as a requirement for surrender, Is that extradition is a measure 

of international judicial assistance in restoring a fugitive to a jurisdiction with the

(1) See the Arab League Extradition Agreement, ib id , A rts .9 and 10; Egypt-lraq, 
1964, A r t .4 0 .

(2) To the same e ffec t, see Extradition Laws of A lg eria , 1966, Art .709; Morocco, 
1958, A rt. 16, p a ra .(2 ).
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best claim to try him, and It  Is no part of the function of the assisting authorities 

to enter upon questions which are prerogatives of that jurisdiction.

Moreover, It must be noted that, under the legal systems of Egypt and of most of 

the Arab States, a tria l In absentia Is not abhorrent to public policy and, there

fore, the conviction w ill be regarded as sufficient grounds for extradition. It 

may be said that In this type of tr ia l, the fugitive may have had no notice of the 

charges or the tria l and, consequently, had no opportunity to defend himself 

against such charges. In fac t, the Issue, In extradition proceedings, Is whether 

the offender can raise these defences upon return or have the opportunity of pre

senting a defence by reopening the judgment rendered in absentia /   ̂ This de

fence Is recognised in those states whose legal system Is based on c iv il law as

(2)
opposed to common law . Consequently, the person involved Is entitled

to a tria l on the merits when jurisdiction of his person Is obtained by the state 

which pronounced the conviction par contumace. A t present, however, It seems 

that a tr ia l in absentia is not considered by the United States Supreme Court as 

su ffic ien tly  extreme a denial of fundamental fairness under universal principles

(3)
to warrant denial of extradition .

In considering the variant systems adopted by Arab States In the production of e v i

dence of gu ilt, the Arab League Extradition Agreement has made the position clear 

by the acceptance of the warrant of arrest and supporting documents or a certified

(1) See e .g .  Egypt, Code of Crim inal Procedure , Ib id , A r t .395 .

(2) See e .g . British Extradition A c t, 1870, A r t .26 , whereby a conviction In absentia
or par contumace has no greater effect than an Indictm ent.

(3) In G a llln a  v . Fraser, cited In Basslounl, Internationa! Extradition and World
Public O rder, supra, p .446 , N .1 6 7 .
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*
copy of the conviction and sentence, in addition to evidence of identity , as 

sufficient evidence on the point of probable g u i l t /   ̂ The same approach has 

been adopted in the 1964 Treaty between Egypt, on the one hand, and Iraq, on 

the other. This conclusion cannot be taken as the basis of a compromise solution.

The lack of any requirement at a ll of any proof of guilt is extreme. Therefore , in 

order to exclude the lengthy procedure of extradition with a ll its risks and burdens, 

i f  there is no reasonable grounds to hold the fugitive gu ilty , it seems desirable if  

a certain degree of prima facie case might w e ll be taken in future extradition 

treaties between the Arab States. If  this view is correct, the Resolution of 

Section IV  of the International Congress of Penal Law at Rome of 1969, might 

be universally adopted. The Resolution says that, as a rule, the requested 

state should be satisfied with an examination of the documents supporting the 

demands of extradition. But, it adds, i f  the alleged offender is not yet con

victed , he shall have the right to give any evidence possible that proved that

(2)
the accusation is not w e ll founded. An example would be where the accused

was in the position to prove that an a rtic le , a lleged ly  stolen by him, was, in fact, 

law fully received by him as a g ift . Such an exculpatory evidence would mani

festly result in his acquitta l i f  he were returned to the locus d e lic ti for tr ia l.

(1) See Arab League Extradition Agreement, A r t .9; sim ilarly, the European Conven
tion on Extradition, A r t .12; The Benelux Convention, A r t . l l ,  o p .c it . On the
other hand, A r t .30 of the 1948 Draft Convention adopted by International Criminal 
Police Organisation (Interpol) has made the position flexib le  by leaving this ques
tion to the laws of the requested states.

(2) See Rome Congress, S e c .IV , Resolution X , 41 R . I .D .P . ,  1970, p .14; seealso
The Swedish Extradition Act of 6 December, 1957, p ara .9; The Netherlands Extra
dition Act of 9 M arch, 1967, A r t .28 , p a ra .(2 ).



As a final note, in the Afro-AsTan Draft Convention, part of the prima facie case, 

to be made out by the requesting state, Involves that the person concerned has com

mitted an extraditable offence within the jurisdiction of the requesting state.

Thus, where the person claimed Is proposed to be prosecuted, the requisition 

should be supported by the original or certified copies of the evidence recorded 

by competent judicial authorities therein . Where the person claimed Is already  

convicted, the requisition shall be accompanied by original or certified copies 

of documents establishing that the conviction was recorded by competent judicial

authorities of the requesting state and that he has not served his sentence in

0 )
accordance with the law of that state.

9 . Concurrent Requests for Extradition

Concurrent requests by various states upon the state of asylum for the surrender of 

the same offender may arise In two ways; the person, whose extradition Is sought, 

may have committed one and the same offence in two different countries, or he 

may have perpetrated different crimes In different countries. In these cases, a 

d ifficu lty  may appear on the part of the state applied to, when there are con

flicting demands from two or more Independent states as to whether preference 

should be given to the state w ith in  whose territory the act or acts were committed, 

or that whose interests were mostly affected by the offence or to the state of 

nationality  of the person claim ed. To meet such situations, the traditional law 

of extradition does not Impose any rule to govern this problem, so the states are 

left free In their behaviour w ith other powers, In the absence of any treaty

(1) Afro-Asian D raft Convention, Ib id , A r t .15, para .4 , A r t .16; A ll the delega
tions accepted the provisions of these A rtic les .
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obligations, to exercise their own discretion In deciding which of the requesting 

countries Is to be accorded priority .

We shall now deal with the law and practice of the Arab States to see how far the 

activities of the requested state are controlled therein In case of multiple requests 

for the fugitive offender for the same act or different acts.

A .  Simultaneous Requests for the Same Act

In this category, the case may arise If ,  for instance, X , a national of State A ,  

w hile  sojourning or residing in State B, commits a crime there Injuring the safety 

of State C , thereafter sought refuge In State D; his extradition may be requested 

by A  on the basis of the principle of personality, by B on the ground of Its terri

torial jurisdiction and by C in accordance w ith the protective theory of Its penal 

law . This may also occur where the physical act constituting the offence has been 

carried out in State A  and has taken effect In State B as, for Instance, the same X ,  

sends poisoned food from State B to a person In State C , who dies therefrom. In 

this case, the act was committed In part In State C and, therefore, conflicting  

requests for the same person may appear on the principle of te rrito ria lity  of both 

States B and C If  he escaped to another S tate .

To face such problems, the Executive In Egypt and most of the Arab States have 

the discretion to decide according to the circumstances and facts of each case 

to which requesting state the alleged offender is to be delivered.

This result can be deduced from the absence of any provisions In the municipal
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(1) (2) 
statutes of these states, as w e ll as In their existing treaties, which are silent

on this point. Thus, no criterion for the determination of preference has been pro

vided therein.

This attitude differs from the approach embraced in the national laws of both Algeria 

and Morocco, which deal with the subject of concurrent demands for the same act, 

or different acts, as being essentially different and, accordingly, adopt two rules to

(3)govern the duty of surrender in such cases. ' In this connection, if ,  for a single 

offence, extradition is requested concurrently by several states, it is granted in pre

ference to the state against whose interests the offence was directed or to the one 

within whose territory it  was committed. N otab ly , this provision is similar to the 

pattern followed by France in its Extradition Law of 1927, whereby the permissive

form is adopted and, therefore, it can be considered as a guide to the competent

(4)
authority therein to choose between. ’ This approach has also been provided 

in the Extradition Treaties concluded by Syria on the one hand, and Lebanon and

(5)
Jordan, respectively, on the other. Such a position varies from that adopted

(1) See for Egypt, the Crim inal C ircu lar N o .8 of 1901; the Instructions of G eneral Pro
secution, Extradition Laws of Iraq and Jordan, ibid; Lebanon, Penal Code of 1943; 
Libya, Code of Crim inal Procedure, 1953; see also in Comparative Law, Extradition 
Laws of Belgium, 1874; Germ any, 1929; Netherlands, 1967; G reece , Code" of 
Crim inal Procedure, 1950.

(2) See the bipartite Treaties of Iraq with H igaz, 1931; Yemen, 1946; Iran, 1922; 
Turkey-Syria, 1926; Kuwait-Saudi A rab ia , 1942; see also to the same effect,Treaties  
between BeIg ium -M exico, 1938, A r t .7; Finland-Netherlands, 1933, A r t .3; Austria- 
Sweden, 1930, A r t .9; Denm ark-Finland, 1923, A r t .lO , whereby the requested state 
is untrammeled by any rule of precedence.

(3) See the Extradition Laws of A lg eria , 1966, A r t .699; Morocco, 1958, A r t .6 .

(4) France, Extradition Law, 1927, A r t .6 .

(5) See Treaties of Syria with Lebanon, 1951, A r t .7  (p a ra .l) ;  Jordan, 1953, A r t .5 
(para .1 ) .
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In comparative law in that certain statutes generally provide that preference shall 

be given to the demands of the state within whose territory the crime was perpe

t ra te d /  ̂ The same Is true with those states which emphasise the territory of 

the act rather than the nationality  of the offender. This can be traced In the b i

partite Treaties entered Into mostly by the United States and G reat B r ita in /^

Taking for example, the Extradition Treaties concluded by those two states with 

Iraq, they provide for surrender where a demand is made for an offence committed 

within the jurisdiction, which means the place of commission In the requesting 

state. They further state that If  a fugitive criminal Is claimed by more than two 

states simultaneously for a crime or crimes committed within their jurisdiction, 

such a criminal shall be delivered to that state whose request Is received first,

(3)unless It Is w aived. It Is clear that the principle of te rrito ria lity  cannot

control conflicting requisitions when the ac t was committed In the territory of 

more than one requesting state, or In the territory of none of the demanding 

states. In this case, another base of preference should be chosen by the re

quested state, which, In the aforementioned treaties, is priority of presentation.

On the other hand, there are certain laws and a few treaties which give preference

(4)to the state of which the person demanded Is a national, w hile others give first

(1) See Extradition Laws of Finland, 1922, A rt.lO ; Norway, 1908, A r t .7; Sweden, 
1957, A r t .13; Sw itzerland, 1892, A r t .14; see for b ipartite Treaties, Harvard Re
search, Extradition, supra, p .138; see also the Treaty between Belgium-Lebanon, 
1953, A rtTRT

(2) See Treaties of U .S . with Monaco, 1939, A r t . lO ;  L iberia , 1937, A r t .7; South 
A fric a , 1947, A r t .9; also Treaties o f G reat Britain with Finland, 1924, A r t .13; 
Israel, i9 6 0 , A r t .1 3 .

(3) See G rea t B rita ln-lraq  of 1932, A r t . 14; U .S .- Ira q , 1934, A r t .7 .

(4) See e .g .  , Panama, Codlgo Penal, 1922, A r t .  16; Extradition Law N o .44 , 1930, 
A r t .14; Yugoslavia, Code de Procedure P6nale, 1954, A r t ,467; see also the 
Treaties between Hungary-Yugoslavla, 1928, A r t .5; Ita ly-C zechoslovakia, 1922, 
Art .1 1 .
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consideration to the state which has the treaty of extradition in force with them 

but, when a number of states are in such a position, to the state in whose terri

tory the crime was com m itted /  ̂ W hatever may have been put forward to 

justify such approaches, it  seems desirable that the requested state should enjoy 

a certain amount o f discretion in deciding in whose favour extradition w ill be 

granted in accordance w ith the circumstances and facts arising in each separate 

case. This view has been considered in the Syrian Law of 1955 which provides 

in A rtic le  14 that:

When receiving requests for extradition of the same person 
from more than one state, either for the same crime or 
offence,or for different crimes or offencesrthe extradition  
committee shall determine to which of the requesting 
states it  w ill extradite the person claim ed, taking account 
of the circumstances of the case and, in particular, the 
gravity and place of commission, the dates of such re
quests and an undertaking by any o f the applicant states 
to return the surrendered person .

It can be noted that this provision does not d ifferentiate  between multiple requisi

tions for the same act and for different acts, therefore applying one single rule 

to both cases.

The same result would seem to follow from the treaties of Morocco with both France

and Belgium, which have given complete liberty to the requested state to decide

freely  upon concurrent demands, taking into consideration the aforementioned 

(2)
factors. Further, in the latter treaty, an additional factor concerning the

(1) See Ecuador, Law concerning Foreigners, Extradition and Naturalisation, 1921, 
A r t .48; M exico , Extradition Law of 1897, A r t .7 .

(2) See Treaties of Morocco with France of 1957, A r t .38; Belgium of 1959, A r t .15 .
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nationality of the person, whose extradition Is sought, should be taken Into account.

However, the Afro-Aslan Draft Convention lays particular stress on three factors:

the penalty to be Imposed upon the alleged offender, the priority of the request,

( 2)
and the gravity of the offence. '

Considering the position In the Arab League Extradition Agreement, A rtic le  13,

Is unique on this point whereby It  provides that:

If  several demands of extradition are submitted by different 
states as to the same person for the same offence, priority  
shall be given to the state, whose Interests have been mostly 
affected by the offence, next, to the state In whose terri
tory the offence was committed, and subsequently to the 
state of whom the person sought Is a national.

The same provision has been endorsed In the treaty between Abu-DhabI and Tunisia,

with an additional factor to be considered that, under the same circumstances, pre-

(3)
ference shall be given to the state whose requisition Is received first.

In this connection, attention may be drawn to the fact that the mandatory form has 

been used In these provisions which confines the requested state* s discretion within  

certain lim its.

This means that the rule o f precedence provided therein is a binding obligation to

(1) S im ilarly , see the European Convention of 1957, A r t .17; the Benelux Convention, 
1962, A r t .16; see for a d ifferent approach, the Inter-American Second Draft Con
vention of 1957, A r t .12, which bases a preference upon priority of requisitions; 
Harvard Research, A r t .8 , and Draft Convention of Interpol, A r t .12, base a prefer
ence upon te rrito ria lity .

(2) See the Afro-Aslan D raft Convention, 1961, A r t .18.

(3) See A b u -D h ab I-T u n is ia , 1975, A r t .31 .
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be follow ed. It is reasonable, however, to expect that extradition w ill be granted 

in the interests of the promotion of justice. Therefore, it would have been desir

able if  the permissive form had been used in these Agreements, as this would autho

rise the requested state to consider a ll  circumstances of the case, thereby giving 

priority to the state whose courts may establish the evidence of guilt against the 

offender. The administration of criminal justice can be more e ffe c tiv e ly  rea l

ised when the tria l of the claimed person is held in the place where justice is 

better served, whether it  is the state against whose interests the wrong was 

directed, or where the act was committed.

On the other hand, a different way of dealing with simultaneous requests for the

same offence has been adopted in the 1964 Treaty between Egypt and Iraq in which

0)
a distinction has been made between treaty and non-treaty states. In this 

respect, A rtic le  44 provides that:

If  the person claimed by several states for a single offence 
should also be requested by one of the contracting parties, 
his extradition shall be granted in preference to that 
party provided that there is no binding agreement in con
f lic t  between the requested state and the other claiming 
states concluded prior to the present treaty .

Needless to say, such provision restricts the freedom o f the requested state to decide 

on the subject-matter and also does not give any rule for multiple requests for

(1) In the view of one w riter, it  has been said that there can be three ways o f dea l
ing with simultaneous requisitions for the surrender of the same fugitive:
Formula I -  (a) G rav ity  of the offence; (b) i f  equal gravity, priority in time;

(c) If  a ll are of equal gravity , a t the discretion of the territorial 
state

Formula II -  Treaty and non-Treaty States 
Formula III -  Priority of Presentation
See Pente: "Principles of Extradition in Latin Am erica", M .L .R . ,  1929-1930, 
pp .671 -6 7 2 .
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different acts. Such an approach cannot be considered in the interest of criminal 

justice.

B. Simultaneous Requests for D ifferent Acts

This category comprises the surrender of the same person for different charges per

petrated within the juriscfoctions'of the different demanding states. This is not 

impossible, because the fugitive crim inal may be a professional swindler or 

habitual offender who may have cheated or committed other extraditable crimes 

in different countries a t d ifferent times. Recently, Egypt received one such 

person, in the case of Saleh Ahmed Saleh, who was wanted by the police in

different Arab States for embezzlement, swindling and f ra u d /  ̂ The same

(2)
can be said in the case of the terrorist "Carlos", who participated in the 

kidnap of the Arab O il Ministers in V ienna in December, 1975, and hijacked  

a French A irlin er, and committed other terroristic activ ities in different countries.

The municipal statutes of Egypt and most of the Arab States do not make any dis

tinction between this category and concurrent requests for the same offence and 

thus, exclusively leave it  to the discretion of its executive to decide which 

country is to be accorded p rio rity . The same would derive from those treaties 

which do not include any provision controlling the activ ities of the state on the

~  ' " " " - ^

(1) A l Ahram, Newspaper, 20 A p ril, l976;see  also in India, in de Brimingham, who 
was requested by eleven countries, The Statesman, 10 October, 1964.

/ • \
(2) Carlos, no one knows for whom he works. In Lebanon they say he is a member of 

the Left W ing Party, some say he belongs to the Palestinian Liberation Organisation; 
Tn Egypt, they consider he is working for President G ad afy . U .S . protested to 
Yugoslavia for letting him get away without extraditing him, The Times, London,
15 August, 1976.



subject. However, certain b ipartite treaties such as those concluded by Iraq , 

on the one hand, and Syriaand Lebanon, Egypt, G reat Britain and the United States, 

respectively; on the other, have dealt with the problem of multiple requisitions for 

different offences whereby the prlhc lp le  of first come first served has been 

adopted, without taking Into consideration the seriousness or gravity of the 

o ffe n c e /  ̂ Taking an example, A rtic le  13 of the Iraql-EgyptTan Treaty of 

1931 states that:

If  the Individual claimed by one of the high contracting 
parties In pursuance of the present treaty should also be 
claimed by one or several states, on account of other 
offences committed w ithin their respective jurisdiction, 
his extradition shall be granted to the state whose claim  
is earliest In date, unless such claim  Is w aived.

It can be noted that this provision does not make any distinction between a country 

In whose territory the principal act was committed and a country where non- 

prlncipal or simple offences were perpetrated.

(2)
This approach, similar to the Anglo-Am erican pattern, differs from that adopted 

subsequently by Iraq In ItsTreaty with Turkey of 1946, whereby preference Is based 

on account of other offences, first to the state In whose territory the most serious 

offence was committed, second, I f  the offences are of equal seriousness, to the

(1) See Treaties of Iraq with Syria, 1929, A r t . 11 (p ara .A ); Egypt , 1931, A rt. 13; 
G reat Britain, 1932, A r t .14; U .S . ,  1934, A r t .7; for other Treaties which pro
vide preference prim arily on the basis of re lative gravity of the offences, see 
BedI, supra, p . 134; sim ilarly, the Argentine, Code of Crim inal Procedure, A rt. 
668; Panama, Extradition Law, 1930, A r t .14; Sw itzerland, 1892, A r t .14.

(2) See Treaties of U .K . and U .S . ,  Ibid^ see also Moore, Extradition, supra, pp. 
134-135; Hyde, International Law -  C h ie fly  applied by the U .S . ,  1922, V o l . ] ,  
p .591; Ha Neck's International Law, 1908, V o l . l„ p .2 5 0 .



state o f which he Is a national, and third to the state whose requisition was first 

received. As to the seriousness o f the offences, It shall be determined accord

ing to the laws of the state to which application Is m a d e /  ̂ The same approach 

has been adopted In the 1953 Belglan-Lebanese Treaty, except where crimes or 

offences are of equal seriousness. In these cases, I f  the requests are received 

on the same date , the person sought shall be surrendered to the state of which he 

Is a national, but If  he Is not a national of e ither requesting state, the requested 

state shall be free to decide to which country It w ill surrender him. If requests 

are received on different dates, the person claimed shall be surrendered to the 

state whose request Is received first when he Is a national of neither of the re

questing states (A rtic le  1 0 ).

On the other hand, In other b ipartite Treaties of certain Arab States, such as

( 2)
those o f Syria w ith both Lebanon and J o rd a n / ' and that between Abu-DhabI

(3)and Tunisia as well as by Morocco, In Its Treaties with both France and Belgium, 

the requested state Is vested with a great discretion In taking Its decision of pre

ference, as there is no particular factor on which Is provided under those legal 

Instruments to be considered the guiding princ ip le . This treatment follows closely 

that to be found In the municipal Statutes of A lg e ria , Morocco and Syria ^  t 

whereby a ll circumstances are to be taken Into consideration and especially:

(1) See Iraq-Turkey, 1946, A rt. 14; to the same e ffec t, see Treaties of France with San 
M arino, 1926, A r t .5; Latv ia , 1924, A r t . lO .

(2) See Treaties of S’yrla with Lebanon, 1951, A r t .7 (para.2 ); Jordan, 1953, A r t .5 

(p ara .2 ) .

(3) See Abu-Dhabl-Tunlsla of 1975, A r t .31 .

(4) Ib id , to the same e ffe c t, see e .g .  Extradition Laws of France, 1927, A r t .6 (p ara .2); 
Sw itzerland, 1892, A r t . 14 (para .2 ) .



1 . The relative gravity of the offence.

2 . The place of commission.

3 . The respective dates of the requests.

4 .  The undertaking which may be given by one of the requesting states for

re -ex trad ltlo n .

The reason behind this attitude Is due to the fact that situations are so varied In this

category, that the establishment of rules for priority under different circumstances

Is hardly practicable.

Like bipartite treaties and national laws, the m ultipartite conventions do not pre

sent any uniformity on this subject. W hile  the European, the Benelux, and the Draft 

Afro-Aslan Conventions treat the two cases of concurrent requests for the same act 

and for different offences as posing the same basic problem, the Arab League Agree

ment differentiates between the two cases which cannot, log ically , be treated on the 

same basis. In this respect, It  stresses particularly on one factor, the priority to 

the state first submitting the req u est/  ̂ without taking account of a ll the circum

stances aforementioned. It Is true that the date of a request may be relevant and 

necessary, but the most important factors would seem to be:

First, the relative severity of the various alleged offences In which the more serious 

of these would be the one where the most severe punishment Is provided. Second,

(1) See Arab League Extradition Agreement, Ib id , A r t . 13; see to the same e ffect, 
for other m ultipartite conventions, Bedi, supra, p . 135; see e .g .  fo ra  different 
approach, the International Law Association of 1928, A rt. 14, which bases a pre
ference upon territorial jurisdiction of the offence, and after that would leave 
the decision to the discretion of the requested state, Harvard Research, Extradition, 
supra, p p .3 0 7 -3 0 9 .



the engagements for re-extradition from one requesting state to another when In 

the first state, justice has run Its course. This approach would have been more 

In accordance with logic and justice If  It was provided In the Arab Agreement so 

that the person claimed may ultim ately answer before appropriate tribunals for 

a ll of the criminal acts w ith which he is charged.



CHAPTER VI

EFFECTS OF E X TR A D IT IO N

Extradition being orig ina lly  conceived as a purely p o litica l matter to be per

formed by the executive authority of one state to another under certain condi

tions, it follows that extradition Is limited to the offences for which It has 

been granted. One extension of this rule applies to re-extradltlon  to a 

third state. We shall deal with these matters In turn.

1: Limitations Upon the Requesting State

A .  No T ria l for an Act Other than that for which a Person Is Extradited 

"The Rule of Speciality"

Among writers on International law , there Is an almost uniform concurrence In 

the opinion that a person surrendered for one offence should not be tried for 

another act committed prior to his extradition being effected , until he shall 

have been replaced w ith in  the jurisdiction of the surrendering state or had 

an opportunity to return th e re to /  ̂ A  lim itation like that, placed upon

(1) See M oore, Extradition, supra, p p .194-259 ; B illo t, TraTte de 1'ex tra -
d ltion , supra, p p .3 0 8 -3 l7 ;  Oppenhelm, International Law, supra, p .702 
Lawrence, The Principles o f International Law , supra, p .2 38 .
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the requesting state, does not apply to acts committed by such a person after his 

surrender. Also, it does not preclude that state from prosecuting such a person 

in absentia for other offences which are not included in the extradition request. 

The rationale behind this ru le, which is known in the traditional law of extra

d ition , as the doctrine of speciality , rests on the following factors:

(1) The state of refuge, in consequence of its internal independence and 

territoria l supremacy, has an absolute right to grant asylum, and thus, 

it is fu lly  entitled  to place certain conditions on the requesting state 

before it determines to comply w ith the request to surrender a fugitive  

found within its territory .

(2) That such state surrenders the alleged offender for the special purpose 

defined in the treaty, and therefore, the authorities of the demand

ing state lack jurisdiction over such person for a ll other purposes.

(3) If  extradition means fu ll freedom to the applicant state to deal with  

the claimed person on whatever grounds it thought f i t ,  the whole

procedure followed in the state of refuge in investigating the nature

0)
of the crime before extradition would be rendered fa rc ica l.

(1) Saxena, "India -  The Extradition A c t of 1962", 13 I . C . L . Q . ,  1964, 
pp, 116-138 a t p . 128; see also In re V .S .  Tarasov (M arch, 1963), 
57 A . J . I . L . ,  1963, p.8 83 .
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(4) The requesting state would be abusing a formal process to secure the 

surrender of the person It seeks by relying on the requested state who 

w ill use Its processes to effectuate the surrender.

By these factors, the doctrine of speciality Is, therefore, designed to Insure 

against such a contingency, and Is Introduced to safeguard the rights of the 

extraditing state against the abuse of surrender/  ̂ W ithout this doctrine, 

the surrendering state w ill not, In e ffe c t, determine whether the substantive 

requirements of extraditable offences and double crim inality  have been fu l

f i l le d . The existence of such a rule Is not universally recognised In custom-

(2)
ary International law , and thus, It Is not surprising to find that state prac

tice Is w idely  d ivergent. The extradition laws of some countries, such as

the United Kingdom, do not permit the tria l of the person extradited "on facts

(3)
other than those on which the surrender Is based". This legislation

(1) In Kuhn v . Staatsanwaltschaft des Kantons Zurich , Switzerland, Federal 
Tribunal, 12 M ay, 1961, 34 1 .L .R . , 1961, p7T57.

(2) The Netherlands Special Court of Cassation, Re Flesche, A . D . ,  1949, 
Case N o .87; see also As Ian -A frican  Legal Consultative Committee, 
Fourth Session, Tokyo, 1961, p . 32; on the contrary, see In Re DTlasser, 
decided on 30 July, 1952, 19 In t'l L .R . ,  1952, Case N o .83, whereby 
It  was stated that this doctrine Is strictly observed even In the absence of 
any treaty .

(3) Sec. 19 of the Extradition A ct of 1870; see also In King v . Corrigan,
1 K .B .,  1931, p.32 7 .
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is probably more favourable to the surrendered person than that of any other 

country, as it  adopts the restrictive sense of the doctrine. The same 

approach has been adopted in A rtic le  17 of the Jordanian Extradition Law 

of 1927, which provides that:

where in .pursuance of any arrangement w ith a foreign 
state, any person accused or convicted of any crim e, 
such person shall not, until he has been resorted to, 
or had an opportunity of returning to such foreign 
state, be triab le  or tried for any offence committed 
prior to the surrender in any part of His Majesty's 
territory other than such o f the said crimes as may 
be proved by the facts on which the surrender is 
grounded.

This means that what is required is not the specific charge but the substance 

of the matter for which extradition was requested and granted.

On the other hand, German Law permits the consideration a t the tria l of "new 

facts", which have subsequently been revealed , provided that they leave unaffected  

the general factual situation underlying the offence when viewed as a w h o le /   ̂

Belgian Law goes further, in permitting not only the consideration of new facts, 

but also the tria l o f the person concerned for a ll  offences committed prior to 

extrad ition , provided only that such offences are extraditab le under the Treaty  

in question. This approach has been incorporated in the b ipartite  Treaty 

concluded between Belgium and M orocco, in which it is provided that the

(1) Germ any, Extradition Law of 1929, A r t .6 .
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surrendering state shall not refuse its consent, i f  the offence other than that

for which extradition was granted, is extrad itab le  under the Treaty .  ̂ ^

Between the extremes, as exem plified , respectively, by English and Belgian

Laws the broad sense of the doctrine of specia lity  has been adopted In

the municipal laws p f some Arab States w ith  no defin ition of its first

aspect w ith  regard to the meaning of the phrase "any other offence",

which has sometimes raised controversy. The provision enunciated

therein conditions extradition o f the person claimed on a guarantee or pledge

(by treaty or municipal law of the requesting state) that the surrendered person

w ill not be prosecuted or punished for any other act or offence other than that for

which he was extrad ited . References are to A lg e ria , Lebanon, Morocco, and 

(2)
S yria . On the other hand, the munlcl pal laws of other Arab States such as

Iraq, L ibya, Saudi Arabia and Kuwait contain no provisions relating to this matter.

(;
Nevertheless, the doctrine of speciality  Is incorporated In their b ipartite  treaties.

(1) See Belgium -M orocco, 1959, A r t .1 2 (1 ,a ); for other Treaties, see Bedi, 
E xtrad ition , supra, p . l 5 l  . For a d ifferent formula, see the Treaty b e - 
tween Belglum-Lebanon, 1953, A r t .4 , p a ra .(3 ) , which requires in such 
cases that, the offence is covered by the Convention and the Government 
to which he has been surrendered has previously obtained the consent of 
the Government which granted extrad ition .

(2) A lg e ria , A r t .700; Lebanon, A r t .36; M orocco, A r t .7; Syria, A r t .36 , 
o p .c lt .

(3) See e . g . ,  the b ipartite  Treaties of Iraq w ith  H Ig az , 1931, A r t .7; Egypt, 
1931, A r t .3 ; G re a t B rita in , 1932, A r t .8; U .S . ,  1934, A r t .4; Turkey, 
1946, A r t .13; Yem en, 1946, A r t .7 ; see also for other Treaties, K uw ait- 
Saudi A rab ia , 1942, A r t .7; A bu -D h ab i-T u n is ia , 1975, A r t .3 5 .
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In this respect, the Egyptian Crim inal C ircular N o .8 o f 19 0 l , is silent on this 

point and, thus, the accused's tr ia l, after extradition being effected, is governed 

by customary rules of international law . But, i f  we consider that no such rule 

existed apart from the operation of normal extradition treaties, or any indication 

in the Universal Declaration of Human Rights of 10 December, 1948, of a general 

legal opinion which places the rule o f speciality among the fundamental rights of 

man, there seems to be no reason why the offender should not be called upon to 

answer the to ta lity  of other offences he has committed. So far as we are aware, 

the main ground for objecting that an extradited person should not be tried or 

punished for an offence other than that of which extradition has been granted, 

is the apprehension that the foreign government having obtained the surrender of 

a crim inal on an ordinary charge, might put him on tr ia l for a po litica l offence. 

The case is, no doubt, possible, but such conduct taken by the receiving state 

would be disingenious and dishonest and would give rise to well-founded and 

serious complaints on the part of the government of the other country. There

fore, in a ll cases in which the surrender is requested from Egypt other than under 

treaty , say on the basis of comity, there seems to be no reason,'m principle, to 

apply the doctrine of specia lity . However, i f  there is any doubt that the re

questing state would abuse the process of extradition for prosecuting the offender 

for a p o litica l crim e, discretion should be given to the Egyptian authorities in 

favour of the accused, e ither to refuse to d e liver him up at a l l ,  or to require, 

before surrendering him, a specific engagement from the foreign government 

that he should not be tried for any other offence, unless of an extraditable  

character. To act otherwise, is not in the interest of the administration of 

crim inal justice and the purpose of ex trad ition .
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The same can be said in case of voluntary return whereby the requested person, 

when brought before the G eneral Parquet In Egypt, expresses his desire to return 

voluntarily to the country requesting his extrad ition . In this respect, on 23 June,

1971, two Lebanese Special Branch officers arrived in Egypt requesting the arrest 

and detention of the fugitive crim inal, Amine Mansour Fakhry, a Lebanese national, 

who had arrived in the country earlier that month. Fakhry was accused of falsify

ing Lebanese A irlines tickets and of smuggling foreign currency. A t that tim e, the 

Egyptian authorities had not received either a request for the provisional arrest or 

for his surrender, nor had the Special Branch officers produced legal documents to 

this e ffe c t. On questioning, the accused protested his innocence, but was, never

theless, placed in detention until formal legal documents were received. On 28 June, 

the o ffic ia l request for his extradition was received relating to the crime of fa ls ifi

cation, but no formal procedures were taken as the offender had intimated his w illin g 

ness to return voluntarily to L eb an o n /  ̂ As a result, Egypt did not insist on 

carrying out the rule of speciality  arid, therefore, tria l of other offences other than 

that for which the offender was extradited was left to the Lebanese Government to 

decide.

Regarding the position whereby the fu g itive , when arrested in a foreign country, 

expresses his willingness or desire to return to Egypt without further legal formalities, 

from which he is alleged to have fled , a question in such a case may arise . Should 

he be tried , after his return, for an offence other than that for which he was sent 

back? In our v iew , the accused is in the same position as i f  he had voluntarily  

made himself a prisoner, and thus rendered himself liable to tria l for any offence

(1) M inistry of Interior, G eneral Security Department, Interpol, O ff ic ia l Documents.
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charged against him. This view rests upon the fact that, as legislation, the plea 

should not be entertained. The position is d ifferent in the jurisprudence of France 

whereby it has been held that the consent of the accused is not considered and, 

thereby, does not waive the rule of speciality in a ll cases unless he has been given 

the opportunity to leave the territory of the requesting state, and did not take advan

tage of I t . ^

A  further question arises, when extradition has been e ffec ted . Can the limitation

im plicit in the rule of speciality be w aived, and if  so, by whom, or is it absolute?

The Egyptian view on this matter has been represented a t the Cairo Session of 1958

in the answers to questions submitted by the A sian-A frican Legal Consultative Com-

(2)
mittee on Extrad ition . It was said that the person in question may be tried

for other crimes committed prior to his extradition in the following cases:

1 . If  the person himself accepts that in an o ffic ia l statement written by a judicial 

authority and signed by him and his law yer. In such a case, the statement 

should be sent to the country which surrendered the person.

2 .  If  the country which surrendered him agrees.

3 .  If  he has been given the opportunity of leaving the country to which he had 

been surrendered and did not take advantage of this opportunity within thirty  

days. If that country wanted to try him for another crime before the end of

(1 ) M . E lfade l, Extradition, supra, p . 175; the same view has been adopted in the 
Resolutions of S e c .IV  of the Xth International Congress of Penal Law, 1969, IX (2 ), 
which provided that "L 'extradition volontaire entraine les effets de I'extradition  
coercitive au point de vue du principle de specIalTte".

(2) Hafez Ghanem , Report on Extradition In the U .A .R . to the A sian-A frican Legal 
Consultative Committee, supra, p .86 .
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this period , then it must permit him to return to the country that surrendered 

him and take new measures for extraditing him a g a in .

The same approach Is adopted in the Syrian Extradition law of 1955, as w ell as In 

the b ila tera l Treaties concluded by S yria , on the one hand, and Lebanon and 

Jordan, respectively, on the o th e r .^  In the latter Treaty, an additional pro

vision is enacted which provides In A rtic le  14 that: " If  an extradited person es

capes and re-enters the territory of the state which extradited him, he shall be 

apprehended and re-extradited  on a d irec t application by the state to which he was 

orig inally  extradited, without further procedure".

Moreover, In the law and practice of certain Arab states, It  can be noted that the 

lim itation need not be observed If  the requested state consents to the prosecution 

being extended to offences other than those In respect of which extradition has 

been granted. The example of this approach can be seen In the Moroccan Extra

dition Law whereby the proviso has been put In the form that the consent of the 

surrendering state is required which may be given, even In the case where the act 

which causes the request Is not one of the  extraditable offences set forth by 

A rtic le  4 of the Law .  ̂  ̂ |t Is also provided In A rtic le  22 that:

In the case where the requesting government seeks authorisa
tion for prosecution of the person already surrendered for an 
offence previous to the extra dition, the decision of the "Cour Su
preme" before which the person accused had appeared may

(1) See Syria, Extradition Law N o .53 i t  1955, A rt .2 2 ;see a Iso the Treaties 
of Syria with Lebanon, 1951, A r t , 13; Jordan, 1953, A r t .13.

(2) Morocco, Extradition Law, 1958, A rt. 2 1 , p a ra .(3); see for Treaties whereby the 
consent of the surrendering state is provided for to w aive the rule of speciality , Iraq - 
U .S . ,  1934, A r t .4; those of M orocco w ith France, 1957 , A r t .4 2 ;  Belgium, 1959, 
A rt. 12; see also Penal Codes of Le banon and Syria, Ib id , A r t .3 6 .
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be formulated upon mere presentation of the documents commu
nicated In support of the new request.

In respect of the alleged offender, he cannot waive the rule of speciality under

the Algerian and Moroccan laws, except when he has had the possibility of

leaving the territory of the requesting state within th irty  days for his final llbera-

0 )
tlon and has not done so. In this case, the surrendered person is considered

to be subjected, without reservation to the application of the law of the request

ing state In respect of any act previous to the extradition and different from the 

offence which motivated that measure.

This latter approach Is adopted In a great number of bipartite treaties concluded

(2)
between Arab States among themselves and between them and foreign countries.

On the other hand, the Extradition Treaty between Iraq and Turkey put the proviso 

in the form that the consent of the surrendering state Is no longer required if the

extradited person agrees to be tried for an offence other than that on which his

(3)
surrender was based. A  notice thereof shall merely be sent to that state.

However, there are a few b ila tera l treaties which either do not make any provision 

for the tria l and punishment, with the consent of the surrendering state, of the 

surrendered person for an offence other than that for which he was surrendered, or

(1) A lg eria , 1966, A r t .717; Morocco, 195.$, A r t .26; S y r ia ,ib id .

(2) References are to Treaties between Ira q -U .S .,  1934, A r t .4; Morocco-Franee,
1957, A r t .42; Belgium-Lebanon, 1953, Art .4  (para .2 ); a few Treaties do not 
specify any time lim it, e .g .  Iraq-Turkey, 1946, A r t .13; for other Treaties which 
provide for "reasonable opportunity and fa c ilit ie s " , see e .g .  those of Iraq w ith Syria, 
1929, A r t .3 , p a ra .(2); H Ig az, 1931, A r t .7; Egypt, 1931, A r t .3 , para .2; G reat 
Britain, 1932, A r t .8; Yem en, 1946, A r t . 7 .

(3) See the Turklsh-lraql T reaty  of 1946, A r t .13, p a ra .(2); sim ilarly, Belgium-Lebanon, 
1953, A r t .4 ,  para .1 .
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make a provision to the effect that he can be so prosecuted or punished, if  the act 

not mentioned has a connection with the acts specified, or is founded on the same 

evidence as that of the request/ ^

The Doctrine of Speciality in the Arab League Extradition Agreement

A rtic le  14 of the Agreement provides*: -

No person shall be tried by the state which has applied for 
extradition, except for the offence for which extradition 
was sought and for offences which are connected therewith 
and for offences which he may have committed after his 
surrender. However, if  opportunity prevails for him 
to quit the country and he fails to ava il himself thereof 
within thirty days, his tria l for another offence is a llow ed.

The same provision is included in the 1964 Iraqi-Egyptian Treaty, as w ell as that 

between Abu-Dhabi and Tunisia of 1 9 7 5 .^

W ith respect to the first aspect of the ru le, the requesting state can prosecute the 

surrendered person for a ll offences in the offence charged and for which he was 

surrendered. In addition thereto, the offender can be prosecuted or punished 

for any offence established by the facts supporting the original request, provided 

that it is a kindred offence which is based on the same facts.

This approach, which may be considered a step to secure the ends of justice, does 

not, however, mark a considerable advance on the majority of the existing bipart

ite  treaties concluded by the Arab States in this m atter. The reasons supporting 

our view can be summed up as follows:

(1) References are to Treaties concluded by Iraq w ith H igaz, 1931, A r t .7; G reat
Britain, 1932, A r t .8; Yemen, 1946 , A r t .7 ; Kuwait-Saudi A rab ia , 1942, A r t .7; 
Syria-Turkey, 1926, A r t . l ,  para .(5 ) .

(2) See Treaties between Egypt-lraq , 1964, A r t .45; Abu-Dhabi-Tunisia, 1975, A r t .3 5 .
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First, no provision has been adopted In this Agreement for compulsory extension of 

the right to prosecute if a t the trial of an extradited person, new facts subsequently 

come to light. Whether these new facts altered the description of the extraditable 

o f fe n c e ,^  or created some other offence, it seems preferable that the surrendered 

person should be proceeded against or sentenced for any offence, even if it is not 

connected with the subject-matter of the request, provided that It Is an ordinary 

crime and n o n -p o litica l. In such cases, the minimum punishment required for 

extraditable offences should not be considered. Moreover, why should a person, 

who has been extradited for larceny (and perhaps acquitted afterwards) not be pro

secuted even for petty offences committed before his extradition. We see no 

reason why, under such circumstances, the offender should escape with Impunity.

Second, this agreement does not expressly provide that before putting the person

surrendered upon tria l for another offence other than that for which he was extra-

(2)dited , the consent of the surrendering government should be required. '

It has been held that the insertion of such a provision seems objectionable, not 

only as occasioning expense and trouble to the prosecution, but as entailing on

(1) See for a similar approach, the Treaty between Belgium and Morocco, 1959,
A r t .12, p a ra .(3); Abu-DhabT-TunlsIa, 1975, A r t .36; The European Convention on 
Extradition, 1957, A r t .14, p a ra .(3); The Benelux Convention, 1962, A r t .13, para.
(3 ), whereby It Is provided that "when the description of the offence charged Is a l 
tered in the course of proceedings, the extradited person shall only be proceeded 
against or sentenced Insofar as the offence under Its new description Is shown by Its 
constituent elements to be an offence which would allow  extradition.

(2) See on the contrary, the European Convention on Extradition, 1957, A rt. 14 (1 .a ), 
the Benelux Convention, 1962, A r t . 13 (1 . a . ) ,  whereby the rule of speciality can 
be waived by the consent of the surrendering state. In the latter Convention, con
sent may be given even If  the offence does not carry the obligation to extradite In 
view of the rate of the punishment or the security measure provided under the terms 
of this Treaty.
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the accused a detention In prison while the two Governments are negotiating.

If  the prisoner should ultim ately be acquitted, this might be a serious hardship.

This view Is not acceptable, as It means that the surrendering state would insist 

on further extradition proceedings with a ll  the time and expense Involved for any 

other offence than that for which the offender was extradited.

It seems preferable to restrict the right to give consent under Artic le  14 In some 

ways (notably for po litica l offences). It may be reasonably assumed that the 

surrendering state, guided by a spirit of International cooperation in the repres

sion of crime, w ill not object to prosecution In the requesting state I f  the offence 

Is an ordinary one.

Regarding the other problems which arise by the application of the doctrine of 

speciality, two questions are Involved:

1 . Whether this rule may be waived by the fugitive offender?

2 . Whether this Immunity may be raised by him as a participant In the extra

dition process?

The answers to these questions can be summed up by the following:

First, the surrendered person, under the Arab Agreement has no right to waive the 

rule of speciality if  he freely and voluntarily consents In the requesting state, or If 

he himself requested to be brought to tria l for the offence at variance with the offence 

charged in the extradition re q u e s t.^  The reasons raised In this respect are as 

follows:

(1) The same approach has been adopted in the European Convention on Extradition, 
Ib id .
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1 . It was held that the surrendering state could not claim the doctrine which 

Is designed to Its benefit.

2 . Extradition Is considered a contract between governments and not an agreement 

with the Ind ividual. Thus, the Agreement seeks to regulate the reciprocal 

rights and duties of the member states In their relations with each other.

3 . When a person Is being detained by a state with a view to his extradition,

It  Is d ifficu lt to be sure whether he had rea lly  acted freely and voluntarily  

In consenting to be tried for a d ifferent crime from that In the requisition.

The practical work of such an approach Is open to question. To say that the 

surrendered person cannot waive the rule of speciality , In order to be tried on a ll  

charges which are pending against him, seems to be unnecessarily restrictive of 

his freedom when, within the jurisdiction of the surrendering government, prior 

to his extradition, It was w ithin his power to return to the demanding state and 

stand tria l for a ll  his offences. To say that he cannot exercise the same right 

of election after his surrender, Is to deny him the freedom of action which he 

possessed before his extradition . The rule against tria l for other than the extra

ditab le offence being Intended for the protection of the liberty of the accused, 

should not be used for Its abridgement. Nor Is this view Inconsistent with the 

doctrine that the courts of the demanding state possess jurisdiction to try the fug i

tive only for the offence for which he was surrendered. The jurisdiction of the 

court over the subject-m atter Is conceded, If  the offender voluntarily comes w ith 

in the jurisdiction and submits himself by his own action to the process of the court. 

In order that a ll questions may be avoided, It should be ascertained whether or not 

the consent of the accused Is genuine or given under pressure. This is the real
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crux of the matter.

Second, the only exception In this Agreement to the lim itation imposed by the 

doctrine of speciality on the powers of the requesting state is when the person 

in question was given the opportunity of leaving the country to which he had 

been surrendered and did not take advantage of this opportunity, w ithin thirty  

days. The basis of the right to try , a fter such an opportunity, has been nothing 

more than the waiver by the accused of his immunity. By refusing or neglecting 

to return, it is inferred that he has waived his immunity and consented to be tried . 

The phraseology of the last paragraph of A rtic le  14 is not c lear. Does it include

a person who has been convicted and served his sentence, as w ell as one who had

(2)
not been tried , or who has been tried and acquitted?v ' Regarding offences 

committed after extradition has been effected, there is no restriction for prose

cuting the surrendered person for such acts.

Third, the wording of A rtic le  14 does not take the opportunity of conferring rights 

upon individuals so as to enable them to resist prosecution for offences not forming

(1) To this e ffec t, see The Benelux Convention, 1962, A r t .13 (1 .b ), whereby the rule 
of speciality shall be waived if  the extradited person, either prior to extradition  
before a jud icial authority of the requested party, or after extradition before a 
judicial authority o f the requesting party, has given express consent to be prose
cuted and punished for any crim e, whatever it may be. See also Resolutions of 
S e c .IV  o f the Xth International Congress of Penal Law, 1969, IX (1), 41 R . I .D .P . ,  
1970, p . 14 .

(2) See the Draft Convention on Extradition' of Interpol, 1948, A r t .14,
p ara .(3 ), whereby the rule o f speciality is not applicable in cases where the person 
extradited stays voluntarily in the country to which he has been sent more than 14 
days after the end of the proceedings, or after the completion of the punishment or 
the security measure, or when he has returned on his own accord.
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not be raised In the courts of the requesting state, unless the municipal laws of that 

state permit such a defence against charges at variance with the one stated In the 

extradition request.

From what has been said, It can be noted that the Arab Agreement failed to solve 

the conflict between the divergent views adopted by the laws and practice of the 

Intended signatory states of this Convention In this m atter. The same can be said 

of the Afro-Asian Draft Convention of 1961 . The Draft adopted at the Colombo 

Session of 1 960  provided that the requesting state shall not try the person extradited 

for any other offence without the consent of the requested state. Such a provision 

was revised In the light of the comments by the Governments of the participating

countries to the effect that such a person may be prosecuted with the consent of

(2)
the requested state for offences d irectly  connected with I t .  ' This consent 

would be required generally for those cases w hich, by reason of the principal charge, 

included an offence of a lower degree. Such would be the case of an indictment 

for murder, In which the Courts may disregard the higher charge and find a verdict 

of manslaughter; or for burglary and stealing, In which, in the fa ilure of proof of 

breaking and entering, the courts may convict for larceny or for assault and 

battery, or assault with Intent to do other illeg a l acts, in which the defendant

(1) This position is also embodied In much m ultilateral Treaties as the European Con
vention on Extradition; see Bassiouni, "International Extradition In the American 
Practice and World Public O rder, 3 6 T e n n . L. R ev., 1968, p .1 5 .

(2) Afro-Asian Draft Convention on Extradition, 1961, A r t .9 , the Delegation of Indo 
nesla did not accept the provisions of this A rtic le , and suggested retention of the 
text o f the Draft A rtic le  as adopted at the Colombo Session of i9 6 0 .
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may be convicted for assault a lone. In these and similar cases, such as when the 

description of the extraditable offence Is a lte red , for example, the surrender be 

for an attempt to commit murder, and after surrender the victim dies, It may be 

argued that the provision adopted In A rtic le  9 , If  rigorously applied , by requiring 

the consent of the surrendering Government, would work a failure of justice. 

Alternative provision Is also Inserted In this D raft, whereby a person who has been 

extradited may be tried for an offence other than that on which his extradition .Is 

grounded, where the person after being given an opportunity of leaving the terri

tory of the state to which he had been surrendered, falls to do so within a period 

of sixty days, after being given the opportunity, provided that notice In writing  

of the fact of such opportunity being afforded Is given to the State of which such 

person Is a national, at ot about the time when such opportunity Is afforded to 

such p e rs o n .^  respect of whether a fugitive criminal may arise the prin

ciple of speciality or it may be waived by him, the D raft Is silent on these two

. (2) points.

As for the last point, It should be noted that the speciality principle also forbids 

the Infliction of any kind of deprivation of liberty on the extradited person, no

(3)matter for what reason. This extension of the principle has not been laid

down In an express provision In the two Conventions, previously discussed. N ever

theless, If  the accused Is within the jurisdiction of the requesting state for the sole

(1) Ibid, A r t . lO .

(2) See for the same approach, the Inter-American Second Draft Convention, 1 957, 
A r t .14.

(3) See the European Convention on Extradition, 1957, A r t .14 , a 1.1 ; The Benelux 
Convention, 1962, A r t .13, a . 1 .1 . ;  see also Belgium -Morocco, 1959, A r t .12, 
a l . l .
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purpose of being tried for the offence for which he was surrendered, It follows 

Im plic itly  that he Is not amenable to process In c iv il actions or any private pur

pose which might a ffect his liberty.

B. Re-extradition to a Third State

In accordance with the doctrine of speciality , there Is another limitation which 

the requested state may Impose upon the requesting state's freedom of ac tio n .

The latter state, having obtained the extradition of the person sought, should not, 

at least without the consent of the surrendering state, re-extrad lte  that person to 

a third state for offences for which It Is not permitted to start criminal proceedings 

affecting his personal freedom. This extension of the rule of speciality manifests 

the continued Interest of the original surrendering state In the compliance with  

the purposes and grounds for which Its process had been set in motion and for 

which It granted extradition .

Such a restriction does not find any express provision In the law and practice of 

Egypt, thereby allow ing Its competent authorities, In the absence of any treaty 

obligations, to re-extrad lte  the person surrendered to another state for extradit

able offences. A t a ll  events, the rule against re-extradltlon Is subject to the 

same conditions and exceptions of the rule of specia lity , previously discussed. 

Therefore, I f  the alleged offender has consented freely and voluntarily to be 

delivered up to the third state, or has been at liberty to leave the country after  

tria l and acquittal for the offence which gave rise to the extradition, or after 

having fu lly  served the sentence Imposed upon him, or having obtained a pardon, 

and he falls to avail himself thereof w ithin th irty  days, his re-extradltlon to a 

third state Is allow ed.
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Although a fa irly  large number of treaties, draft conventions and several national 

statutes do not contain provision prohibiting re-extradltlon without the consent of

the surrendering state,  ̂  ̂ the tendency Is, however, growing towards the Inclusion

(2)
of such a stipulation In laws and treaties' provisions.

Confining ourselves to the position In the Arab States, It  may be pointed out that, 

under the Penal Codes of both Lebanon and Syria, re-extradltlon and the rule of 

speciality are dealt with together, and are made subject to the same conditions
(3)

and exceptions. Therefore, the tria l of the surrendered person "In Contra-

dlctoirem ent", as w ell as his re-extradltlon In respect of offences committed prior 

to his extradition, Is prohibited without the consent of the surrendering state.

The consent may be given by those governments, even In the case where the act 

which causes the request Is not one of the extraditable offences set forth by 

A rtic le  33 , paragraph 2 , of these two Laws. The same can be said by Implication 

under the existing treaty law of these states. To the same effec t, the Iraql-Turklsh 

Treaty of 1946 adopted this approach w ith an additional provision providing for two 

other exceptions to the lim itation Imposed on the requesting state against re

(1) See Treaties of United States as w e ll as of G reat Britain, Harvard Research, Extra
d ition , supra, p .216; see to the same e ffec t, the Montevideo Convention of I 933; 
Draft of the International Law Association of 1928; the Inter-American Second 
Draft Convention of 1957; also the following States of G reat Britain, India and 
Ita ly , Ib id .

(2) See Treaties cited In BedI, ExitradltTon, supra, p . 153, N 2 8 6 ; see to the same effect, 
The European Convention on Extradition, 1957, A r t . 15; The Benelux Convention, 
1962, A r t .14; also the following Statutes, Israel, 1954, A r t .17; M exico, 1897, 
A rt .4 ; Peru, 1888, A r t .6; Sweden, 1957, A rt. 12(2).

(3) Lebanon, Penal Code, 1943, A r t .36; Syria, Penal Code, 1949, A r t .36; sim ilarly, 
the Treaty between Belglum-Lebanon, 1953, A r t .4 , p a ra .(4 ).
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extradition. First, If  the surrendered person has had the possibility of re

turning to the aountry which surrendered him, and has not taken advantage of this 

possibility. This provision does not specify any time lim it. Second, if  the per

son In question agrees to be tried or re -ex trad ited . In this case, the consent of 

the state which surrendered him is no longer required and notice thereof shall only 

be sent to that state.

However, although the national Statutes of both A lgeria and Morocco have dealt 

with the rule against re-extradition to a third state, apart from the doctrine of 

speciality, what has been said of the exception to this doctrine (consent of the

surrendering state, the period of th irty days lim it for the surrendered person to

(2)
quit the country) Is equally applicable to the rule against re -ex trad ltlo n . '

This approach has been incorporated In the b ipartite Treaties concluded by

(3)
Morocco on the one hand, and France and Belgium respectively, on the other.

Considering the position In the Arab League Extradition Agreement, as well as 

the Afro,_Asian Draft Convention, it can be noted that the Inclusion of a provi

sion prohibiting re-extradition  without consent of the surrendering state is not

(4)
contained therein . However, I f  any contracting party to these Conventions

(1) See Iraq-Turkey, 1946, A r t .1 3 .

(2) See for A lg eria , 1966, A r t .7 l8 ;  Morocco, 1958, A r t .27 .

(3) See Treaties of Morocco w ith France, 1957, A r t .43; Belgium, 1959, A r t .1 3 .

(4) See for a different approach, the Benelux Convention, which, In this respect, re
flects the closer relationship between the parties. To this e ffec t, A r t .14 provides 
that: "except in the cases specified In A r t .13, para.1(b) and (c) , the requesting 
party w ill need the consent of the requested party to surrender to a state which Is 
not a party to this treaty a person surrendered to it ,  who Is wanted by such third 
state In respect of offences committed before his surrender. This consent Is not re
quired when another high contracting party is concerned".
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acted independently of the treaty obligations as an act of International comity by 

giving its consent to the offender's re -extrad ition , such a person cannot complain.

The reason for this Is due to the fact that every country has the right to give or 

withhold the asylum accorded to any offender, as It sees f i t .  Moreover, It can 

be stated by Implication that the rule against re-extradition does not apply If  

there Is opportunity for the extradited person to leave the country to which he 

has been surrendered, and he falls to ava il himself of that within the prescribed period 

or has returned voluntarily to that territory after leaving i t .  The length of this 

period varies from thirty days In the Arab Agreement to sixty days In the A fro -  

Asian Draft Convention. This approach Is an extension of the rule of speciality  

provided for In these Agreements.

2 . Surrender of the Person to be Extradited

The competent authorities of the requested state w ill promptly communicate to the 

requesting state Its final decision upon the requisition. When extradition Is re

fused, the m ajority o f treaties of the Arab States do not have any specific provi

sions on this point, but in certain Treaties, such as those concluded by Morocco 

on the one hand, and France and Belgium, respectively, on the other, an express 

provision Is provided therein for requiring the reasons when a requsltlon for extra

dition Is to ta lly  or partia lly  r e je c te d .^  The same approach has been adopted 

In the bipartite Treaty between Abu-DhabI and T u n is ia .^  On the other hand,

(1) See Treaties of Morocco with France, 1957, A r t .40 , p a ra .( l) ;  Belgium, 1959, 
A r t .16; see to the same e ffec t, The European Convention, 19 5 7 ,A rt. 1 8(2); The 
Benelux Convention, 1962, A r t .17(2 ).

(2) See A bu-Dhabl-Tunlsla, 1975, A r t .3 3 .
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when a decision to extradite has been reached, then the requested state, through

Its Foreign O ffic e , w ill make arrangements w ith the diplomatic representatives

0 )
of the requesting state for transfer of custody of the person detained . Further,

In a few Instances, such as those In the municipal Statutes of A lgeria , Morocco

and Syria, notice Is expressly provided, or Is referred to In the necessity for making

(2)
such arrangements. Considering the time and place of surrender, a specific

provision for that Is Incorporated In the 1957 French-Moroccan Treaty to the effect 

that i f  no place of surrender has been agreed upon, the person to be extradited 

shall be delivered up at the place designated by the diplomatic mission of the re -

(3)questing state. On the other hand, In the 1946 IraqT-Turklsh Treaty, It  Is

either a t the frontier or port which Is most convenient for transportation or em bark-

(4)atlon . Regarding the other treaties concluded by Arab States, as w ell as their 

municipal statutes, they are often silent on this point.

A  considerable number of b ipartite treaties concluded by those States deal with the 

subject-matter In the form of a lim itation upon the requesting state to act within a 

specific time lim it by removing the person claimed from the territory of the requested 

state. If It falls to do so, the person apprehended may be released and the requested 

state may refuse to arrest him again for the same act or acts. The length of this 

period, from the date of communication to the final determination, ranges In those

(1) Ibid, see also the Treaties of Syria with Iraq , 1929, A rt.11(B ); Jordan, 1953, 
AFT. 11.

(2) See Extradition Laws of A lg eria , 1966, A r t .711; Morocco, 1958, A r t S y r i a ,  
1955, A r t .19.

(3) A r t .40 , p a ra .(3 ).

(4) A rt. 12, p a ra .( l) .
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Treaties from thirty days to three m onths/  ̂ However, if special circumstances 

caused the delay in the surrender of the alleged offender within the prescribed 

period at the appropriate place, the two parties shall agree a new date for extra

d it io n .^ )

Taking into account the position in Egypt, it can be said that a person, against 

whom an order is issued for extradition, shall be, by virtue of that order, delivered  

to the agents of the requesting state competent to receive him . Every assistance 

as may be necessary to enable them to remove such person w ill be g iven. Regard

ing Egypt being at liberty to direct the release of the claimed offender in custody, 

when the requesting state did not convey him away after being notified of the 

order of extradition, the Egyptian attitude in respect of the time set ranges from 

one month to two months. This conclusion can be derived from its bipartite 

Treaty with Iraq of 1931, as w ell as from the Afro-Asian Draft Convention, where 

it was a party, as these are the only legal instruments which deal w ith the subject- 

m atter. Under this latter D raft, it is provided in A rtic le  27 that: "th e  state which 

granted extradition may release the person in question if  the requesting state does 

not take him away w ithin a period of one month from the date of its notification of 

the order of extradition to the requesting state" .

The position is different in the Arab League Agreement, which does not include any

(1) Thirty Days: Belgium -Morocco, A rt. 16(4); Syria-Jordan, A r t . l  1; A bu -D hab i- 
Tunisia, A r t .34: One Month: Iraq-Turkey, A r t . l 2(2); Morocco-France, A r t .40  
p ara .(4); see also Extradition Laws of A lg eria , A r t .7 l 1; Morocco, A r t . l  8; Syria, 
A r t .19; Two Months: References are to Treaties of Iraq with Syria and Lebanon, 
A r t .12; Egypt, A r t . l 5; G reat Britain , A r t .11; see also Jordan, Extradition Law, 
A rt.1 3 ; TKree Months: Ir a q -U .S .,  A r t .11, o p .c it .

(2) To this e ffec t, see Treaties of Morocco with France, 1957, A r t .4 0 , p ara .5; Belgium, 
1959, A r t . l 6 , p a ra .(5 ).
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provision w ith regard to the actual arrangements for extradition or even for such 

lim itation upon the requesting s ta te /   ̂ as Is embodied In the treaties previously 

mentioned. Thus, It has been left to the discretion of the requested state to 

decide on the matter . If  such discretion has been exercised and the person
i *

claimed set a t lib e rty , It  would seem that the requested state may refuse to take 

him Into custody again for fhe same a c t .  It would have been preferable under 

this Agreement, I f  It was expressly provided that the requesting state should act 

within a reasonable tim e. It should certa in ly  be the duty of the requested 

state to effect the extradition without unreasonable delay.(^)

Moreover, the Agreement Is silent If ,  by reason of some major Impediment, the 

person claimed cannot be sent or received In tim e , especially In the case where 

the transfer would endanger his life  or seriously Impair his health . In such cases,

It can be suggested that extradition should be adjourned, until a fixed date, or

(3)otherwise until such time as the impediment no longer e x is ts / '

3 . D elivery  of Property

Since crim inal prosecution cannot always be carried through solely on the basis 

of the testimony by witnesses, but often requires evidence In the form of property,

It  Is In the Interest of the administration of Justice of any state that items of evidence,

(1) See to the contrary, e .g .  The European Convention, A r t . l  8; the Inter-American  
Second Draft Convention, A r ts .16 and 17; The Benelux Convention, A r t . l 7 ;o p .c It ,see 
for other Treaties, BedI, Extradition, supra, p p .156-157 .

(2) S e e th e . D raft Convention on Ex'tradltlon of Interpol, 1948, A r t .34 , 
whereby this delay may not exceed one month and three months, according to the 
distinction of distance between the parties in question.

(3) See to this e ffec t, the Draft Convention of Interpol, supra, A r t .3 5 .
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which are ava ilab le  abroad, should be placed at the judicial authority conducting 

the prosecution, a t least for the duration o f the proceedings.^) Therefore, 

where a fugitive offender Is extradited, a question may often arise as to the for

warding of articles found In his possession. Such property, I f  acquired by the 

commission o f the extraditable act of which he Is charged, and especially If  

m aterial as evidence to prove such acts, naturally follows the criminal when 

delivered up. But, even in respect of property of that character, claims may 

arise which ca ll for determination by c iv il actions.

Considering this general ru le, provisions are found In the statutes and treaties of 

certain Arab States, enumerating the various Items of property which may be 

handed over to the requesting state. According to A rtic le  16 of the Syrian Extra

dition Law, the following articles are mentioned:

1 . A rticles which the person claimed has obtained possession o f, through the 

commission o f the offence In respect o f which his extradition is applied  

for, or which have been seized on him, the Instruments which were used 

for committing the offence, and any other articles like ly  to be of assist

ance In the Investigation thereof.

2 . A ll  articles hidden or deposited by the person claimed In the state ordering

(21
extradition and discovered afte r the surrender has been carried out. '

(1) G ru tzner, "International Judic ia l Assistance and Cooperation In Crim inal M atters", 
II Bassloun! and N anda, supra, p .2 0 5 .

(2) See to the same e f fe c t , Treaties of Syria w ith Lebanon, 1951, A r t . 12; Jordan, 
1953, A r t .10; see also Iraq-Turkey, 1946, A r t . lO ;  A bu-D hab l-Tun is la , 1975, A rt. 
38; M orocco-France, 1957, A r t .39; for Statutes, see Morocco, 1958, A r t .29; 
A lg eria , 1966, A r t .720 .



Such articles shall be handed over to the applicant state, even when the accused 

person cannot be extradited because he has died or escaped or cannot be appre

hended. In view of the responsibility assumed by the requested state when hand-

(1)
ing over property, such delivery shall be subject to the rights of third parties. 

M oreover, the requested state may retain the articles seized If  to do so appears 

necessary for the purpose of the crim inal Investigation, or may reserve the right 

to recall them for that purpose subject to an undertaking to return them as soon

. . I  (2)
as possible.

However, In the existing treaty law of Egypt, as w ell as other Arab States, the

provision which Is most commonly used does not specify the different kinds of

property found In possession of the person claimed in the asylum state. They

leave this matter to the national laws of the requested state to decide which

(3)
property shall be delivered , If extradition Is granted. This approach has 

been adopted In the Arab League Extradition Agreement, whereby A rtic le  12 

provides that:

whatever Is found In the possession of the person, whose 
extradition Is requested, at the time of his arrest, shall 
be handed over to the state requesting the extradition, 
as w ell as everything that may be considered as an e v i
dence of the offence, Insofar as the laws of the surrender
ing state perm it.

(1) Ib id , see also Ira q -U .S ., 1934, A r t . l 0; Treaties of Belgium with Lebanon, 1953,
A rt.1 3 ; Morocco, 1959, A r t . l 8 , p a ra .(4 ).

(2) See to this e ffec t, Syrla-Jordan, 1953, A r t .10, p ara .(4 ); Treaties of Morocco with
France, 1957, A r t .39  (p ara .4 ); Belgium, 1959, A r t .18, p a ra .(3 ).

(3) References are to Treaties of Iraq w ith  E gypt, 1931, A rt. 14; 1964, A r t .43; G reat
Britain, 1932, A r t . 16; U .S . ,  1934, A r t .10; see also Treaties of Belgium with  
Lebanon,1953, A r t .13; Morocco, 1951?, A r t .18 , p a ra .1 ,2 ;  to the same e ffec t, 
see e .g .  the Inter-Am erican Draft Convention, 1957, A r t .17 , p a ra .(2)



455.

The wording o f A rtic le  25 of the Afro-Asian Draft Convention ' Is similar to that 

of the Arab League Agreem ent. Such provisions are criticised on the ground that 

they leave a wide discretion, In each case, to the requested state. This attitude  

may be regretted, as It may lead to divergent and conflicting decisions by the 

municipal courts of the contracting states . It Is reasonable to hand over to the 

requesting state along with the person extrad ited , everything which constitutes 

the accessories of the crim e, whether found at the time of arrest or discovered 

la ter, or which Is like ly  to be of use as evidence of the act charged. However, 

under these Conventions, no provision has been mentioned to the effect that any 

rights which the third party may have acquired In property seized shall be pre

served .

It seems preferable, where these rights exist, that the property should be returned

(2)
to the requested party as soon as the tr ia l Is concluded. To leave the question

of who, In the end, Is entitled  to a right In the property without any solution w ill 

lead to great d ifficu lties . It may also be important to postpone delivery of such 

property when crim inal proceedings in the requested state are pending or to hand 

It  over on condition that It Is re tu rn e d .^

It may be hoped under the Arab League Extradition Agreement that a tendency w ill 

emerge to uniformity o f Interpretation and practice In this respect.

(1) The Delegation of Pakistan reserved Its position on this A r tic le .

(2) See to this e ffec t, e .g .  The European Convention, 1957, A r t .20 , p a ra .(4); see 
alsoThe Benelux Convention, 1962, A r t .2 0 . p a ra .(2 ).

(3) See The European Convention, supra, A r t .2 0 , p a ra .(3 ).



456.

4 . Expenses

The payment of expenses Incurred In extradition proceedings is often an Important 

consideration, especially where the laws of the state of asylum provide for a judi

c ia l Investigation prior to the surrender o f the fugitive c r im in a l.®  |n the op i

nion of some writers, such expenses had formerly to be borne by the state which 

requested extradition and In whose favour It was carried th ro u g h .®  The oppo

site position holds that -  In the main -  they should be borne by the requested state , 

a t least In countries which apply the administrative system In extradition proceed-

(3)
Ings.

The existing treaty law on the subject, like any other aspect of extradition, does 

not demonstrate any uniform practice among the states. Considering the rule 

uniformly adopted In the practice of Egypt, as w e ll as In Its treaty negotiations,

the expenses occasioned in execution of the request and in the delivery  of the

(4)
person surrendered are generally defrayed by the requesting state. It Is be

lieved that such expenses do not Include any part of salaries of jud ic ia l and other 

officers who, In the requested state, participate In extradition proceedings, which 

should have been paid I f  such proceedings had not been Instituted. This usage 

found additional support In the Iraqi Treaties w ith Syria and Lebanon, as w ell as

(1) M oore, Extradition, supra, pp. 5 9 8 -6 1 0 .

(2) B illo t, Traite de 1'extrad ition , supra, p .288 ff; Travers, fE n trb ld e  Repressive
International, 1928, p p .3 1 9 -3 2 0 .

(3) Moore, Ib id , p . 599; B illo t, Ib id , p .2 8 8 ff .

(4) See the Iraqi-Egyptian Treaty , 1931, A r t .16; see for other treaties, In fra ,
p .458 .



with the United S ta te s /  ̂ Under the latter Treaty, a more detailed provision 

is found which provides that the expense of the arrest and detention of the person 

claim ed, examination and transportation shall be paid by the state which has pre

ferred the demand for extrad ition . On the other hand, In the bipartite Treaty  

between Iraq and G rea t Britain , It Is provided, In substance, that each party

shall not request the reimbursement of the costs of extradition Incurred on Its

( 2)
own territory, or the conveyance of the person claimed to Its frontier. ' As 

to the 1957 French-Moroccan Treaty , the requesting state shall bear the expenses 

of extradition proceedings except those Incurred by the requested state for the 

detention (incarceration) o f the person claim ed. It further makes It  clear that

the cost of conveyance in transit through the territory of the other party shall

(3)
be borne by the state applying for ex trad ition .

In a few treaties, such as those concluded by Syria w ith Lebanon and Jordan, as

well, as that between Iraq and Turkey, the payment of expenses for extraditing

(4)
the fugitive offender may be waived by reciprocity . For example, In the 

latter Treaty, It Is provided In A rtic le  16 that "the contracting parties reel pro- 

c a lly  waive any claim  for the refund of expenses occasioned In their respective

(1) References are to the Treaties of Iraq w ith Syria and Lebanon, 1929, A rt. 13; U .S . ,  
1934, A r t . 9; see also Turkey-Syrla , 1926, A r t . l ,  para. (2 ).

(2) See Ira q -G re a t Britain , 1932, A r t .17; for other Treaties, see Harvard Research, 
Extradition, supra, p p .2 0 7 -2 0 8 .

(3) See France-M orocco, 1957, A r t .4 5 , p a ra .(l and 2); see also Iraq-Turkey, 1932,
A r t .16; p a ra .(2); Belgium -M orocco, 1959, A r t .21 , p a ra .(2); European Convention, 
1957, A r t .24 , p a ra .2 .

(4) References are to Treaties of Syria w ith Lebanon, 1951, A r t .15; Jordan, 1953,
A rt. 16; Iraq-Turkey, 1946, A r t . l 6; see also to the same e ffe c t, Germ any, Extra
dition Law, 1929, A r t .45; The Benelux Convention, 1962, A r t .46 .



territories by the arrest, maintenance and transport of the offender and by the 

temporary surrender mentioned in A rtic le  11 of this T reaty".

In view of the lack of uniformity as to reimbursement of expenses, the Arab League 

Agreement on Extradition provides in A rtic le  16 that:

The demanding state shall bear a l l  expenses, necessitated 
by the execution of extradition and shall also defray a ll 
expenses incidental to the return of the extradited person 
to the country from which extradition took place, in case 
the charges against him are not established or if  he is ac 
qu itted  .

This position, in the view  of the Drafters of the Agreement, ensures that extradi

tion shall not be requested unless there is a strong case on a serious charge. The

0 )
same approach has been endorsed in the Afro-Asian D raft Convention of 1961 .

These provisions are criticised on the grounds that, in practice, the reimbursement

creates so many inconveniences between the requesting and the requested states,

concerning the delicate  question o f whether certain expenses were rea lly  incurred,

and necessary. It seems preferable in accordance w ith  a general principle of

mutual assistance, i f  the expenses o f any apprehension, detention and the like

( 2)
shall be borne by the requested state, w h ile  in connection with transportation

(3)
o f the person to be extradited shall be borne by the requesting state. The 

reason behind this view is that in most of the Arab countries, surrender does not

(1) See the Afro-Asian Convention, supra, A r t .2 6 .

(2) See to this e ffec t, the Treaty between Belgium and Morocco, 1959, A r t .21 , 
para .(1 ) .

(3) See The European Convention, 1957, A r t .24, p a ra .(3); the Inter-Am erican Draft 
Convention, 1957, A r t .20; s im ilarly , see Belgium-Lebanon, 1953, A r t .14 .
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involve extraordinary expenditures incident to jud ic ia l investigation, as in 

England and the United States. This approach has been incorporated in the 

bipartite Treaties between Egypt and Iraq of 1964, and that of Abu-D habi with  

Tunisia. The same provision, incorporated in the Arab Agreement, for the

requesting state to defray the expenses, in case the extradited person is acquitted, 

has been endorsed in these two Treaties.

(1) See Egypt-lraq , 1964, A r t .47 ; Abu-DhabT -Tunisia, 1975, A r t .39 .
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CHAPTER V II  

PROCEDURES OTHER T H A N  EXTR A D IT IO N

1 . Extradition Compared to A lte rn a tiv e  Methods of Rendition

Before discussing the possible a lternative  methods of dealing with the problem of 

fugitive crim inals, it is essential to emphasise that extradition is the only regular 

system devised to restore those offenders to the jurisdiction of a court competent 

by municipal law and international law to prosecute them; it may be added that, 

in the case of a convicted offender who has escaped from detention, extradition  

simply restores him to the custody of the requesting state for the completion of 

his sentence. As w ill be shown, the a lternative  methods of rendition are 

either irregular, devised for some other primary purpose as in the case of deport

a tio n , or il le g a l, by means of abduction; in either event , this w ill probably 

only have the de facto result of delivering  fugitive criminals to a jurisdiction 

wishing to prosecute or punish them without the intervention of the control pro

vided by the conditions o f extradition procedure. Resort to these methods may 

be contemplated in cases not affording grounds for extrad ition , such as in the 

absence of an extradition treaty w ith  the state claim ing prosecution, where the 

municipal law of the asylum state requires a treaty as a pre-condition of surrender, 

or where the treaty in force does not comprehend the offence of which the fugitive  

has been accused, or where the offence is of a po litica l nature, or the evidence is 

inadequate to sustain an extradition request. Another deterrent to the use of 

extradition is found where the requesting state, although it can make a good case,



other methods of disposing o f the problem appear swifter and less demanding in 

terms of trouble and e x p e n s e /^  thereby, placing convenience of administration 

above concern for the protection of the individual's human rights.

As far as the asylum state is concerned, its resort to alternative methods of rendi

tion w ill make her face the possibility, not only of a challenge to such methods 

by the fug itive , but also that the use of it  can become sufficiently notorious to 

lead to p o litica l or other public repercussions, embarrassing to the Governments 

of both countries concerned. Equally significant, but potentially more disastrous 

to the world community, is the resulting transgression of the concept of world 

public order. Therefore, the two states in question have a joint responsibility 

to ensure that law enforcement does not take precedence over their obligations 

to be fa ir in the methods employed. These methods which are outside the frame

work of extradition are described separately, as follows:

A . Deportation and Disguised Extradition.

B. Abduction and Mistaken Surrender.

A .  Deportation

It is an admitted principle o f international law that an independent and sovereign 

state has the power to refuse an a lien  entry to its territory whom for social, po li

t ic a l, or economic reasons, it deems it  expedient to exclude; and for like reasons

(1) In U .S . with regard to the cost of Counsel, the recent American extradition
treaties specifically  provide that the legal authorities of the Asylum State, e .g .  
a Federal district attorney in the U .S . w i II assist the requesting state in court 
proceedings; see Treaties of U .S . with Israel, 1962, A r t .13; Sweden, 1961, A r t .17; 
B razil, 1961, A r t .17; see Evans, "Acquisition of Custody over the International 
Fugitive O ffender—  Alternatives to Extradition; A  Survey of U .S . P ractice",
40 B . Y . I .L . ,  p .95.
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it may subject a resident foreigner or a group of them to expulsion, unless prin

ciples of international law and treaty  provisions relating to the treatment of aliens

(1)
stand in the w a y . Therefore, the procedure taken to eject an alien who,

for any reason, has been declared "inadmissible" upon arrival is strictly termed

"exclusion" rather than deportation. It can be considered as an instant exp u l-

(2)
sion or a kind of expulsion in the second degree. Egypt has, upon occasion,

exercised this right against certain categories o f aliens such as unskilled labourers 

and those lik e ly  to threaten the public security and the general m orality of the

(3)country. In add ition , if an a lien  present in Egypt is also a fugitive crim inal,

the competent authorities therein have the power to refuse him leave to land, or 

to order his removal by the carrier which conveyed him to the country of embarka

tion or to expel him to the state to which he belongs. The same can be said in 

the law and p rac tice  of a l l  the other Arab States as w e ll as in the Afro-Asian  

countries. In Syria, for instance, among the undesirable persons who are liable

(1) Taylor, A  Treatise on International Public Law, 1901, p p .231-232 ; Lord M c N a ir , 
International Law Opinions, V o l . I I ,  1956, p p .105-109 ; Briggs, The Law of Nations 
Cases, Documents and Notes, 1953 , 2nd E d ., p .530; see also e .g .  Havana Conven
tion on the status o f A liens, 1928, A r t . l  . This subject was of common concern to 
the Afro-Asian States and was discussed in three Sessions 1958, Cairo; i9 6 0 ,  
Colombo, and 1961, Tokyo; the fina l report was drawn in the form of draft articles  
in 1961, but no signed Agreement has yet been reached.

(2) Donndieu de Vabres, Rapport presente au Comite Francois de Droit International 
Prive, 1935, cited in G .G .  Abdel Rahman, De I Expulsion des Etrangers, 1939, 
(French Text), (Thesis), p .2 9 .

(3) See Erisina v . Egyptian Government (1931 ), G a ze tte  des Tribunaux M ixtes d*Egypte, 
X X II ,  1931 -1932 , p .353. See also for the A sian-African States, Report of the 
Asian^African Legal Consultative Com m ittee, Third Session, Colombo, i9 6 0 , p .1 0 2 .
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for exclusion are those gu ilty  of extraditable crimes and those who have been pre

viously expelled from its territory . On the other hand, the situation in the United 

Kingdom is unique in that a person who does not qualify for admission should not be 

refused leave to enter, i f  the only country to which he can be removed, is one to 

which he is unw illing to return owing to w ell-founded fear of being prosecuted for 

reasons of race, re lig ion , n atio n a lity , membership of a particular social group, 

or po litica l o p in io n /  ̂ In the United States, i f  the decision is adverse to the

a lie n , he cannot choose his destination, as he must be returned to the country

(2)
from which he came to the U .S . Upon occasion, the U .S . have asked

other states to exclude fugitives as a means of forcing them to return to its te rr i-

(3)tory to face prosecution. On the other hand, i f  exclusion is a stringent

measure of control over a liens, expulsion is only less so in degree. For instance, 

it was held that although deportation was o rig ina lly  used in Egypt as a punish

ment, now it is to be considered purely as a security measure designed for the 

public w elfare , which is not meant to be a penalty or a wholesale measure or 

a screen for the furtherance of public in te re s t .^  As deportation normally

(1) See U .K . Immigration A c t, 1971, C h ap .77; Statement of Immigration Rules for 
Control on Entry for Commonwealth C itizens, 1973, Series 79 , p a ra .54; For non- 
Commonwealth N ationals , Series 81 , p a ra .55; see also Lord M c N a ir , ib id , p .105.

(2) See the Immigration and N a tio n a lity  A ct of 1952, S ec.211(a); 212(a); 66 S tat.
181, 182, U .S .C . ,  1181 (a ); 1182 (a ).

(3) See for U . S . ,The Insull Case, Foreign Relations, 1933 (1949), V o l .2 , p p .552 et seq; 
Foreign Relations, 1934 (1951), V o l .2 , p .566 et seq. In the Soblen Case, an 
arrangement between U .S . and U .K .  deemed to have existed, see O 'H igg ins, "Dis
guised Extradition -  The Soblen Case", 27 Modern L .R e v ., 1964, p .533.

(4) See Report of the A sian-A frican Legal Consultative Com m ittee, Tokyo, 1961, p. 171; 
see also A . D . ,  1941-1942 , Case N o .91 of 6 June, 1941.
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arises only In respect of a l ie n s /   ̂ the question whether an Individual Is an alien

or not must be determined by the laws and regulations of each state. The term

(2)
alien  under the Egyptian Law N o .89 of I9 6 0 , amended by Law N o .49 of 1968,

(3)includes not only foreign nationals but also stateless persons, ' (A rtic le  1 ).

Under this Law, foreigners residing In the U .A .R . are divided Into three cate

gories (A rtic le  17):

a .  Foreigners of special residence

b . Foreigners of ordinary residence

c . Foreigners of temporary residence

The first category refers to:

(a) Palestinian Immigrants of the Northern Territory (S y ria ).

(b) Foreigners born In the Egyptian territory before the promulgation of Law N o .

7 4 /195 2  and who remained residents until the carrying out of Law N o .8 9 /1 9 6 0 .

(c) Foreigners who had been resident In Egyptian territory for twenty years prior 

to the promulgation of Law N o . 74/1 952 and who remained residents until 

the carrying out of Law N o .89/1 960, subject to the condition that their entry 

to the country was lega l.

(1) See Constitutions of Iraq o f 18 Novem ber, 1963, A r t .25; Jordan, 1 January, 1952, 
A r t .9; K uw ait, 11 November, 1962, A r t .28; L ibya, 7 O ctober, 1951, as amended 
until 25 A p ril, 1963, A r t .18; Syria, 25 A p ril, 1964, A r t .14; Tunisia, 1 June, 1959, 
A r t .18: Peasi^e, Constitution of Nations, o p .c lt .

(2) This law has replaced the Law N o .74 of 1952 and the Decree N o .54 of 12 January, 
1952, which regulated the status of aliens.

(3) The Citizens of the Commonwealth and those of Eire are not regarded as 
aliens In the U .K . ,  nor in certain of the Commonwealth countries. This is a spe
c ia l feature of the British N a tio n a lity  Law and may be regarded as an exception to 
the general defin ition  of the term a lie n . See Immigration A c t, 1971, C h ap .77 , 
Part 1 , S ec .7 .



(d) Foreigners who had been resident for more than five years and whose resi

dency was renewed regularly until the carrying out of Law N o .89/1 960, 

and who had entered the country in a legal w ay . Also, foreigners whose 

duration of residence exceeded five  years with the same conditions that If  

they were In both cases performing useful deeds to the national economy, 

or engaged In sc ien tific , cultural or technical services to the country.

These deeds/services should be defined by the M inister of the Interior.

(e) Scientists, Economists, Artists, Industrialists, and others providing 

essential expertise to the country, which should be decided by a ruling  

from the M inister of the In terior.

Special residence also applies to supported children, up to the age of twenty-one  

years, of a person granted this residence, as w e ll as the w ife  If  she has stayed In 

the U .A .R . for two years from the date of Informing the D irector o f Immigration 

and Passport Department of the m arriage, and of the continuance of the marriage 

(A rtic le  2 4 ).

Those aliens should not be deported unless the fo llow ing two conditions are satisfied

(a) When the alien 's presence threatens the state's security and Its peace 

whether internally  or externa lly , or Its national economy, public health, 

m orality and tran q u illity , In addition to those unable to support them

selves (A rtic le  2 6 ).

(b) The M inister o f the Interior should seek the opinion of a Committee stipulated 

by law which consists of:

(i) The Assistant M inister of the Interior (President)

(il) The Head of the Legislation Department of the Consell d 'Etat in charge 

of the M in istry of the Interior



(TIT) The Head of the Legislation Department of Consell d*Etat In charge 

of the Ministry of Foreign Affairs 

(Iv) The General Director of Passport and Immigration Department

(v) The Director of the Consulate Department of the Ministry of Foreign 

Affairs

(vi) A  Representative of the Public Security Department (M inistry of 

In terior).

Decisions are by majority vote, with the President of the Committee having the 

casting vote (A rtic le  29 ).

If the M inister of the Interior disregards the opinion of this Committee In respect of 

the expulsion of those aliens, this w ill make the deportation order null and v o id /  ^

The second group of aliens refers to:

(a) Foreigners who remained In Egyptian territory for fifteen years prior to the 

promulgation of Law N o .7 4 /1 9 5 2 , and who remained residents until the 

carrying out of Law N o .89/1 960, and entered the country In a legal w ay.

(b) Foreigners born in the Northern Territory (Syria) before the Issuing of Decree 

N o .54 /1952 (which regulated residence of foreigners In Syria).

The third category refers to foreigners to whom the foregoing conditions do not 

apply (A rtic le  20 ).

Though there are no specific grounds which could justify deportation of aliens of 

these two categories, yet, under certain general principles It is possible, for 

instance, that the repetition of crimes performed by such a foreigner or his

(1) Consell d*Etat, V erd ict of 22 M arch, 1953, Vo 17th Year, p. 1282.
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committing crimes connected with the laws of residence, or being suspected of 

such acts, may be a good reason for regarding him as undesirable and, thereby, 

liable for expulsion without any restriction, on the discretion of the Minister of 

the In te r io r .^  The reason behind this distinction between these two cate

gories of foreigners and those of special residence rests on the fact that the pro

cedure which might not be inequitably applied to an ordinary resident or a transi

ent visitor, may, on the other hand, cause grave hardship to one who has been

residing within the State for some length of time and has established business or

(2)
professional connections therein. In any event, during the pending of a

deportation order, if  the deportee returns unauthorised, he renders himself

(3)liable for punishment. However, the M inister of the Interior has the right

(4)
to decide upon the re-admission of an expelled a lie n .

From this brief survey, deportation can be defined as a unilateral act on the part 

of the deporting state according to its discretion alone, compelling an undesir

able a lien  to leave its national domain; it is usually accompanied by threats 

of "exclusion" and prosecution should re-entry be attempted. The move behind

(1) See Conseil dTEtat, Verd ict o f 2 December, 1953, Volume 8th Year, p . 157; see 
also the Explanatory Memorandum of Law 8 9 /196 0 , in respect of foreigners of 
ordinary residence.

(2) See Afro-Asian Draft Convention o f 1961, A r t . l 6 , para .2 . In U .K . a Common
wealth citizen or a c itizen of the Republic of Ireland, who was such a citizen at 
the coming into force of the Immigration A ct of 1971, and was then ordinarily resi
dent in the U. K. is exempt from deportation subject to the provisions of S ec .7 of 
the same A ct, see C h ap .77 , Part 1 .

(3) Law N o .89 of i9 6 0 , ib id , A r t .39; see also Afro-Asian Draft Convention, ibid, 
A rt. 16, p a ra .(3 ).

(4) Law N o .89 of i9 6 0 , A r t .31 .
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it is to protect the national Interests of the deporting state without bringing to an 

end the crim inal ac tiv ity  of those expelled , or assuring the lawful tria l and punish

ment of the criminals In question.

On the other hand, In extradition, the following elements are Involved:

a . Acts of sovereignty on the part of the requesting and the requested state.

b . A  formal request for the surrender of an accused or convicted crim inal, 

made by the state within whose jurisdiction the crime was committed.

c. The surrender of the alleged offender, who must be within the jurisdiction 

of the requested state for the purpose of tria l or punishment. Im plicit In 

this Is the Idea that surrender takes place in response to the request/ ^

The object of extradition is to secure the administration of criminal 

justice, the conservation of order and the repression of crime.

Bearing In mind, the distinction In purpose between extradition and deportation,

It would fo llow , therefore, that the ultimate destination of a deportee Is of no

importance to the deporting state If  he Is ready to leave voluntarily for a destl-

(2)
nation of his own choice. Nevertheless, that discretion, which exists with

national Immigration authorities to specify a particular country, Is dictated by 

practical necessity. As a result of Improved communication facilities  and 

International police cooperation, except for po litica l factors, an alien deported

(1 ) Travers, Le Droit P£nal International ,V o I. IV , 1921, p . 302; O'HTgglns, Tbld, p . 522 .

(2) For Treaties providing to the contrary, see e .g .  the Agreement between Switzerland 
and France, 30 June, 1965, concerning the transmission of expelled persons to the 
frontiers of the other contracting party; the same agreement was held with Austria,
5 January, 1955; Germ any, 25 October, 1954; see Levasseur in his report on the 
question IV  of the Xth International Congress of Pdnal Law, 39 R . I .D .P . ,  1968,
p .55, et sulvl.



from one state Is often denied entry to other states because the reasons for which 

he was deported make him unacceptable to other countries. Thus, an assurance 

by the authorities of the receiving state, that It w ill accept the a lien , should be 

obtained In advance, otherwise it w ill be considered an unfriendly a c t /   ̂ The 

Egyptian Government did not follow this attitude In the past, as It used to deport 

undesirable aliens to the port of Piraeus, G reece , whether or not they were of 

Greek nationality . The G reek Government protested about the deportation of 

non-Greek nationals to their country, so Egypt subsequently deported to Piraeus 

only aliens of other nationalities for whom approval had been given by the Greek  

authorities.

A common practice of national Immigration authorities Is to look first, to the 

place where the alien embarked for the territory of the deporting state. Where 

the country of embarkation Indicates Its unwillingness to receive the a lien , most

frequently the choice turns next to the state of which the deportee Ts a national,

(21as this Is the only state by International law which is obliged to accept him. ' 

Therefore, states such as Germ any, Spain, Italy and Switzerland practice such 

a deportation measure by sending the deportee to his national state In order to 

avoid exclusion by other states. Under the laws of Egypt, If no state could be 

found to receive an expelled a lien , he would be sent to the state to which he

(1) Lammash characterised the deportation by a state of known criminals to other
states as equivalent to setting free a ship-load of rattlesnakes on the coast of
another state, cited In S h e a re r,p p .c lt.,p . 1 9, N . l  .

(2) G .G .  A b d E I Rahman, supra, p . 39; Oppenhelm, International Law, V o l . I ,  1957, 
pp. 694-695; Harvard Research In International Law, N a tio n a lity , 23 A . J . I . L . ,  
1929, p .78; Afro-Aslan Draft Convention of 1961, A r t .1 7 .



belongs, but if  he is a stateless person, he could be put under surveillance or house 

arrest, according to the discretion of the M inistry of Justice, until he could be de

p o r te d /^  The deportation order, then remains valid unless cancelled by the very 

authority that Issued I t .

Disguised Extradition ^

O ccasionally, deportation can be described as "disguised extradition" In cases in 

which, by use of a power, w ith which It has been vested for another and different 

purpose, the state may give effect to a request for the surrender of a fugitive crim i

nal which It Is not otherwise law fully authorised to do. Thus State A , by exer

cising the authority given to It by Its municipal law regarding exclusion and ex

pulsion, may place an alien In the control of the agents of another state who seek
(3)

him for a criminal offence. This practice Is used w idely  by many states, usually

(4)
as a result of close cooperation between neighbouring territories or as a matter

(1) See Report of the A sian-A frlcan Legal Consultative Committee, Tokyo, 1961, p. 1973.

(2) O 'H Igglns adopts the term "disguised extradition" from Alphand, "I'expulslon des 
deserteurs et I'extradTtTon degulsee" 6 Revue deD ro it International Prlve*et de droit 
penal, 191 0 , p p .3 5 -3 6 ; De Boeck uses " Illega l Extradition" in ’L'expulsIon et les 
dlfflcultes Internationales qu'en souleve la pratique", 18 RecueTl des Cours, 1927, 
p p .443 -650  at p .452; Decocq, "Llvrasion des dellnquants en dehors du droit commun 
de I 'extradition", 53 R .C .D . I .P . ,  1964, pp .4 1 1 -4 4 0 .

(3) In the early  years of this Century, It became the regular practice of the British autho
rities to utilise the U .S . Immigration laws to secure the return to the U .K . of wanted 
crim inals. O 'H Igglns, supra, p .523; see also for U .S . ,  Foreign Relations, 1941 
(1958), V o  1.1, p .937 , whereby U .S . expelled the convicted spy Gorin to the 
U .S .S .R . In 1941, as a matter o f po licy, In exchange for certain American nationals. 
In the case of Ronald Biggs, the escaped G reat Train Robber, It was claimed under 
Brazilian Law that Biggs could not be deported to Britain unless it * agreed to re
ciprocity, see Sunday Express, 5 M ay , 1975.

(4) See the practice between U .S . and both Canadafand M exico , Evans, Acquisition of 
custody over the International Fugitive O ffender, Ib id , p .8 7 .



of International comity where diplom atic ac tiv ities  and pressure play an important 

part. This is basically a friend ly  act and I f  the authorities of the deporting state 

are ab le  and w illin g  to act upon the Information received, they are quite entitled  

to return the fugitive to the state claim ing prosecution. It is notable that In the 

m ajority of Instances, the deportee Is a national of the receiving state, although,

In some cases a person, who Is a national of a third state, may be protected from 

deportation by the protest of his home s ta te /   ̂ An example of the abuse of 

the power of deportation regarding surrender of a wanted crim inal to Egypt almost 

occurred In the United States In i9 6 0  as a matter of com ity. The case In point 

Involved a former o ffic ia l of Egyptian nationa lity  who was accused by his govern

ment of misappropriating Its funds to ta lling  ^ 9 8 ,5 8 3  In the Egyptian Consulate In 

the U .S . between O ctober, 1956, and June, 1958. He applied to the U .S .

Immigration Authorities for the adjustment of his status from a consular capacity  

to that of an a lien  admitted to permanent residence under the provisions of Section 

245(a) of the Immigration and N ationalisation A ct of 1952, as amended. His 

application was denied by the D istrict D irector of N ew  York upon examination of 

the fu ll record, which Included a letter from the Department of State Indicating  

that approval of the application " . . .  would create an Irritating factor In the 

relations between our Government and the Government of the U .A .R . (Egypt), 

and that In the opinion o f the latter Governm ent such approval would amount to 

an obstruction of ju s tice". The record was then sent to the Regional Commissioner 

for review  in the light o f the applicant's plea that his situation warranted the

(1) Britain protested In 1962 when Hungary deported G re v llle  W ynne, a_BritIsh subject 
to the Soviet Unipn, ta  face p o litica l charges, E . Lduferpaaht, The Contemporary 
Practice of the United Kingdom in the Field of International Law, 1962, I I ,  pp. 
210-214  (19637: “



exercise of the Attorney G eneral's discretionary power as provided In Section 

245 (a ). The Regional Commissioner, however, noted that:

The fact that the applicant has been accused of a crime 
cannot be considered In determining whether he meets 
the statutory requirements of the law , since he has 
neither been convicted of a crime nor does he admit 
committing any criminal acts. However, this factor 
along with a l l  other factors In the case, must be con
sidered In determining whether favourable discretionary 
action is warranted. (1)

G iven  the record, Including the position taken by the Department of State In the

m atter, he did not find that the circumstances of the case justified discretionary

actio n . There Is apparently some question as to whether the Extradition Treaty

of 1874 with the Ottoman Empire Is in force w ith the U .A .R . (Egypt), but the

(2)
United States regards It as being In force. A rtic le  II (7) of this Treaty pro

vides for extradition for the embezzlement of public monies committed within  

the jurisdiction of either party, by public officers or depositors. In the absence 

of extradition, charges could presumably be brought against the accused In New  

Y ork . Later, the Attorney G eneral directed his voluntary departure from the 

country before 19 September, i9 6 0 , and If  this d irective was not adhered to, 

deportation would have been enforced to his national state.

There Is always the possibility of the a lien  being deported to the country of his own

choice, or leaving the U .S . vo luntarily , and thereby avoiding a return to the

(3)
country In which he might be liable to crim inal proceedings.

(1) \.Jf N .  Decisions, V o l .9 , p . 249, at p .251 .

(2) Department of S tate, Treaties In Force (1965), p. 192.

(3) See In Re Alexandre Sokolov and his w ife  who were deported to Czechoslovakia, 
the destination of their choice rather than U .S .S .R . ,  which wanted them for 
charges of espionage, New York Times, 4 O ctober, 1964, p . l .



Had the alleged offender been delivered up to Egypt by means of deportation, this 

would have deprived him of the rights to which he would have been entitled if  he 

were an extradTtee. The more important of these rights is his right not to be re

turned to his national state for a p o litica l offence, his right to be tried after 

surrender only Tn respect of the offence or offences for which his return was de

manded (the principle of specia lity), and his right for requirement of the doctrine 

of double c rim ina lity . In the territory of the receiving state (Egypt) such a de

portee finds himself In a singularly unprotected situation, as the Egyptian Courts 

have jurisdiction over him, regardless of the means used for his return. The 

reason behind that rests on the fact that no provision Is provided In the Egyptian 

Law similar to A rtic le  714 and A rtic le  23 of the Extradition Laws of both Algeria  

and Morocco, respectively, which nu llify  jurisdiction In the case of a person 

delivered up by way of "disguised extradition" Moreover, the deportee

has no right to appeal against the Irregularity  of the method of his recovery, Tn 

order to bar the proceedings taken against him. However, under the Algerian  

and Moroccan Laws,the request for nu llification  formulated by the extradited  

person Is only admissible i f  It Is presented within a period of three days from the 

communication of the notice sent to him by the procurator of the Republic Imme

d ia te ly  after he has been taken Into custody. The extradited person Is informed, 

at the same tim e, as to the rights which apply to him a t his e lection , or as to 

having counsel assigned.

In consequence of this a ttitude, a question may arise as to whether a similar attempt 

by the Egyptian authorities to surrender a person to another state w ith the like

(1) These articles are based on the French Extradition Law of 1927, A r t .2 3 .
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intention would be unlawful as an abuse of power. It should first be noted that 

the fundamental point, as to whether the presence of an individual is opposed 

to the national security or the social interest of the deporting state, is a matter 

of high policy decided on po litica l grounds by the authority in charge. The 

majority of states, whether they are following the common law or the c iv il law 

systems, do not permit the deportee to discuss the motives behind the deportation 

order in judicial review . As for deportation having the probable de facto result 

of bringing an a lien  within the crim inal jurisdiction of another state anxious to 

prosecute or punish him, it remains true that there would appear to be very few

0)
cases where a deportation order was upset in the courts of common law countries.

In fac t, protection afforded under the British Immigration Act is for the a lien , 

fearing prosecution for ra c ia l, religious and p o litica l reasons, to appeal against 

removal to the country named in the removal directions (including his national 

state) to a country specified by h im .^  An order to deport may not be made 

while it is still open for the person to appeal against the Secretary of S tate’s deci

sion or w hile an appeal is p e n d in g .^  The Attorney G eneral in the United States 

has the discretion to withhold deportation of an a lien  "to any country in which in

(1) See Papadimitriou v . Inspector-General of Police and Prisons and Another, Pa le
st in e T ^ u p re m e X o u rT T T T T lX T ^ ^ ^ ^ ^  In Sitaram v . 
Superintendent Rangoon Central J a il, Burma, 28 In t’ l L .R .,  p .313; In M u ller v . 
Superintendent Presidency J a il, C a lcu tta , 1955, 22 In t’ l L .R . ,  p .4971 See also 
The Immigration A ct o f Canada, 1952, which disallows altogether judicial review  
of executive action in the matter of deportation.

(2) See for U .K .  Immigration A c t, 1971, C h a p .77 , Statement of Immigration Rules for 
Control a fte r Entry, E .E .C . and other Non-Common wealth Nationals, 25 January, 
1973, Series 82, paras.44 , 5 7 .

(3) Ib id , paras. 42 , 43 .
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his opinion he would be subject to physical persecution as a po litica l offender 

and for such period of time as he deems to be necessary for such reaso n "/ ^

It is true that the burden of proof which is on the complainant, is not easy to 

discharge, and acceptance of the plea is at the discretion of the Attorney 

G en era l. In c iv il law systems, however, where concepts analogous to the 

detrounement de pouvoir of French Law prevail and where a separate system of 

administrative courts exist (e .g . Conseil d'Etat in France and the BundesverwaIt- 

ungsgericht in Germany) wider avenues of redress lie open.

Regarding the position in Egypt, jud ic ia l review of the executive action in the 

matter of deportation is allowed due to the fact that such action is not considered 

as a sovereign act exempted altogether from judicial or administrative control.

This review was usually carried out before 1 946 by way of appeal through the 

c iv il courts, which did not have the powers to cancel the deportation order, 

but could only order indemnity to the person concerned i f  the authority had been 

found to have acted improperly.

These courts were not authorised to discuss or interpret an administrative measure

(2)
in respect of deportation, unless it concerned the person’s nationa lity . ' Even 

where the deportee was found to be an Egyptian national and thereby a claim to 

his constitutional right ^  that he should not be deported arose, such courts were

(1) See Hackworth, Diges.t of International Law, V o l.  IV , 1942, p .30 .

(2) See A r t .43 de Reglement d ’organisation judiciare M ixte  et A r t .15 de Reglement
d'organisation judiciare national, G jG A b d E I Rahman, De I'Expulsion des Etrangers, 
supra, p .234.

(3) See The Egyptian Constitution of 1923, o p .c it . ,  A r t .7 .



not empowered to upset the deportation order.

Since 1946, a separate system of administrative courts was established for the 

judicial review of the legality  and Ille g a lity  of administrative decisions, and 

subsequently, the deportee can appeal through the Conseil d'Etat against arb i

trary, harsh and unjustified expulsion. For example, one of the verdicts Issued 

by this(tounsel)^stated that: "Although the state has a discretionary power In

evaluating what Is considered or not considered to be a good reason for deporta

tion, It must not abuse the power given These courts have been empowered,

since 1955, e ither to nu llify  such Illeg a l decisions and/or order Indemnity to the 

expe I led person .

Facing the question of deportation, leading to surrender of wanted criminals, there

is no example of such abuse o f power in the practice of Egypt. It Ts the general

understanding of the Egyptian jurists, as w ell as jurisprudence, that deportation

may not law fully be used for the purpose of circumventing the process of extrad i-

(2)
tion. Therefore, if  the powers, under the Law N o .89 of i9 6 0  are , in fact, 

exercised in response to a request for extradition by a foreign country, and not 

because it is conducive to the public good of the country that they should be so 

exercised, this w ill render the deportation order null and void . The applicant 

has the burden of proving that the authorities have exercised their discretion 

Improperly. Y e t ,  the practical question which still arises when Egypt, as a

(1) Conseil d 'E ta t, V erd ic t of 6 M ay , 1953, Volume 7th Y ear, p . 1906^ see also 
Verdict of 15 December, 1953, Volume 8 , p .75 .

(2) See the Seventh International Conference on the Unification of Crim inal Law held 
in Cairo from 12-18 January, 1938, Law and Economic Review, February, 1938, 
p . 122 et seq.
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state of refuge, has decided, either before or after a formal request for surrender 

Is received, that the fugitive w ill not, In any event, be permitted to remain In 

Its territory and It Is believed, upon reasonable grounds, that no state other than 

his national state w ill accept him. In this case, If  deportation Is effected to 

the deportee’s home state, which at the same time desires to prosecute or punish 

him for a crim inal offence, attempts to have the order upset on the specific 

ground of mala fldes are like ly  to f a l l .  The use of deportation In order to 

effect extradition constitutes an abuse of power I f  there Is another state w illing  

to accept the deportee and the Egyptian Government Insists on deporting him 

to a specified destination or his home state where he can be prosecuted.

The case would be strongest where the deportation resulted In the prosecution of 

the expelled person fo ra  p o litica l offence committed w ithin the jurisdiction of 

his national state or has Its effects there. To face this problem, the view of 

the Delegation of the U .A .R . submitted to the AsTan-AfrTcan Legal Consultative 

Committee on the Status of A llens stated that: "As in the case of extradition,

deportation of a p o litica l refugee to a country where he might be prosecuted Is

0)not permissible under the laws of U .A .R .  even I f  It was his national state".

Therefore, If  such arbitrary action Is taken, It Is considered ille g a l, as It v io 

lates a constitutional obligation on the part of the executive authorities which

(1) See Aslan-Afrlcan Legal Consultative Committee, Fourth Session, Tokyo, 1961,
p .171 . Theoretically  speaking, a p o litica l refugee could be deported from Burma, 
Ceylon and Indonesia to a country where he might be exposed to persecution. 
According to India and Iraq, I f  the p o litica l refugee's action deserves or justifies 
such a course of action , he could be deported to that country, Ib id , p . 171 .



the courts should adhere to in a ll instances. Even when a po litica l refugee

misuses the hospitality of the host state, Egypt takes the line that the state should 

forthwith draw his attention to such Impropriety before a decision on the need of 

other appropriate action could be taken. If  he still persists In such objectionable 

politica l activ ities  , he could be deported but such deportation should be exer

cised In bona fldes, which means that It  does not amount to extradition in dls—

* (2) guise. '

Further, Insofar as the relations between the member states of the Organisation of

African Unity ( O .A .U . )  are concerned, the decision, with respect to the problems

of refugees, carried by the Accra Conference of 24 O ctober, 1965, requested

states w ithin the area who were not members of the Geneva Convention of 28 July, 

/ o \
1951, (Egypt and Iraq were participant states In the Geneva Conference repre

sented by delegates) to join and to apply Its rules on the African refugees. This 

Convention contains two relevant articles:

(1) See the Egyptian Constitution of 1971, supra, A r t .53, whereby extradition of 
p o litica l offenders Is prevented. In Germ any, I f  constitutional questions arise, 
such as a claim to the right o f asylum, an appeal may be pursued to the Bundesver- 
fassungsgerlcht (Federal Constitutional C ourt).

(2) See Aslan-Afrlcan Legal Consultative Committee, Fourth Session, Tokyo, 1961, 
p p .6 8 -6 9 . In the state practice of Burma, Ceylon, Japan and Iraq, a po litica l 
refugee can be deported if  It becomes necessary. In Indonesia and Iraq, he could 
be tried and punished like any other crim inal offender, Ib id , p .6 8 .

(3) 1 8 9 U .N .T .S . ,  1954, p . 150. This Convention came Into force on 22 A p ril, 1954, 
w hile  certain Arab States such as A lg e ria , Morocco and Tunisia joined It ,  Egypt up 
to the present time has not become a party; see also Bangkok Conference of 1966, 
A r t .8 , Aslan-A frican Legal Consultative Committee, 1966 , p . 192.
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Article 32: Expulsion

1 . The Contracting states shall not expel a refugee law fully in their territory, 

save on grounds of national security or public order.

2 , The expulsion of such a refugee shall be only in pursuance of a decision 

reached in accordance with due process of law . Except where com

pelling reasons of national security otherwise require, the refugee shall 

be allowed to submit evidence to clear himself, and to appeal to and 

be represented for the purpose before a competent authority or a person 

or persons specially designated by the competent authority.

3 . The contracting states shall a llow  such a refugee a reasonable period w ith - 

in which to seek legal admission into another country. The con

tracting states reserve the right to app ly , during that period, such 

internal measures as they may deem necessary.

A rtic le  33: Non-Refoulement of Refugees to Countries where they are L ikely to

Suffer Persecution

1 . N o contracting state shall expel or return "refouler" a refugee in any manner 

whatsoever to the frontiers of territories where his life or freedom would be 

threatened on account of his race, re lig ion , nationality , membership o f a 

particular special group or p o litica l opinion.

2 . The benefit of the present provision may not, however, be claimed by a 

refugee on whom there are reasonable grounds for regarding as a danger 

to the security of the country in which he is, or who, having been con

victed by a final judgment of a particu larly  serious crim e, constitutes a 

danger to the community of that country.
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According to this A rtic le , a refugee covered by the terms of this Convention, or

by the Protocol relating to the Status of Refugees of 31 January, 1 9 6 7 ,^  who Is

In the territory of a state party to the relevant Instrument, may not be returned

(except by way of extradition) to a country where he Is like ly  to suffer political

persecution. This creates an obligation to grant asylum to persons entitled to

invoke I t ,  provided that no third state Is either obliged or w illing  to receive them.

We may add that a state, party to the 1951 Convention, would not act In good

faith I f  It  endeavoured to circumvent the prohibition of "refoulement" Tn Article

33(1) by consenting to extradite a person like ly  to become a victim of political

persecution In the territory of the requesting state. As this Convention has been

acceded to by a great number of states, the principle of "non refoulement" has

thus achieved almost w orld-w ide recognition. Therefore, the United Nations

Conference on the status of stateless persons did not find it necessary to Include

(2)
In the Convention of 28 September, 1954, an a rtic le  equivalent to the said 

A rtic le  3 3 .

Further, a great step forward has been taken In the Declaration on Territorial 

Asylum adopted by the G eneral Assembly of the U .N .  on 14 December, 1 9 6 7 .®  

According to A rtic le  3 (1 ), "no person referred to In A rtic le  1 paragraph (1 )" , e .g .  

’'persons entitled to Invoke A rtic le  14 of the Universal Declaration of Human

(1) 606 U .N .T .S . ,  p .267 .

(2) 360 U .N .T .S . ,  i9 6 0 , p .117. W h ile  the Yemen was a participant state at the Con
ference :; from 12-23 September, 1954, Egypt was represented by observers.

(3) U .N .  Resolutions adopted by the G eneral Assembly during Its Fourth Emergency 
Special Session 2312 (X X II) ,  14 December, 1967, A r t .3 .
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Rights/  ̂ Including persons struggling against colonialism", shall be subjected to 

measures such as rejection at the frontier or, If  he has already entered the terri

tory In which he seeks asylum, expulsion or compulsory return to any state where 

he may be subjected to persecution.^) A rtic le  3(2) provides that exception 

may be made to the foregoing principle only for overriding reasons of national 

security or In order to safeguard the population, as In the case of mass Influx 

of persons. Should a state decide, In any case, that exception of the principle 

of non-refoulement would be justified, it shall consider the possibility of grant

ing the person concerned under such conditions as It may seem appropriate, an 

opportunity, whether by way of provisional asylum or otherwise, of going to an 

other state (A rtic le  3 /3 ) .  This means that the situation of persons referred to 

In A rtic le  1, paragraph 1, Is, without prejudice to the sovereignty of states 

and the purposes and the principles of the U . N . ,  of concern to the International 

community.

It Is c lear, therefore, that deportation and extradition are entirely different 

notions, and should be kept separate, although one of the end results Is often 

the same, that Is, ridding the country of undesirable persons, but the execution 

of each procedure differs In practice. The rights of the fugitive offender would 

be further protected If  the premise is accepted that extradition Is the only leg i

timate process to secure rendition.

(1) G eneral Assembly 217 A  (111), 10 December, 1948.

(2) See also O .A .U .  Convention governing the specific aspects of refugees’ problems 
In Africa of 10 September, 1969, A r t . I I  (3) ( U .N .  Doc. MHCfy^l3 1 /6 9 ); Reso
lution (67) 14 of the Ministers of Council of Europe on Asylum to Persons In Danger 
of Persecution adopted by the Ministers' Deputies on 29 June, 1967, G rahl-M adsen, 
The Status of Refugees In International Law: Asylum, Entry and Sojourn, V o l. I I ,
1972, pp.V'T-TOV;
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To achieve this aim , it has been suggested at the Tenth International Congress of

Penal Law in 1969 that extradition should occur, not in pursuance of an inter

national obligation, but in accordance with the provisions of the municipal law.

Also, when deportation leads to the surrender of a wanted criminal to a country 

claiming prosecution, it should have the same effects of extradition, as in such 

cases, it is considered a measure corresponding to the general defin ition of this 

latter p rocess .^  In considering such a view , it seemed desirable for a reso

lution to be made to the effect that the expelled person should have the right to

resort to a court in the state of sejour and that seeking his return to oppose the

expulsion measure or detention leading to extradition, whether this measure has

(2)
been applied or is going to be ordered.

Moreover, the power to expel and the manner of expulsion are two distinct 

matters. Expulsion must be effected in a reasonable, lawful manner and without 

unnecessary hardship to the individual a ffec ted , nor should he be exposed to un

necessary indignity. Detention prior to expulsion should be avoided, unless in 

serious cases affecting national security, public order, or the likelihood of the 

deportee to evading the authorities. In Egypt, and most of the Arab countries, 

the procedure of "objections against provisional detainment" is used for the same 

purpose as of a writ of habeas corpus, whereby the expelled person can obtain

(3)his release from such detention.

(1) See Markus and Tallos in their Report on Hungary, 3 9 R . I .D .P . ,  supra, p .604; 
see also Resolution X I I ,  A 1 .1 ,  41 R. I .D .P . ,o p .c i t ,  p. 15 .

(2) Ibid, Resolution X I I ,  a 1 .2 .

(3) See Asian-African Legal Consultative Committee, Fourth Session, Tokyo, 1961, 
p . 79 .



A final question in acquiring custody of a fugitive is the limitation upon the mobi

lity  of the foreign criminal imposed by national laws and practice relating to emi

gration and immigration formalities. In an age in which flight abroad is governed 

by valid travel documents, the issue of a passport is generally denied or restricted 

to persons having a record of serious criminal convictions. Moreover, the surrender 

of a passport is often demanded by a court in releasing an accused person on bail 

pending tr ia l, or a convicted person on b a il pending an a p p e a l .^

The Egyptian Law N o .89 of i9 6 0  prescribes conditions for entry or exit to persons of 

foreign nationality which is prohibited in either case, unless the foreigner is in pos

session of a valid  passport issued by the authority of his national state or any other 

recognised authority (e .g .  United Nations), or of he is in possession of documents 

similar to the passport issued from any of these authorities, provided that it should give 

the holder the right to return to the issuing state (A rtic le  2 ). A  distinction Ts gener

a lly  made between aliens who intend to settle down permanently in the country and 

(2)
ordinary visitors. In Egypt, the first group is granted permission for the pur

pose only if  they are considered to be capable of contributing to the culture or 

wealth of the country. In this case, careful examination is required, which cer

ta in ly includes enquiry into the app licants  criminal record abroad, both in his home 

state and (possibly through the files of Interpol) in other countries. As to temporary 

or transient visitors, they are not subjected to stringent restrictions and qualifications. 

The formalities, prior to admission, are usually enacting on both classes of

(1) D r. Soblen who was convicted in the U .S . of espionage, fled to Israel using his 
deceased brother's passport, see O 'H iggins, ib id , p p .521 -539 .

(2) See the Afro-Asian Draft Convention of 1961, A rts.2 -5 ; for the practice of the 
Member States, see Asian-African Legal Consultative Committee, Fourth Session, 
Tokyo, 1961, p p .5 3 -6 6 ,
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foreigners, which should satisfy the visa regulations and the routine police at the 

designated places of entry where passports are controlled and stam ped/ ^

Entry visas are not refused except to those who threaten the public order or the 

general morality of the country. This procedure was not applied to fugitive 

criminals who were extradited to other countries until the International Police 

Organisation was reconstituted In 1948. Since then, a bulletin Issued by the 

N .C .B . In Egypt, gives the names of persons extradited to a ll Egyptian Consul

ates and Passport Control Departments In airports, seaports and frontiers, In order 

to prevent such undesirable persons from entering the country. The same can be 

said In the case of a foreigner previously deported from Egypt, whereby a special 

card bearing his photograph, together with a ll details relevant to his case, Is c ir

culated to a ll Egyptian Consulates abroad.

Even If  the undesirable person succeeds In obtaining an entry visa, the operation 

of the Card Index System, applied In Egypt since M arch, 1937, plays a significant 

role In tightening security at Its national borders, by admitting only those aliens 

of whom, It can be reasonably assumed, no criminal records exist. W ith this pro

cedure, the a lien  wishing to enter or leave the country must present to the police 

authorities at the Egyptian ports, the arrival or ex it card fu lly  completed with the 

necessary requested details . These cards are then checked against the blacklist 

which gives, a lphabetically , the names of undesirable aliens.

Further, registration of aliens Is necessary In Egypt, whereby the Foreigner's D e

partment requires a ll foreigners, w ithin seven days following the day of a rriva l,

(1) Law N o .89 of i9 6 0 , Ib id , A r t .4 , under the Constitution of the Confederation of 
Arab Republics of 1 September, 1971 (Egypt-LIbya-Syrla) the production of a 
national Identity card was considered sufficient for entry.
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to present a notification concerning their presence In Egyptian territory, the pur

pose and the possible duration of the visit and other Information required by the 

authorities of the State (A rtic le  8 ). A  Residence Card must also be obtained 

when the stay of an alien over sixteen years of age exceeds six months. W hile  

the entry visa granted to an a lien  usually allows him a residence of two weeks 

to three months, registration with the authorities Is required at every change of 

address In the same town or In another tow n. Y et there are exceptions to this 

rule In connection with International courtesy. Tourists are not obliged to 

register on changing their address/  ̂ Moreover, under exceptional circum

stances, the M inister of the Interior may Issue a ruling for foreigners to obtain

(2)
either a special permit or an ex it visa before leaving the country. A t 

present, such a requirement Is not demanded.

Some other formalities apply when the foreigner "fugitive crim inal" enters the 

country, Including the comparison of the name entered with the name appearing 

on the passenger ticke t, the production of valid health documents and exchange 

control form alities. So with a ll  these requirements, the fugitive may run into 

d ifficu lty  or attract suspicion .

The existence of these controls, and the procedure formalities associated with them, 

a ll provide possible occasions for the discovery of a visitor's or Immigrant's record 

or police enquiries relating to him. Further, considerable advantages are gained 

by the swift liaison facilities between national authorities afforded through the

(1) H . Ghanem, Answers of the Delegation of the U .A .R . to questions submitted by 
the Aslan-Afrlcan Legal Consultative Committee, 14, R .E .D . I . ,  o p .c l t . ,  p .94 .

(2) H . Ghanem, Principles of International Law, 1967, p .529.
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offices of the International Criminal Police Organisation in tracing the movements

(!)
of fugitive criminals.

B . Abduction

In the normal course of events, a state can allege its criminal Jurisdiction upon the 

presence of the accused at the time of the crime*s commission, or if the accused 

who commits the crime abroad holds the nationality of that state or in the case of 

aliens when the nationality of the victim  being that of the state co n cern ed ,^  

or if  the effects of the crime committed abroad have been fe lt in the territory 

of the state seeking to exercise Jurisdiction or on some factor linking the accused

(3)
or his acts with the state seeking to try him. This Jurisdiction cannot be

exercised by any state as long as the person in question remains outside its terri

tory, but the opportunity of prosecuting him arises i f  he is arrested within its 

national domain or when extradition is effected by the requested state. The 

acquisition of custody over a fugitive criminal by methods other than extradition 

is by no means unusual in state practice. The most illega l procedure is by means 

of abduction. This device is characterised by the forcible removal of an ind iv i

dual from one state, in order that he may stand tria l in the territory of another.

The intention of the perpetrators of an abduction is to remove their victim so 

speedily that he w ill have no chance to claim the protection of the law of the

(1) See the role o f In te rp o l,o p .c it., p p .3 8 9 -3 9 4 .

(2) See e .g .  A r t .6 of the Turkish Penal Code, 1926, whereby "any foreigner who . . .  
commits an offence abroad to the prejudice . . .  of a Turkish subject . . .  shall be 
punished in accordance with that law provided that he is arrested in Turkey".

(3) G reen , The Eichman Case, 23 Modern L. R ev., i9 6 0 , p p .507-515 .
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host state.

Abduction may be carried out by officials of the demanding state, or its nationals 

with or without the connivance of its local authorities, or by private individuals

with no o ffic ia l connection with the foreign state but with motives of idealism or

_ , (1)
expectations of rew ard. The methods used in kidnapping vary according to

the parties involved. For instance, the process of hot pursuit in a bordering 

foreign state, was used in the case of Sucha Sing, the alleged murderer of Pratap

(2)
Singh Karion in Nepal for bringing him to India without extradition proceedings,

or intentional kidnapping as in the more spectacular cases of Eichman, Argoud,
(3) (4\

Tshombi, os w e ll as that of the Moroccan opposition leader, Ben Barka,

who was kidnapped and killed  in France. In the last case, it was reported that 

the French police had assisted in the abduction, but the police were acting con

sciously without authority. On 20 January, 1966, three warrants of arrest were 

issued in France against those who organised the abduction, namely General 

O ufk ir, the Moroccan M inister of the Interior and his accomplices, M M  Dhimi 

and C htouki. On requesting extradition, Morocco refused to surrender the per

sons in question on the plea that A rtic le  28, paragraph 1 , of the 1957 Judicial

(1) Shearer, supra, p .72 .

(2) Hingorani, The Indian Extradition Law, 1969, p .14.

(3) On Eichman, see e .g .  Papadotos, The ETchman T ria l, 1964; D . Lasock, II
I ;C .L .  0 ,1962, pp .355-374 ; on Argoud, see De Schutter, "Competence of the

National Judiciary Power in case the accused has been unlawfully brought within the 
national frontiers", 1965, Revue Beige de Droit International, p p .88-124; see also 
Kutner, "Petition to the U .N .  Human Rights Commission" filed  on behalf of M r. 
Tshombi, Ju ly, 1967; Time M agazine, 28 July, 1967, p .4 7 .

(4) Ben Barka A ffa ire , Annuaire Francois de Droit International, 1966, p .899.



488.

Convention between the two states provides for the non-extradition of their re

spective nationals, but prosecution could be carried out by the Moroccan Courts 

in accordance with A rtic le  28, paragraph 2 . The French authorities did not have 

the confidence that this solution would be e ffic ien tly  performed for the manifest

ation of justice, and subsequently, broke off diplomatic relations with Morocco.

A  further case involved Major Omar El Mehashi, a former member of the Libyan 

Revolutionary Command Council, who in 1975, was accused of attempting to over

throw President Moamer El Q udafi, and subsequently, sought political refuge in Egypt.

In 1976, the Libyan authorities arranged for his assassination or abduction by guaran

teeing o n e -an d -a -h a lf million dinars to a Libyan Businessman, Wanise Fehaimah, 

on the successful completion of the mission. They also supplied him with a speci

a lly  converted Land Rover to be used in the abduction. W hile carrying out the 

mission, Fehaimah contacted certain Egyptians and persuaded them to cooperate 

with him in the execution of the plan. However, the Egyptian accomplices re

ported the matter to the authorities concerned in Egypt, and as a result, Fehaimah 

wqs arrested and brought to tr ia l, which resulted in a sentence of five years' hard 

labour and a fine of £ T ,0 0 0 .  ̂ ^

Egypt, too, has resorted to an illeg a l method of recovery in 1964 against Mordeckai 

(2)
Luk, an Israeli national, resident in Ita ly , who had committed certain acts pre

judicial to Egypt's security and sovereignty. A rtic le  2 of the Egyptian Penal Code

(1) A | Ahram Newspaper, 1 September, 1976.

(2) N ew  York Times, 18 November, 1964, p . l ,  c o l.5; 19 November, p . l ,  c o l.2;
25 November, p .6 , c o l.4 (as w e ll, discussion with diplomats in Egyptian Embassy, 
London).
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of 1937 would have been applied if  he had been arrested within its national 

domain or extradited therein. Assuming that extradition would not be effected 

by the Italian authorities on the basis of reciprocity, as no extradition treaty 

exists between the two states, as w ell as on the plea that the offences were of a 

p o litic a l nature, Egyptian intelligence agents went to Ita ly  with the intention 

of capturing Luk for the purpose of prosecuting him in Egypt. In Rome, assisted 

by diplomats from the Egyptian Embassy, they located Luk and so were able to 

strike up an acquaintance with him, and slip a sleeping potion into his drink.

The drugged Luk was then placed in a trunk which was used by the Egyptian 

Embassy for courier purposes, and transported to Rome Airport for passage to 

Egypt. On passing through check-in fac ilities , taps appeared to be coming 

from inside the trunk, so airport officials insisted that the trunk should be opened 

for inspection. When it was opened, Luk emerged. This illegal act not only led 

to the expulsion of two Egyptian diplomats from Ita ly  for their part in the affa ir, 

but also placed great strain on the po litica l relationship between the two states 

for some tim e. Later, Luk returned to Israel, apparently voluntarily, where he 

was wanted for m ilitary desertion .

The most recent such case occurred in February, 1973, when eleven people, c it i 

zens of various Arab States, were forcibly seized by Israeli armed forces in a 

Palestinian refugee camp located one hundred miles inside Lebanese territory, 

and tried in Israel by a m ilitary tribunal on the grounds that they belonged to 

an organisation which caused harm or intended to cause harm to Israel, regardless 

of where such acts actually  o ccu rred / ^

(1) Jerusalem Packt W eekly , 14 August, 1973; Time M agazine, 20 August, 1973, p .31; 
New York Times, 74 July, 1973; also IsraeFTLaw of 21 March, 1972, see Bassiouni, 
Extradition and World Public O rder, supra, p . 125.
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Aside from the flagrant violation of the Ind iv iduals  human rights and the notoriety 

of the charges and principle Involved In this Irregular rendition, such practices 

affect the stability of International relations and subvert the International process. 

To place states In a position where they can benefit from these methods encourages 

further violations of the sort and erodes voluntary observance of international law, 

whether by other states or by Individuals.

As far as abduction Is concerned, the matter has a two-fold complexion. It should 

be considered from the point of view of International law to determine the exist

ence and extent of state responsibility, and on the other hand, as a matter of 

purely Internal competence to raise the issue of criminal jurisdiction.

(I) Kidnapping as a Breach of International Law

International law recognised that every state has complete sovereignty within Its 

own territory and that It holds a right for Independence and consequently, of 

equality In relation with any other p o w e r/  ̂ No other power whatsoever may

assume the right to perform any action of sovereignty In the territory of another

(2)
state that challenges Its In tegrity . This right Is also expressly protected by

the United Nations Charter which states: "A ll members shall refrain In their Inter

national relations from the threat or use of force against the territorial integrity 

or po litica l Independence of any state, or In any other manner inconsistent with

(1) Sibert, Traite de droit International public, 1951, N o .162, p .230; M c N a ir, 
"Equality of States In International Law ", 26 Modern L . Rev., 1927, p . 131 .

(2) Rousseau, Droit International Public, 1958, p .197, N o .103; Sibert, supra, p .259;
Oppenhelm, International Law, supra, p .294; see also U .N .  Charter, A r t .1 , para .2; 
A r t .2 , para .F i
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the purposes of the United Nations" /  ^

Hence, a ll  interventions of o ffic ia ls , as w ell as private persons, following a mission 

from the Government of one state, or performed with the approval of its o ffic ia l 

authorities for the arrest of a fugitive crim inal or otherwise in the territory of an

other, is prima facie a breach of international law for which the seizing state is

(2)
liable to the state of refuge. It is no longer possible to rationalise violations

of international law on grounds of raison d 'e tre , or to allow  such violations to be 

perpetrated without an adequate deterrent remedy. Apart from remedies such as 

apologies through diplomatic channels and Indemnity to the state or the party con

cerned, the first duty of the offending state Is to hand over the person In question

(31to the state In whose territory he was apprehended. ' The position should be 

reversed to that prevailing prior to the violation due to the established fact that

(4)any state resorting to illegal procedures does not acquire any right of such actions.

To this e ffec t, the Afro-Asian Draft Convention of 1961 provides in A rtic le  21 that:

" If  a person is abducted from a state by agents of another state which wishes to

(1) U .N .  Charter, A r t .2 , para .4 .

(2) O 'H Iggins, "Unlawful seizure and irregular extradition", 3 6 B .Y . I .L . ,  1961, p .280; 
Oppenheim, supra, p .338; see also Resolution of the Security Council, 868th Ses
sion, i9 6 0 , U .N .  Document S /4349; Eagleton, The Responsibility of States In In ter- 
national Law, 1928, p.44; SIbert7~supra, p p .315 and 316; Moore, A Digest of 
International Law, 1906, p .753 .

(3) See Harvard Research, Jurisdiction with respect to Crim e, 2 9 A . J . I . L . ,  o p .c it . ,  
p .628, and authorities there cited; Sibert, supra, p .320; Resolution, Para .2  of 
the Security Council on Eichman Case, supra.

(4) Lauterpacht, Recognition In International Law, 1947, p.421 .
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prosecute or enforce judgment on him, the state from which he was abducted 

shall be entitled to demand his re tu rn " /  ̂ There is also the possibility of

prosecuting the culprits -  officials or private persons -  in local courts and pos-
(2)

sibly of having them handed over to the injured state. Indeed, without such 

a remedy, the integrity of the international legal order would not be preserved.

In contrast, if  the state of asylum acquiesces or agrees in the arrest, or when the 

officials of that state participate with agents of the state seeking custody of the 

fugitive in the irregular apprehension, there is no breach of international law 

because, in this case, there is no violation of the territoria l integrity or sover

eignty of the state of refuge. Should kidnapping be purely the result of the 

work of a few individuals who acted with fu ll independence and without their 

authority's knowledge, it has been indicated that their action does not involve 

the international responsibility of their home s t a t e T h i s  argument relies on 

the notion that international law is designed to restrict state conduct and not to 

secure the integrity of a process when violated by individuals acting in their 

private capacity . Presumably that would be left to national legislation.

The same argument was also represented in the Eichman case, but it was esta

blished that those private volunteers were operating with the connivance of the 

Israeli Government.

(1) Asian-African Legal Consultative Committee, Fourth Session, Tokyo, 1961, p .3 8 .

(2) Preuss, "Settlement of the Jacob Kidnapping case", 3 0 A . J . I . L . ,  1936, p p .123 -  
124; see also the refusal of Argentine Court to extradite Jan Durcanzky as there is 
no treaty between Argentina and Czechoslovakia, The Times, 22 July, i960 ;  
Travers, "Des Arrestations au cas de venue involontaire sur le territo ire", 13 
Revue de Droit International Priv6 et de Droit Pdnal International, 1927, p .640.

(3) O 'H iggins, ib id , p .305.
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If the rationalisation that the practice Is valid because committed by private 

volunteers Is to stand, It would mean that states should allow  their agents to act 

as "private volunteers", and, thus, avoid the whole problem. Therefore, there 

Is not the slightest doubt about the responsibility of the violating state I f  no 

attempt Is made to find the culprits or grant re p a ra tio n .^

(II)  The A ttitude of the Domestic Judge

Questions of municipal law have been raised regarding the competence of Internal 

judicial authorities to try a person Irregularly brought Into the jurisdiction. There 

Is no uniform practice regarding the contention that Illegal seizure of an accused 

in violation of International law by kidnapping or by other Irregular means, and 

not under extradition treaty, deprives the domestic courts of the power to prose

cute him, although their right to do so In normal circumstances may not be In

(2)
doubt. As far as the fugitive criminal Is concerned, he cannot Invoke a

right of asylum In the state of refuge, neither has he any right whatsoever to 

speak on behalf of a foreign power nor the right of Invoking Incompetence of 

the court's alleged jurisdiction. He could be tried , notwithstanding the fact

(1) In the case of Argoud's capture effected In M unich, the conduct of the kidnappers 
was approved by the French authorities, De G au lle  has clearly implied that handing 
back the accused has never been considered, which Is a public and manifest approval 
of the breach. De Schutter, Ib id , p .l0 2 ;  see also C ocatre -Z llg len , L 'affalre  
Argoud; Considerations sur les arrestatlons Internationalement Irregulleres, 1965, 
pp. 1-71; see In Blair case, O 'H lgglns, supra, p p .305 -306 .

(2) See Ex parte EI Hot, 1 A ll  E . R ., 1949, p .373; Harvard Research, Jurisdiction with 
respect to crim e, supra, p p .623, 632; Hackworth, Digest of International Law,
V o l .2 , 1941, pp .309-312 and 320; O 'H lgglns, supra, pp .279-31 9; Lasok, supra, 
p.373 .
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that there had been no extradition procedure. It belongs exclusively to the exe

cutive from whose territory he has been wrongfully removed to complain of the

violation of its territorial sovereignty. The issue is essentially international

0)
and po litica l in character. The case of the United States v . Sobell, 1956, 

clearly illustrates this proposition in which it was held that: " . . .  if  the demanding 

state recovered the fugitive through illeg a l channels in violation of another nation's 

sovereignty, that creates a question for the po litica l branches of the Government, 

but does not raise any concerning of judicial administration ".

A  similar approach was taken in the case of Afounh v . Attorney General of Pale-

(2)
stine. In ^ a t  case the accused, Mahmoud Hassin, was arrested in Syria by a 

sergeant of the Palestine Police and brought before his judge in Jerusalem. The 

Supreme Court of Palestine did not accept the plea made on behalf of the appellant 

that, as he had been resorted in violation of international law, the Palestinian

Courts were incom patible. The Court stated that once the accused person has 

been handed over to the requesting government, he could be tried, even though 

his recovery was not in conformity with the treaty of extradition with that state.

In the case of the abduction o f eleven persons by Israeli armed forces in 1973, 

the Counsel for one defendant, a Turkish c itizen  named Fark Bulut, raised a 

jurisdictional question on the grounds that Bulut and the others were seized in 

violation of international law and that the Israeli law could only apply to them 

i f  they had committed a crime in Israel or against Israeli citizens, which was not

(1) U .S . v . Sobell, 1956, 142 F Supp, p p .524 -525 .

(2) A . D . , 1941-1942, Case N o .97; seea ls o in  Naim  Molvan v . Attorney General of 
Palestine, A . D . ,  1948, Case N o .3 7 .
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the case. The M ilita ry  Tribunal on 23 Ju ly , 1973, rejected both arguments and 

cited Eichman as a valid p reced en t/  ̂ This plea is inappropriately relied upon 

because, in the Eichman case, there was universal jurisdiction since he had com

mitted international crimes. This indicates the confusion made between subject-

(21matter, jurisdiction and jurisdiction over the person. '

There is no evidence either that the jurisprudence of c iv il law countries has

(31adopted different conclusions. It Is on the ground of the principle of sepa

ration of powers that, in these countries, an accused was denied the right to 

claim his Involuntary appearance. On the other hand, French Courts appear 

to hold that there Is no jurisdiction unless the return of the accused is voluntary 

or by regular extradition procedure. The same conclusion can be reached under

(41
the Extradition Laws of both A lgeria and Morocco, ’ which adopt the same unique 

provision of the French Law of 1927, whereby A rtic le  23 provides that "Extradition 

obtained by the French Government is null if It has been procured ’Intervenue’ In

(51the cases not provided for by the present law ". ' The n u llity  Is declared

(1) In the case of Eichman, see Judgment of the District Court of Jerusalem, 36 
ln t’ 1 L .R . , p .39^

(2) Basslouni, Extradition and World Public O rder, o p .c it . ,  p .127.

(3) See e .g .  , Germ any, Extradition (jurisdiction) Case, A . D . ,  1935-1937, p .348 
(Supreme Crim inal Court, 1936); In G e ldo f v . Meulemeester and Steffen, 31 In t’ l 
L .R . , 1961, p .385 .

(4) See Extradition Laws of A lg eria , 1966, A r t .714; Morocco, 1958, A r t .23 .

(5) fn the Argoud case, the Cour de Cassation distinguished between a "disguised extra
dition carried out by o ffic ials in disregard o f extradition treaties or laws, to which 
the provisions related and an abduction carried out by private persons, which was un
protected by the provision", Decision of 4 June, 1964, 38 Juris Classeur Perlodique, 
1964, 13806. The decision Is criticised by some writers that the court based its d e - 
clsion on doubtful precedents, Shearer, supra, p. 74; see in contrast, In Re foils, de
cided on 22 July, 1933, A .D . ,  1933-1934 , Case N o .7 7 .
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by action of the examining authority on Its own In itia tive  (meme d 'o ffice , par la 

jursidctlon d'Instruction), or by a judgment on the motion of the extradited per

son after his surrender. In the case where rendition has been annulled, the person 

In question, If  he has not been claimed by the requested government, Is released 

but he may be re-arrested If found In the French territory thirty days or more after 

his liberation /  ^

The position In Egypt and other Arab States does not d iffer from what Is practised 

generally In c iv il law or common law countries, as no such provision Is provided 

therein similar to that adopted In the French Extradition Law. In the case of Luk, 

Egypt was perhaps encouraged to resort to such an Illeg a l rendition because the 

Egyptian courts accept jurisdiction over the person of an accused present In court 

and exercise It no matter how It was secured. Had he been recovered for trial 

his legal position is different from a person who has been surrendered as a result 

of lawful extradition proceedings. The latter is protected by the doctrine of 

specialty, but the other may be crim inally  prosecuted for any other crime com

mitted within the jurisdiction of the recipient state.

If ,  then, m unicipal courts have occasionally fa iled  In this sphere to affirm their 

readiness to enforce International law , their decisions thus cannot be said to 

affect the principle that an arrest In vio lation of International law can have no 

legal e ffec t. But the practice w ill continue, unabated,so long as the courts 

accept in personam jurisdiction on the basis of mala captus bene detentus, a

(1) See Extradition Laws of France, 1927, A r t .25; A lgeria , 1966, A r t .7 l6 ;  Morocco, 
1958, A r t .25 .
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maxim which is compatible with neither human rights nor due process.

The remedy suggested to bar the ripening of such violations of law into lawful out

comes found its expression in the maxim ex injuria {us non oritur

remedy is deemed, in the present system of International Law, an indispensable 

corollary to certain rights without which these rights would have no real signifi

cance.

Therefore, to guarantee the ind iv idual’s right to freedom from arbitrary arrest and

(3)detention, as w ell as the security of the person, a proposal is contained in a 

resolution proposed at the 1968 Freiburg International Colloqium on International

(4)
Extradition. The purpose of the Conference was to prepare for the Tenth 

International Congress of Penal Law to be held in Rome in 1969. The proposed 

Resolution is as follows:

In conformity to the contemporary trend to attribute to the 
individual the quality of subject of international law, it is 
suitable to recognise that the individual who is the object 
of an extradition procedure may uphold before national 
and international jurisdictions the prerogatives recognised 
to him by the Universal Declaration of Human Rights and 
by international treaties.

(1) Schwelb, MThe International Court of Justice and Human Rights Clauses of the 
C harter", 66 A . J . I . L . ,1 972, p .3 37 .

(2) For a discussion o f the ru le , see Bassiouni, Crim inal Law and Its Process, 1969, 
p p .3 7 0 -3 7 5 .

(3) See e .g .  The Universal Declaration o f Human Rights of 1948, Arts. 3 ,9 ,1 0 ;  The 
International Covenant on C iv il and Political Rights o f 16 December, 1966, "not in 
force", A r t .9: The European Convention for the Protection of Human Rights and 
Fundamental Freedoms of 4  November, 1950, A rts .3 and 5: The Inter-American Con
vention on Human Rights, 1969, A r t .7 .

(4) See Bassiouni, "International Extradition in American Practice and World Public 
O rder", 3 6T en n . L . R ev ., 1968, p p .1 -30 ; also Kutner, "World Habeus Corpus, 
Human Rights and World Community", 17 De Paul L . Rev, 1967, pp. 1 -3 8 .
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To this e ffect, and with a measure to foresee a general 
International convention It might be useful that there 
be recognized regional or International jurisdictions 
susceptible to hearing Individual recourses directed 
against the decisions of national authorities rendered 
In violation of the aforementioned Individual rights.
These jurisdictions could also be ceased w ith a pro
cedure Inspired by habe0*  corpus which would permit 
and give a more effective and practical remedy for the 
establishment of the rule of law on a w orld-w ide basis.

This Resolution was recommended for discussion as one of the topics of the Tenth

International Penal Law Congress of Rome, 1969. Consequently, It Is suggested

that an International criminal tribunal should be established In order to avoid

criminal justice remaining In the hands of victorious nations or Individuals acting

like International police a u th o ritie s /  ̂ Also, I f  the fugitive criminal Is brought

before the court of the state demanding prosecution by relying on the use of force

(2)or deceit (la  ruse), the court should have no right to try him. '

C . Mistaken Surrender

Confusion Is also possible with the cases In which the party concerned was brought 

within the borders of the requesting state by officials of the other state without 

formal extradition proceedings. This may occur In two cases: first, If  one state

(1) Resolution X I a .1 .2  sub. 1 .2  of the Rome Congress, 41 R . I .D .P . ,  supra, p . 15.

(2) Resolution X I I ,  a . 1.1 and 2 , supra, p . 15; see also Dickenson, "Jurisdiction 
following seizure or arrest In vio lation of International law ", 28 A . J . I . L . ,  1934, 
p . 24 4 . This approach Is more appropriate than that provided In the Draft Conven
tion on Jurisdiction with respect to crime drawn up by Harvard Research In 1935, 
whereby A rtic le  16 stated that: In exercising jurisdiction under this convention, 
no state shall prosecute or punish any person who has been brought within Its te rri
tory or a place subject to Its authority by recourse to measures In violation of inter
national law without first obtaining the consent of the state or States whose rights 
have been violated by such measures, 29 A . J . I , L . , supra, p .623.
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delivered up a fugitive offender to another In the absence of any obligation to 

surrender, as the result of a mistake and without formal authorisation from its 

competent authority. This happened in the well-known Anglo-French case of 

Savarkar at M arseille in 1911, which led to an arbitration before the Permanent 

Court of A rb itra tion . The claim from the French Government for the restitution 

of the fugitive from G reat Britain failed before theTribunal, which found that, 

while an irregularity was committed in Savarkar's arrest and subsequent delivery  

to the British Police authorities, there is no rule of international law which imposes, 

under these circumstances, any obligation on the power which has the custody of 

the prisoner to restore him, because of a mistake by the foreign agent who delivered  

him up to that power. The Court found that the case was not one of recourse to 

fraud or force in order to obtain possession of a person who had taken refuge in 

foreign territory, and that a ll  those who participated in the matter certainly  

acted in good faith and had no thought of doing anything u n la w fu l/ ^

This position has been pronounced in another case which resembled many points in 

Savarkar's case. An Hungarian national accused on the grounds of embezzlement 

left for Egypt in 1928. Before the formal extradition proceedings had begun, the 

Egyptian Police, acting on the request of the Hungarian Consul, brought the accused 

from A lexandria to Trieste. Ita ly  permitted the transport of the accused on the

(1) See Scott, The Hague Court Reports, 1916, p .274; Protocols des Seances et Sen
tence du Tribunal d^Arbitrage (The Hague, 1911), p . 58; see a Iso Hamelin,
L ‘A ffa ire  Savarkar "Extra if du Recueil general de jurisprudence, de doctrine et de 
legislation colonials, 1911li, who defends the French view that G rea t Britain should 
give him up, and should request his extradition in a formal way,Savarkar Arbitration: 
U .K . Reply (1911), p .26 .



ground of an Extradition Convention concluded in 1869. The Criminal Court at 

Budapest thereupon asked the Hungarian M inister of Justice to issue a new request 

for extradition from Egypt and Ita ly . In the decision issued by that Minister of 

26 January, 1928, it was held that there is no rule of public international law, 

according to which courts of a state have no right to conduct criminal proceedings 

against an accused who returned from abroad by any means other than extradition.

The fact that the accused had been brought home otherwise than In the course of 

regular extradition proceedings can have no influence on the prosecution of the 

c r i m e I n  these cases, no violation of International law Is involved, and 

it Is, a t most, a matter of an Internal nature against the o ffic ia l who went beyond 

the limits of his competence. There would seem to be no such duty to return the 

person mistakenly surrendered, but the state, who obtained custody of the fu g itive , 

may not take advantage of the mistake and rede liver the person concerned, fo llow -

(2)
Ing a request from the state where he was obtained, as a gracious and friendly a c t.

In the second case, a fugitive criminal may be handed over by the o ffic ia l of the 

locaLstateto the prosecuting state under some mistake Induced by fraud or decep

tion on the part o f the authorities of the requesting state. This happened in the 

Colounje Case whereby a Panamanian C itizen  was induced by false pretences to 

go to the Canal Zone where he was arrested by police agents of the Zone. The 

Commission held that" for this act of a police agent In the performance of his

(3)
functions, the United States of Am erica should be held lia b le " . This method

. . « . « » t t  i  . i  ( • v i  > |  i * * |  ‘ t  r  * t 5 * i  - : ♦ i

(1) In Re Karoly R. decided on 26 January, 1928, A . D . ,  1927-1928, Case N o .236.

(2) M c N a ir , Extradition and Extraterritorial Asylum, 2 8 B . Y . I . L . ,  1951, p . 192; 
O'HTgglns, "Unlawful Seizure and Irregular E x t r a d i t io n Ib id ,  p .319 .

(3) Decided on 27 June, 1933, A . D . ,  1933-1934 , Case N o .96 .
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is considered illeg a tan d  thereby, the local state can demand the return of the 

person in question, and, should the state demanding prosecution want him back, 

it  must ask his extradition in a formal manner. Such an approach has been adopted 

in A rtic le  28 of the Afro-Asian D raft Convention of 1961, but the Delegation of 

India did not accept the provisions of this A rtic le  as, in its v iew , it would be 

d ifficu lt to determine which should be the competent authority to decide whether 

the extradition had taken place as a result of fraud, deceit or m isrepresentation.^

There is nothing in the Arab League Extradition Agreement to cover such cases.

As previously mentioned, the irregularity of the proceedings in the asylum state 

leading up to the issuance of the warrant and surrender are not examined in the 

Courts of the demanding state, whether under the common or c iv il law systems. 

Consequently, these courts can easily exercise their criminal jurisdiction over 

the person surrendered who cannot, as w e ll, raise any irregularity in the proce

dure adopted by the surrendering state, as a bar to his prosecution. He can be 

tried for any crime other than that for which he has been extradited. This a tt i

tude is exem plified by the decision of the Supreme Court of Palestine in the

(2)
case of Youssef Said Abu Dourrah v . The Attorney G en era l. The appellant 

in that case had been extradited from Transjordan to answer a charge of murder.

It was contended, on his behalf, that the charge was of a po litica l nature, while 

extradition had been granted for a common crime on ly . The Court declined to 

consider that contention on the ground that "even supposing it wereof a political

(1) Asian-African Legal Consultative Com m ittee, Fourth Session, Tokyo, 1961, p .4 0 .

(2) Decided on 20 January, 1941, A . D . ,  1941-1942, Case N o .lO l;  see also Morgen- 
stern, "Jurisdiction in Seizures effected inviolation of International L aw ", 29 
B . Y . I . L . ,  1953, p p .265 -282 , A r t .272 .
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nature, nothing prevents the man, if  he is w ithin the jurisdiction of this country, 

from being tried for i t " .

This is a situation where the law-breaker state is in a more advantageous position 

than the state who may have obtained the surrender of the fugitive offender legally. 

This mostly happens in cases of po litica l offenders who cannot otherwise be extra

dited .

Therefore, it  would seem reasonable that states should not take advantage of such 

illeg a l procedures as a means of restoring fugitive criminals to its jurisdiction as 

no right can be gained from an il le g a lity . They should be released from custody 

and allowed to go wherever they like or redelivered to the asylum state which had 

surrendered them. This position could be achieved, for the sake of justice and 

the protection of human d ign ity, if  states stipulated in their municipal laws a 

provision sim ilar to A rtic le  23 o f the French Extradition Law of 1927, whereby 

jurisdiction may be vitia ted  by an irregular surrender/  ̂ |f  such a method of 

rendition occurs, which is not approved o f, the principle of speciality must be; 

applied and the person concerned can assert hTs right before the courts of those 

states, as the law-breaking state should not be in an advantageous position under 

any circumstances.

(1) S im ilarly , see the Extradition Laws of A lgeria , 1966, A r t .714; Morocco, 1958, 
A rt .2 3 .



2 . Extradition Compared to Similar Institutions

A . Demanding Prosecution of the Person Requested

The number of fugitive criminals seeking refuge abroad would be reduced If  the 

principle that crime should not go unpunished and that criminals should be pro

secuted and punished by a competent jurisdiction Is adhered to by a ll states.

In the present state of international law , it has been proposed by some writers that 

states must either find a way to develop a cosmopolitan system of criminal juris

prudence or administer the penal law of other states, or that of the requested

(1)
state, as alternatives to the surrender of fugitives.

The first a lternative in dealing with the problem of fugitive criminals would be 

for the state, In whose territo ry  the fugitive seeks asylum, to prosecute and 

punish him In Its own courts for crimes wherever committed. Such conception 

of an abstract law, generally applicable in a ll places, can only be an Ideal 

which It  Is hoped to achieve, though doubtless we shall never completely attain 

I t .  The answer to this suggestion is conclusive. In the first place, It  would 

Involve the assimilation of the criminal laws of a ll  countries with no considera

tion for their social conditions, which Is obviously unrealistic.

The second a lternative Is the adoption o f criminal proceedings, which must be 

understood to mean the institution of proceedings by one state at the request of 

another state, Itself competent to prosecute. A  request for assuming prosecution

(1) Dickinson, Extradition, In Encyclopaedia o f the Social Sciences, 1931, p .237.
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Is a genuine request for judicial assistance if  the requested state has no original 

right of prosecution but takes action only on behalf of the requesting state so 

that the la tter, if  only by means of criminal proceedings in the requested state, 

can enforce its own right of p ro secu tio n .^  The objection is that the state 

of refuge, by applying the penal law of the locus d e lic ti in prosecuting a ll  male

factors who may happen to come within its jurisdiction, opposes the w idely  

accepted principle that a state does not enforce the penal laws of another s ta te .^

G rave d ifficu lties lie in the way of an effective and universal implementation of 

this solution. Even when the prosecuting state applies its own laws this would 

involve a great hardship on the criminal where he may be subject to a dual penal

(3)lia b ility  if  he subsequently returns to the locus d e lic t i.  The answer, from 

motives of convenience, is equally fo rc ib le . A  state, which sees no interests 

of its own affected by the actions of the crime committed outside its own terri

tory, may fa il to display diligence or enthusiasm in carrying out prosecution and 

punishment. Another objection could arise from the complicated questions of 

jurisdiction in some states from the concept of the strict te rrito ria lity  of

(1) Von W eber, A ktuelle  Probleme der Auslieferung. D ie Ubernahme der strafverfolgun 
und der Strafvollstreckung. In ZeitschriFt for D ie  Gesamte Straf-Rechtswissenschaft 
(1969), pp. I 88 -1 9 8 , cited in H fi Grutzner," Internationa I Judicial Assistance and 
Cooperation in Crim inal M atters, U Bassiouni and Nanda, o p .c it . ,  p. 218.

(2) Some Treaties providing to the contrary, such as the European Convention on the 
Punishment of Road Traffic Offences, 1964; The European Agreement on the super
vision of conditionally sentenced or conditionally released offenders, 1964.

(3) Moore, Extradition, supra, p p . l ,  7 -9 .



crim e. Therefore, as a general a lternative to extradition as a measure of

international crime control, assumption of prosecution by the state of refuge is 

unsatisfactory. In fact, the assumption of prosecution by the state of refuge 

may present itself in three cases. First, when a state refuses to extradite its 

own subjects for crimes committed abroad. This rule has been previously dis

cussed in Section II of Chapter IV  of this Study. It is sufficient to note here 

that the Tenth International Congress of Penal Law of Rome, 1969, stated, 

in Resolution V I I ,  that states which fundamentally do not extradite their own 

citizens (principally  the Continental Nations) shall be bound to institute their 

own prosecution upon the request of a petitioning state. Also, those states 

(gen era lly  the nations of the Anglo-Am erican Legal World) which follow the 

principle o f extradition of their own citizens, are likewise bound to institute 

their own criminal prosecution i f  such an extradition is barred by lack of recipro

c ity  with the petitioning state.

Second, in cases of minor offences which are not extraditable owing to.the rela

tive  lack o f severity of the punishment, such as many of the road traffic offences

contained in the European Convention on the Punishment of Road Traffic Offences,

(2)
30  November, 1964. This Convention provides, a lte rn ative ly , for the

adoption o f criminal prosecution by the state of the offender's residence, or for 

the enforcement by that state o f penalties imposed in the state where the offence

(1) See o p .c it . ,  Chapter I I I ,  Section I of this Study (Jurisdiction).

(2) Council of Europe, European Treaty Series, N o .52, a similar provision embodying 
the representation principle is to be found in the Crim inal Law of Switzerland. 
(The Road Transport Law o f 19 December, 1958, A rt. 101).
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was committed, provided that the traffic offender has been given an opportunity 

to present his defence. The European Agreement on the Supervision of Condi

tionally  Sentenced or Conditionally Released Offenders ^  of 30 November, 1964, 

also covers methods of supervision In states other than the sentencing state, as w ell 

as the enforcement of sentences In the probability of the suspension being revoked.

Further, certain bipartite treaties ®  and m ultilateral conventions ^  concluded 

among states connected p o litica lly  or econom ically, stipulate, In general terms, 

that the contracting parties w ill render each other maximum support In the suppres

sion of crim e. Assistance Is not limited In connection with offences for which 

extradition Is requested , but also In criminal proceedings directed against a 

country's own nationals or In respect of offences which are not punishable In the 

requested state. Refusal of cooperation Is possible on various ground such as 

the po litica l nature of the offence or like offence, or I f  It considers that the exe

cution of the request would conflict with the basic principles of Its legal system,

(1) Ibid, N o .51; These Two Conventions of the Council of Europe have not yet taken 
fo rce .

(2) See b ila tera l Treaties between France and the Francophile Stafesof Africa concerning 
jud ic ia l cooperation; see M angln, "Les Accords de Cooperation en matierede justice 
entre la France et les Etats Afrlcalns et M algache", 16 Revue Jurldique et politique
d'outre -mer, 1962, p p .339-364 ; The Union of Soviet Socialist Republics concluded 
during the years 1957 and 1958, b ila tera l agreements with a ll  the states of the so- 
called Communist Block providing for the granting of judicial assistance in the sphere 
of c iv il ,  fam ily and crim inal law . To the same e ffec t, see The Treaty of 20 M ay, 
1966, between the German Democratic Republic and Yugoslavia, A r t .79.

(3) European Convention on M utual Assistance In Crim inal Matters, 20 A p ril, 1959, 472 
U .N .T .S .p . l85; see also De Schutter, International Crim inal Law In Evolution, 
Mutual Assistance In Crim inal Matters between the Benelux Countries, 14 Nederlands 
TIdlschrlft, 1967, p p .382-397 ; Eoropean Convention (Draft) on Transfer of Proceed
ings In Crim inal Matters, Document of the Council of Europe, DPC/CEPC IV (70) 1 .



or with an International obligation, or In the case of non bis in idem or lapse of 

tim e. Crim inal proceedings conducted in the requested state thus serves, in the 

final analysis, to promote criminal proceedings in the requesting state. That the 

requested state judges the crim inality of the deed and the guilt of the offender in 

the light of its own laws does not a lter the fact that it is an act of judicial assist

ance. As the requested state has no original right of prosecution, a conditional 

competence for prosecution must be created for it ,  which it can make use of only 

when the state, in which the place of commission is located, makes a request for 

prosecution.

In the sphere of the Arab League, the 1954 Agreement for subpoena and judicial

d e p u ta tio n /  ̂ similar to the jud ic ia l treaties concluded by Syria, on the one hand,

( 2)
and Lebanon and Jordan, respectively, on the o th e r / ' stipulates the rights of any 

contracting state to request any other state bound by this Agreement to proceed on 

its behalf in its territory with any judicial proceeding connected with a pending 

case. The same can be said in the 1957 Treaty of jud ic ia l cooperation between

(1) The Agreement was approved by the Council of the Arab League on 14 September, 
1952, during its 16th ordinary session. It was signed by: Jordan on 17 February, 
1953; Lebanon on 18 February, 1953; Syria on 19 A p ril, 1953; Saudi Arabia on 
23 M a y , 1953; Egypt on 9 June, 1953; Iraq on 27 July, 1953; Yemen on 28 
November, 1953. The instruments of ratification were deposited at the Secretariat 
by Saudi Arabia on 5 A p ril, 1954; Egypt on 28 July, 1954; Jordan on 28 July, 
1954; Syria on 29 September, 1956; Iraq on 3 O ctober, 1957; Kuwait on 20 M ay, 
1962.

(2) See b ipartite Treaties concluded by Syria with Lebanon, 1951, Chaps. 3 and 4; 
Jordan, 1953, Chaps. 6 and 7 .  The letter of request is submitted . from the 
jud ic ia l authority of one contracting party to the competent authority in the other 
state.



France and Morocco.^  ̂ The types of mutual assistance provided therein could 

be the execution of letters rogatory, the transmission of records or documents, the 

hearing of witnesses and experts, the service of writs and records of judicial ver

dicts. It is even possible, when the offence gives rise to extradition, to request 

a house search or the seizure or transmission of everything that may be considered

as an evidence of the offence insofar as the municipal laws of the requested state 

(2)
perm it. However, it is not possible to ask in the letters rogatory for the

arrest of the accused person who is to be questioned, because this measure is only 

taken under the extradition procedures. In the Arab League Agreement, the 

letter of request is submitted through diplomatic channels and is executed by the 

competent judicial authority in compliance with adopted legal proceedings.

But i f  the requesting state desires to execute the request in some other w ay, such 

desire is accorded, unless it conflicts with the law of the state giving effect to the 

request. The requesting jud ic ia l authority is informed of the place and time of 

the execution of the request in order to permit the party concerned to appear in 

person if he so wishes, or appoint someone to stand for him. Where it is not 

possible to give effect to the request, or where it is in respect of a matter or 

proceeding which the law of the requested state does not permit, the latter 

should so inform the judicial authority o f the requesting state giving the reasons

(1) See France-Morocco of 1957, Part 1 , Judicial Cooperation, S e c .I, Subpoena and 
D e liv e ry  of Documents and jud ic ia l and non-jud ic ia l papers; S e c .I I ,  Execution of 
Judicial Deputation, C haps.8 -11 ; S e c .Il l ,  The attendance of witnesses in Crim inal 
cases, Chaps.14 , 15; see also Extradition Laws of A lgeria , 1966, A rts .721-725; 
Morocco, 1958, Arts #3Q -34? Tunisia, Code of Crim inal Procedure, 1968, Arts. 
331 et seq.

(2) See also Extradition Treaty between Belgium and Lebanon, 1953, A r t . l6 .



(A rtic le  7 ) . The said Agreement states also that a judicial proceeding taken in 

compliance with a letter of request in accordance with the aforementioned provi

sion, shall have the same legal effect as if  it  had been taken before the authority 

of the requesting state (Article 8 ).

The third case for the assumption of prosecution by the state of refuge is in the class 

of offences known as delicta juris gentium crimes under international l a w .^

These crimes threaten to undermine the very foundation* of the enlightened inter-

(2)
national community as a whole, and it is this quality that gives each one of the 

members of that community the right to extend the incidence of its criminal law 

to them, even though they are committed outside the state's boundaries, ^  and 

the offender has no special connection with the state. One essential pre-requi

site for the application of the municipal criminal law of a certain state Tn a parti

cular case is that the offender be in its territory . For instance, the Convention 

for the Suppression of the Traffic in Women and Children of 30 September, 1921,

(1) See e .g .  The Four Geneva Conventions of 12 August, 1949; The Convention of 
High Seas of 4 A p ril, 1958, A rt. 19, dealing with piracy, cited in M uller-W ise,
I . C . L . ,  1965, pp. 8 7 ,2 1 5 .

(2) Jescheck, "Crimes du D roit de G ens", 3 6 R . I .D .P . ,  1965, p p .503-544 .

(3) See the Legislation proposed by Dublin Government, whereby terrorists who commit 
crimes of violence such as explosives, firearms offences, kidnapping and hijacking  
and subsequently, cross the Irish border are to be brought to trial in the Republic by 
the Special Crim inal C ourt. Ulster Courts w ill be given similar powers. The 
scheme proposed is an alternative to amending Irish Extradition Law, which has 
effective ly  prevented "p o litica l offenders" from being extradited. See The G uardian, 
24 M ay , 1974.
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as amended by Protocol of 21 November, 1947, states, In Article 2, that:

The high contracting parties agree to take a ll measures to 
discover and prosecute parties who are engaged in the 
traffic  In children of both sexes and who commit offences 
within the meaning of A rtic le (1) of the Convention of 
4 M ay, 1910.

In other recent Conventions, the contracting states have been content to merely 

establish an obligation to punish, In certain Instances, by applying the active

personality principle in those states which refuse extradition of their own c lt i -

(2)
zens. These Conventions, which Egypt and certain of the Arab States have 

become parties to, are as follows:

Convention for the suppress of the Traffic In Persons and of Exploitation of the

(3)Prostitution o f others of 21 M arch, 1950 ' which provides that in case of the non

extradition o f a national who commits any of the offences referred to In Articles 1 

and 2 of the Convention, prosecution and punishment must be carried out by his 

own state. Such provision shall not apply when the person charged with the 

offence has been tried in a foreign state, and if convicted, has served his sentence 

or had it remitted or reduced In conformity with the laws of that foreign state.

Convention for the Suppression of Counterfeiting Currency and Protocol of 20 A p r i l , 

1929. This Convention of monetary protection Imposed, in A rtic le  8, a duty 

of prosecution and provides for the Identical treatment of both foreign and domestic

(1) See Chap. II pf this Study, o p .c it . ,  p . 125.

(2) Ib id , Chap. I I ,  pp. 125 -128 .

(3) (Articles 9 and 10).
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money. The application of the active personality principle in those lands which 

refuse extradition of their own citizens is followed, even in a case where the 

offender has acquired his nationality after the commission of the offence.

To the same e ffect, in the field of narcotic drugs, which constitutes a serious evil 

for the individual and is fraught with social and economic danger to mankind, the 

single Convention on Narcotic Drugs of 30 M arch, 1961 /   ̂ imposes a duty of 

prosecution in case extradition is not a v a ila b le . In this respect, paragraph 2(iv) 

of A rtic le  36 states as follows:

Serious offences enumerated in paragraph 1 of A rtic le  36 
committed either by nationals or by foreigners shall be 
prosecuted by the party in whose territory the offence 
was committed, or by the party in whose territory the 
offender is found i f  extradition is not acceptable in 
conformity with the law of the party to which ap p li
cation is made , and i f  such offender has not already  
been prosecuted and judgment given.

Such offences mentioned in this A rtic le  shall be defined, prosecuted and punished 

in conformity with the domestic law of a party.

In the fie ld  of hijacking and certain other acts committed onboard a ircraft, The Tokyo

(2)
Convention of 14 September, 1963, gives effect to the concurrence principle as

(3)
w e ll as the Hague Convention of 16 December, 1970, which represents a reasonable,

(1) Ib id , C h a p .II, p .127.

(2) For the text of 1963 Tokyo Convention, see, 1970, 20 U .S .T . ,  2948, T . I .A .S . ,  
N o .6768; The Arab States parties to this Convention are: Jordan, Libya, Saudi 
A ra b ia .

(3) F o rth e fe x to f 1970 Hague Convention, see 65 A . J . I . L . ,  1971, p .440 et seq; 
see also Bin Cheng, "The Hague Convention on H ijacking of A irc ra ft, 1970", re
printed from The Aeronautical Journal, V o l .76 , N o .741; September, 1972, p .532; 
The Arab States parties to this Convention are Iraq and Jordan. It has also been 
signed by Kuwait on 15 Ju ly , 1971, in London, but this has not been ra tified .



albeit not a complete, implementation of the adage aut dedire aut punlre, so

that the hijacker should not be able to find a haven of Impunity, at least amongst 

the contracting states. This Convention has been supplemented by the Montreal 

Convention on 23 September, 1971 /   ̂ for the suppression of unlawful acts against 

the safety of c iv il av iation . This latter Convention Imposes w ide-reaching duties 

of prosecution. To this e ffec t, A r t ic le  7 provides that:

A contracting state In the territory of which the alleged
offender Is found shall, If  It does not extradite him, be
obliged, without exception whatsoever and whether or 
not the offence was committed In Its territory, to submit 
the case to Its competent authorities for the purpose of 
prosecution. Those authorities shall take their decision 
In the same manner as In the case of any ordinary offence
of a serious nature under the law of that state.

W hile It Is true that some of the states most d irectly  concerned In recent years with  

hijacking were not at the Conference, and a number of others have not signed the 

Convention, let alone ratified  I t ,  yet the drawlng-up and coming Into force of the 

Convention among a large number of states would, In addition to the direct results 

which the Convention achieves, have the Indirect effect of expressing the consensus

of opinion of the states Involved as to what Is only regarded as the appropriate norms

of conduct of responsible nations. The only Arab State party to this Convention Is

Jordan. W hat Is now required Is that Egypt, as w ell as other Governments, must

join In common action and expedite their ratification of this Convention.

A ll  states must unflinchingly stand up against blackmail and must abandon the idea

(1) Petter Kennan and others, Shawcross on A ir Law, V o l . I I ,  3rd E d ., 1974, pp. 
260A -260 F . This Convention closes Its eyes to the problems resulting from the 
political elem ent. See Sundberg, "Piracy and Terrorism", I Bassiouni and Nanda, 
o p .c lt . ,  pp .4 7 8 -4 9 0 .
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that they can buy immunity with leniency and safety of their airlines by amnesty.

They owe it to their peoples. They owe it to the unimpeded conduct of foreign 

relations and to the free flow of international trade and tra ffic . It is an urgent

0)
requirement of political ecology to cleanse the world of terrorist contamination.

In the opinion of some writers, it w ill be desirable to implement the modest demand 

of international solidarity in the war against international crimes by means of purely 

national instruments. Two main conditions have to be satisfied:

a . A  suitable arrangement as to the incidence of the municipal criminal law of

each and every state, so that the principle aut dedere aut punire can

be realised without any serious loopholes being left through which 

offenders are able to escape criminal responsibility.

b . Absorption of a ll international crimes by the municipal law so that it 

can be exercised whenever the criminal is apprehended within the 

territory of the s ta te .^

It is worth mentioning that the draft new Penal Code in Egypt provides, as an a lte r

native to extradition, the assumption of prosecution of the fugitive malefactors

accused of certain international crimes wherever committed if  they happen to come

(1) See the hijacking of Paris-bound French a irlin e fto U g an d a , Ju ly, 1976, and its
subsequent act of aggression against the sovereignty o f Uganda by Israeli commandos,
who rescued the remaining 116 Jewish hostages at Entebbe A irport, after flying 5 ,0 0 0
miles undetected in their Hercules Transport a ircra ft, The D a ily  Telegraph, 2 August, 
1976.

(2) See Fe ller, "Jurisdiction over offences with a foreign elem ent", II Bassiouni and 
Nanda, supra, p .45; see also Penal Codes of Federal Germany, 1969, S ec .6; 
Ethiopia, 1957, A r t .17; G reece , 1950, A r t .8; Poland, 1932, A r t .9; Ita ly , 1930,
A rts .5 -7 ; see U .S .S .R . Decree on Penalties for A ircraft H ijacking , 1973.
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within Egyptian jurisdiction /   ̂ Those crimes providing cause for extradition  

are: piracy, traffic  in women and children, circulation of and traffic in obscene 

publications, slave trade, counterfeiting currency, narcotic tra ffic , sabotage of 

international transport and communications.

B . Domestic Execution of Foreign Penal Judgments

The second type of international assistance in criminal matters, which correlates 

with the assumption of prosecution by the state of refuge, is the domestic execution 

of foreign criminal judgments. This question becomes very delicate if  there is 

need to apply foreign laws and to recognise their extra territo ria lity . W hile some 

authorities are of the opinion that it is possible to enforce the c iv il and not the 

penal foreign judgments outside the state in which it was issued, other jurists, how

ever, advocate a contradictory opinion based on the fact that it is not fa ir to ignore, 

com pletely, the foreign penal judgment, as modem social requirements, the spread 

of crim inality and the necessity for cooperation between countries to combat it , 

call for the respect of these judgments. It is not incompatible, however, w ith the 

sovereignty of the state if  it takes this judgment as a basis for those measures which 

its laws may take for public security. It gives it its external force of execution 

and the size of effects it requires. So there is no need to differentiate between

the c iv il and the penal judgments as each of them expresses the imperium of the

(2)
state of the judge who has issued i t .  Undoubtedly, the idea of enforcing

. ( . 1 > i ; i »*T • ‘ t ' ‘ • V  I : • M ' ? -1* M  '■ 'I 'I ■ ’* ! '■ • • • • 1 1

(1) A li  Rashed, Criminal Law, supra, p .81 .

(2) Donndieu de Vabres, Revue de Droit Penal et de Crim inologie, 1950, p . 4 57 .
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foreign penal judgments was not easy to accept at first, and It was only brought 

back to mind la te ly . It Is pertinent to remark here that the morerecent the crimi

nal legislation, the more liberal the attitude It takes with regard to the positive 

effect of these judgments and the more systematic Its arrangements In this connect-

Some countries hold agreements to reciprocate the enforcement of foreign judgments 

like the Agreement between France and Morocco of 1 A p ril, 1912, whereby A rtic le

22 stipulates the reciprocity of the enforcement of penalties restricting freedom

(3)
Issued by the courts of each of the two countries In the territory of the other.

(1) Long before Switzerland had executed the criminal judgments of foreign courts when
ever Its own crim inal law would apply by virtue of the territorial principle and the 
offender has been tried abroad at Switzerland's request (A r t .3 (2 ), para .2) of the 
Swiss Penal Code. It gives effect to the criminal judgments of foreign courts as 
w ell as In cases where Swiss Crim inal law applies by virtue of the passive personality 
principle (A r t .5(3) of the Code); sim ilarly, with the consent of the parties concerned, 
It has the power to allow  punishment Imposed In a foreign judgment to be carried out 
In Switzerland In cases where extradition of the sentenced offender has been requested. 
(A r t .30 of the Swiss Extradition Law, see also Italian Penal Code, A rt.l2 ),s e e  Feller, 
"Jurisdiction over offences with a Foreign Element", supra, p . 39 .

(2) See the French version of the Swedish Law of 22 M ay, 1963, on the question of co
operation In the execution of the Crim inal judgments In relation to Denmark, Sweden, 
Norw ay, Finland, Iceland, 34 R . I .D .P . ,  1, 1963, p .267; The Benelux Treaty on the 
cooperation In customs and excise, matters, 5 September, 1952, A r t .4 , and In the 
Convention on Import, Export and Transit, of March, 1961, A rt. 13; see De Schutter, 
"International Criminal Cooperation, The Benelux Example", II Bassiouni and Nanda, 
supra, p .254 .

(3) Bouzat and PInatel, Tralt6 de Droit P6nal et de Crlm lnologle, V o l .2 , ed. 1963, 
p. 1343; Aslan-Afrlcan Legal Consultative Committee, Memorandum submitted by 
U .A .R . Delegation, 7th Session, 1965, p p .6 9 -8 8 , at p .74.
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The International conferences advocated the same possib ility .^  The Draft of

the unified code set by the League of Nations to combat terrorism recognises only the effect

(2)
of foreign penal judgments on Recedlvlsm.

The latest development Is represented by the European Convention on the Inter

national va lid ity  of criminal judgments, which was signed during the Conference

(3)
of European Ministers of Justice at the Hague on 28, M ay, 1970. The possi

b ility  for the execution of sentences exists In regard to those Imposing measures of 

Imprisonment, monetary fine , or confiscation and even those decreeing a depriva

tion of c iv il rights or authority, except where the offence for which the sentence 

was passed Is a p o litica l, or of a purely m ilitary nature, or like offence. Provi

sions, also, exist for dual liab ility  In both states, effects of the transfer of enforce

ment, judgments rendered In absentia, the principle of non bis In Idem, and the 

taking Into consideration of previous criminal judgments. N otably, there must 

exist a rational point of relation between the accused and the state attempting

execution. Such a sufficient point of relation should c learly  evidence the

(1) See e .g .  Paris Conference, 1895; Washington Conference, 1910; Bucharest Con
ference, 1929, A r t . (6 ). In the latter Conference, It was decided that every legal 
penal judgment decided by a competent judge in compliance with the applicable law 
gives abroad, under the supervision of the local judicial authority, the effects neces
sary for International cooperation and which complies with the public policy of the 
country which Is requested to enforce I t .  The Conference deemed It necessary to 
show by an International agreement, a table of the penalties and security measures 
equivalent among the states forming the International fam ily.

(2) Revue de Droit Penal et de Crlm lnolog le , 1935, p .733 ; see also the Reports and 
Deliberations of the V II I  (Lisbon, 1963) and IX (Hague, 1964) Congress of Inter
national Law Association.

(3) See Council of Europe Document, 2682, 8 December, 1969, 9 International Legal 
M aterials, 1970, p .450; European Treaty Series, N o .70.
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appropriateness of execution in the requested state. This would be shown, for

example, i f  the offender resided there or if  other general conditions for a more

effic ien t social rehabilitation existed in the state which has petitioned for execu

t e
tion of the foreign judgment.

In respect o f Egypt, it may be stated that its contemporary Penal Code does not 

recognise the positive effects for the foreign criminal judgment. The Court of 

Cassation, in one of its decisions, said:

It is one of the prerequisites of every country to be independent 
in its administrative and jud ic ia l affairs, and it alone should en
force what judgments its courts may issue in the name of the
supreme legal authority in it or in the name of its nation. It 
cannot force any other nations to enforce these judgments, and 
no country cannot carry it out unless there is an agreement to 
this effect between the two countries. (2)

In this respect, it can be noted that the Egyptian-Sudanese Convention of 1902 

stated in A rtic le  20 that, "the Sudanese Government can enforce in Sudan and at

the request of the Egyptian Government judgments o f imprisonment of less than six

months which are issued by the Egyptian Courts". The same pattern has been 

adopted in the 1953 Judicial Convention between Syria and Jordan, whereby 

A rtic le  17 provides that, "Each of the two states shall enforce in its territory 

sentences which have become res judicata pronounced by criminal courts of the 

other state and ordering imprisonment of less than three months or a fine or payment

(1) See to this e ffec t, Resolution X I I I ,  Rome Congress, IV , 1969 ,4 1  R. I .D ..P .,1970, 
p .15; s e e a ls o e .g .,  the O . C .A .M .  Convention of 12 September, 1961, Shearer, 
o p .c it . ,  p .65, whereby a t the request of a party, but subject to the express consent 
of the prisoner, the convicted person may be returned to his home state to serve his 
sentence.

(2) Crim inal Cassation, 11 December, 1930, O ff ic ia l Bulletin , N o .37 , 1931, p . 112.
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of fees or costs". A sentence of more than three months* Imprisonment may be 

executed In the other state with Its consent, on application by the state In which 

judgment was given (A rtic le 1 7 /3 ) . A  similar apprach has been adopted In the

1964 Treaty of mutual assistance and jud ic ia l cooperation between Egypt and Iraq,

0)
without any lim itation of the penalty Involved In the sentence. Such judg

ments may be effective In the other state for the purpose of applying repetition of

(2)offences, habitual commission, stay of execution and rehabilitation.

W hile mutual punishability Is not required In the Egyptian Treaties with both Sudan 

and Iraq, such a condition Is a general prerequisite to the enforcement of a foreign 

judgment In the Syrlan-Jordanlan Treaty. This can be Illustrated In A rtic le  18, 

which provides that:

Judgments given In criminal cases by Judges of one con
tracting state with respect to acts constituting crimes or 
correctional offences under the law of the other conract- 
Ing state shall, so far as they are compatible w ith the 
law of the other state, have effect for the purpose of 
enforcing or ordering security measures, loss of capacity 
or deprivation of rights or restitutions; applying provi
sions of law relating to repetition of offences, habitual 
commission of offences, joinder of offences, stay of exe- 
custon, suspension of sentence or rehab ilita tion .

This application for execution shall be made by the chief state counsel of the app li

cant state to the chief state counsel of the other state In whose territory the con

victed person Is present. If the chief state counsel decides to accept the applica

tion, he shall execute It and notify the result to his counterpart In the other s ta te .

If he decides to reject the application, his decision shall be referred to the Minister 

of Justice, who shall make a final order for acceptance or rejection of the app llca -

(1) See Egypt-lraq , 1964, A r t .28 .

(2) Ib id , A r t .2 9 .
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ion . In these limited areas, however, such forms of mutual assistance in criminal 

matters may play useful supporting roles in extradition.

The Agreement relating to the enforcement of judgments within the Arab League 

States, which has been effective since 28 August, 1954, includes private clauses 

for the reciprocity of final judgments connected with the c iv il or trade rights or 

with the damages adjudicated by the penal courts or connected with personal 

status issued by the judicial organisations in any of these contracting states.

This means that the penal judgments are not included in the A g re e m e n t.^

Nevertheless, in the Arab League Extradition Agreement of 1952, it can be noted 

that A rtic le  17 provides for the possibility of passing a sentence in one of the con

tracting parties to be executed by another member state.

This provision requires the following: 

a . A  sentence of imprisonment

b . An express request of the sentencing state

c . The approval of the requested state

The action on the part of two sovereign powers, w ith their own legal systems and 

their own system of punishment, presupposes the observance of more rigorous pro

visions:

a .  In order to protect the rights of individuals, the non bis in idem rule w ill

apply, so that the sentence of imprisonment can only be executed once.

Therefore, it is quite normal that the sentencing state must remain free to

decide whether or not it w ill carry out the sentence itself.

(1) Arab League, Series of Conventions and Agreements, 1974, supra, p .57 et seq; to
the same e ffec t, see the Judicial Treaties of Syria w ith Lebanon, 1951, Chapter 2;
Jordan, 1953, Chapter 4 ; France-Morocco, 1957, Part I I .
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b . The execution of the sentence of Imprisonment by another member state must 

be In the Interests of the good administration of justice. The most classic 

example w ill long remain the non-extradition of nationals. The requested 

state would either have to prosecute Its nationals Itself or to ensure the exe

cution of sentences passed upon them by the demanding state. This process 

has a greater chance of success If It Is undertaken In the country In which 

his economic, social and/or family activ ities l ie .

c . The question as to whether or not double Incrim ination Is present must be 

judged In concreto, and the offence must be prosecutable also under the law 

of the requested state.

d . O nly  a final sentence under the administration of justice In the requesting 

country can be executed by the requested state. No attention Is paid to 

judgment by default ^  In this Agreement.

e . The member state receiving the request must not be endangered by the exe

cution of the sentence. This state can, therefore, refuse the request if it 

considers that such assistance would conflict w ith the basic principles of Its 

legal system, or w ith obligations provided In the Extradition Agreement of 

the Arab League.

(1) See, in contrast, the Draft Benelux Treaty for the recognition and execution of
foreign judgments which paid much attention to judgment by defau lt. After accept- 
In the request, the partner state assures the notification of the sentence to the con
victed , who can within a time lim it, appeal to the judge of either the requesting or 
the requested state, In which event the case Is reheard and w ill lead to a final 
judgment. In a l l  other circumstances, (e .g . no appeal, appeal rejected, no appear 
ance), the default judgment w ill be considered as a judgment In a defended case, 
(text and comment In: Bulletin Benelux, 1968 -4 , p .73), A r t .17; see also A r t .25; 
See De Schutter, Ib id , p .2 5 6 .
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As far as other conventions between the A .R .E . and other countries are concerned, 

Egypt did not conclude separate bipartite treaties or m ultilateral conventions for 

the execution of foreign penal sentences whether with Arab States, closely connect

ed po litica lly  and economically, or with other c iv il law countries where no d iffer

ences exist, in order to build a system of mutual cooperation and the exigencies of 

an effective struggle against c r im e .^

Tracing the positive effects of foreign penal judgments in the New Draft Penal Code 

in Egypt, it would be worth mentioning that Article 19 stipulates that:

It is possible to rely on foreign penal judgments issued on crime, 
punishable by this Code, committed abroad:

(1) To enforce the security measures or the subsidiary penalties
i f  they do not conflict with one of the provisions of this Code.

(2) To adjudge security measures and subsidiary penalties stated 
by this code and restitutions, damages and other c iv il effects.

(3) To ap p ly  the provisions of this code in connection with rec i
divism, habitual crim inality , cumulative penalties, condi
tional release and rehabilita tion .

To take a foreign judgment in consideration, the court competent 
for the kind of offence adjudged must examine the regularity of 
the said judgment and endorse i t .  However, i f  the suit is filed  
and the foreign judgment was presented in the course of the pro
ceedings, the court hearing this suit shall be competent for its 
endorsement.

This provision confines the respect of the foreign penal judgment only to the enforce

ment of the security measures, the subsidiary and not the principal penalties. 

Furthermore, the judge must make sure that the foreign penal judgment does not 

conflict with the public policy, that the proceedings followed for its assurance are

(1) In contrast, proposals for the more general enforcement of foreign penal judgments 
within Europe are receiving close attention from the Association Internationale de 
Droit P6na|, see the Periodical Revue International de D ro it Penal, from 1963 on
wards .



regular, that it complies with the law of the foreign country to which the judge 

belongs in deciding upon the crime and to make sure that the judgment is executory 

in the country where it was issued. He has to refuse its enforcement if  it was 

issued for a po litica l crime because, if  he is supposed to abstain from handing over 

the po litica l criminal to the country that requests his extradition, it is unreasonable 

to enforce the foreign judgment in the country to which the said convicted person 

has resorted

To sum up, the assumption of prosecution by the asylum state or execution of foreign 

penal sentences cannot be looked upon as a general alternative to extradition as a 

measure of international crime control, because of the great difficulties which could 

be raised i f  it is put into practice. Such procedures could be adopted as an auxi

liary to extradition in case of non-extradition of nationals or in cases of minor 

offences which are not extraditable owing to the relative lack of severity of punish

ment, or for serious crimes for which it is in the interest of a ll nations that the per

petrators should not be protected from prosecution. Each state is obliged to enact 

such legislation as may be necessary to provide effective punishment for those crim i

nals, if  extradition is not effected .

C . The Right of Asylum

(i) Historical Introduction

The word "asylum" is a Latin word which is derived from the G reek word "asylum"

(1) Asian-African Legal Consultative Committee, 6th Session, ib id , p .84 .

(2) See, in general, Grahl -M adsen, The Status of Refugees in International Law, 
Asylum, Entry and Sojourn, V o l . I I ,  1972.



meaning "invio lable p la c e " /   ̂ The concept of asylum cannot be separated in any 

way from its historical components, since asylum is not a modem institution, but 

rather an ancient institution occupying a prominent place in the religious, political 

and legal history o f antiqu ity . It was a universal recognition, spontaneously and 

unconsciously arrived a t, of the necessity to a llev ia te  the rigour of the law, and of 

the obligation to extend mercy, under certain conditions, to those in distress and, 

more particu larly , to suppliant fugitives. Such an institution was affected by 

the fluctuations and changes of tim e.

In ancient Egyptian times, the Temples of Osiris and Amon were held as sanctuaries

for fugitive slaves. It was also stated that King Assynophernes had erected a

statue to his son, and decreed that offenders fleeing thereto should be protected.

Some writers claim that this King was the veritable founder of the institution, but

(2)
there is no doubt that its roots already existed before his tim e. S im ilarly,

Tt is related that in Assyria, King Ninus erected a statue to his father, Belus, 

which also afforded a safe asylum under similar circumstances. In G reece, where 

asylum flourished, it was institutionalised in two forms: as applicable to certain 

persons and as applicable to certain places. The persons were, at first, athletes 

who participated in the Olym pic Games, Dionysian artists and ambassadors. In 

contemporary terms, their status would be that of "immunity", which is a form of 

exemption from the application of jurisdictional authority over the person enjoying 

that privileged status. The places were usually temples where altars afforded an

(1) See C aillem er, Asylia (A sylon), in I D ictionnaire  des Antiquites Grecques et 
Roma in es d*a pres IesTextes et les Monuments (Daremberg-Saglio), 1870, p .505.

(2) Coleman Phillipson/o p .c it . ,p .3 4 8 .



Internal asylum only for involuntary offences and not for intentional crimes. Refuge 

was granted, as w e ll,  to Insolvent debtors and slaves who had been maltreated by 

their masters. Such protection, thus afforded, was not merely a sacerdotal privi

lege, but It was the voice of humanity re-echoed through the o ra c le s /  ̂ Also,

In the latter periods of Roman History, we find a certain measure of refuge accorded 

to suppliants by altars and temples, In spite of the fact that the right of asylum had 

not materialised itself Into a fixed Institution. As to external asylum, Tt was 

given In kingdoms, republics and free c ities . The Arab tradition, long In exist

ence in the Arabian peninsula, was consecrated by Prophet Mohammed who, when 

entering Mecca after battling with its residents who had opposed him, proclaimed 

two cities as sanctuaries. The M iddle Ages knew, besides the ecclesiastical form 

of asylum, various other kinds of local asylum that were enjoyed by certain castles 

or towns, the palaces of kings or lords, by hospices and by the University precincts.

In later times, a new form of asylum evolved which is closely tied in its origin to the 

question of diplomatic representation . Besides the residence of the ambassador, 

the term was later extended to Include the whole area surrounding the embassy .

These areas provided the favourite hiding places of criminals and other dangerous 

(2)
malefactors. The concept of asylum was severely criticised by Beccaria In

1764, who led a movement for the abandonment of a l l  kinds of asylum known to 

the M idd le  Ages.

From the 17th Century, since extradition appeared under its more or less generalised 

form of an International institution, local asylum In the form of a protection or

(1) Coleman Phi I Upson, supra, pp. 3 4 7 -3 5 8 .

(2) Santos, "G eneral Introduction and Defin ition  of Asylum", II Bassiounl and Nanda,
o p .c it . ,  p p .335 -346 .
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refuge, exercised In certain places, disappeared entirely In law and from the customs.

This disappearance can be considered as v irtua lly  complete by the 19th Century.

In this connection, the ancient writers, the founders of International law, stressed 

the right of suppliants suffering from undeserved enmity In their home country, to be 

allowed a permanent residence In another country, and not for those who have done 

something that Is Injurious to human society, provided that they submit to the esta

blished government and observe any regulations which are necessary to avoid 

s tr ife s /^  The French Revolution gave the practice of granting asylum a new

dimension. From that time onwards, the old world was divided Into kingdoms and 

republics w hich, at that time, were d iam etrically opposite political conceptions.

The new situation very soon became reflected In municipal laws as w ell as In the 

practice of states, and asylum was provided to foreigners exiled from their home 

country for the cause of l ib e r ty /   ̂ or for po litica l o ffe n c e s ,®  or for human 

rig h ts .^
/

In the post-World W ar II period, a number of Instruments and declarations came 

Into being, whereby the right of states to grant territorial asylum to political

(1) Grotlus, De Jure Belli Ac Pads, B k .l l ,  1625, C h . I I ,  p a ra .X V I.

(2) The French Constitution o f 1793, A rt. 120.

(3) The Belgian Extradition Law, 1833, A r t .6; the Swiss Federal Law, 1848; The 
Netherlands Aliens A ct, 1849, A r t .17; The British Extradition A ct, 1870, A r t .3; 
see also I . D . I .  In its Resolution In Oxford on 9 September, 1880, A rt. 13, as w ell as 
A r t .16; 9 September, 1892, at Its Geneva Session.

(4) The Fluman Rights approach was prevalent In Havana Convention on Asylum, 1928, 
2 2 A . J . I . L . ,  1928, Supp., p .158; The Montevideo Convention, 1933, 2 8 A . J . I . L . ,  
1934, Supp., p p .70 et seq.
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offenders was generally recognised/ ^

This historic analysis would seem an essential condition of any attempt to define

precisely the present-day concept of asylum, which still has not achieved the

(2)
necessary c larity  because of the institution's close attachment to the past. '

(ii)  Definition of Asylum

The concept of asylum has been defined by the Institute of International Law at 

its Bath Conference in 1950, A rtic le  1, in the following terms: "Asylum is the 

protection that the state grants to an individual requesting it on its own territory

(3)
or in another place dependent on one of its organs". Therefore, asylum

(4)
may be territo ria l, which has, in principle, a general and permanent character

granted within the territorial jurisdiction of a state and extraterritorial granted

for, and in respect of legations, consulates, international headquarters, warships

on the high seas, in aircraft over international waters, and merchant vessels w ith 

a lin the territory of another state. ’

(1) See e .g .  The American Declaration o f the Rights and Duties of Man adopted at the 
N inth  International Conference of American States, held in Bogato in 1948, 43 
A . J . I . L , ,1949, Supp., p . 133; The Institute of International Law, Resolution of 
September, 1950, 4 5 A . J . I . L . ,  1951, Supp., p . l6 ( A r t .2 / l ) ;  The International Law 
Commission of the U .N .  in its Draft Declaration on Rights and Duties of States, 44
A . J . l  . L . , 1950, Supp., p .8; for other International instruments see, G rahl-M adsen, 
supra, p p .2 4 -2 6 .

(2) G arc ia -M ora , International Law and Asylum as a Human Right, 1956, p .l  .

(3) 4 5 A . J . l . L . ,  ib id , p .15 .

(4) Weiss,"Territorial Asylum," 60 A . J . l  .L . ,  1966, p p .173 -194 .

(5) Greenburgh, "Recent Developments in the Diplom atic Asylum", 41 Grotius Society,
1955, p .103; Morgenstem, "Diplomatic Asylum", 6 7 L .Q .R . ,  1951, p .362; "The 
Right of Asylum", 2 6 B . Y . I . L . ,  1949, p .327; "Extraterritorial Asylunff, 2 5 B .Y . I .L .  
1948, p .236 .



(a) Territoria l Asylum

It follows from the principle of territorial supremacy and Integrity of states that, 

once a person sets foot on foreign soil, he has im pliclty found asylum, in the 

sense that he is no longer subject to (law ful) seizure by the authorities of the 

country from which he has f le d . But his position In such a case may be precar

ious indeed. The territorial authorities may refuse him permission to stay, expel 

him or deliver him outright to his pursuers. Even i f  he is allowed to stay, his 

asylum may still be Im p lic it. It becomes exp lic it only when the territorial 

authorities admit him to its territory or permit him to remain there in order to 

allow  him to escape his pursuers, or if  they abstain from expulsion (deportation), 

or refuse extradition for the same reason, as w ell as not prosecuting or punishing 

him, or otherwise restricting his liberty. In this latter case, the concept of 

asylum involves two elements:

1 . A  shelter which is more than temporary refuge.

2 .  A  degree of active  protection on the part of the authorities in control of 

the territory of the asylum state.

The so-called right of asylum In state practice does not mean that the Individual has 

any right to claim the favour of asylum from a state, nor does it connote that a 

state Is under any semblance of legal duty to grant It  when sought, for under Inter

national law , a state has the ultimate discretion to decide whether or not to grant 

such asylum to an a lie n . This liberty of a state may, of course, be limited by 

extradition treaties, either d irec tly  or Ind irectly , by international agreements, 

particularly In respect of the rights of refugees, by the express acceptance of 

legal obligations and International practice or by Its own laws. W ith the A .R .E .'s
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extradition treaties with other states, as w ell as those concluded by Arab countries, 

it is normal to find provisions that surrender of a fugitive offender shall not be 

granted for p o litica l offences. The same can be said in their constitutional pro

visions or legislative enactm ents/  ̂ Thus, within the political offence except

ion, the state is under no legal duty to refuse admission to a fugitive alien in its 

territory, or in case he has been adm itted, to expel or deliver him up to the prose

cuting state. W ith respect to non-po litica l crimes, even in the presence of an 

extradition treaty with the requesting state, no legal duty binds any of those 

countries to surrender an ordinary criminal unless the offence, for which extradi

tion is demanded, is extraditable and specifically  provided for in the treaty.

Therefore, with non-extraditable crimes, or if  double crim inality Is  lacking, a 

legally  valid ground is provided on which to deny any request for surrender, and 

subsequently, asylum remains as the inescapable a lte rn a tive . In any case, the 

granting of asylum must be distinguished from the decision to refuse extradition 

even though both may, a t times, be intim ately interwoven. This is due to the 

fact that the state of a refuge may decide the issue of surrender irres pective of, 

and separate from, the issue of a llow ing the fugitive offender to remain in its 

territory or to grant him asylum.

However, in default of a treaty, extradition in Egypt is regulated by principles 

of international law, which Ts understood to mean according to the principle 

of reciprocity. The raison d'etre o f this is the firm conviction that to grant 

asylum to ordinary criminals is detrimental to international cooperation in the

(1) See o p .c it.,C h a p te r IV o f this Study, The Political Offence in Law and Practice 
of Egypt and other Arab States; see also W eis, "Legal Aspects of the Problem of 
Asylum", 51 I . L . A . ,  1964, p p .2 8 3 -2 9 3 .



suppression of crime and fundamentally Incompatible with the Idea of common Inter

ests which should underlie the conduct of the s ta te s /  ̂ Therefore, the absence

of an extradition treaty Is not a guarantee of asylum, for rendition remains an open 

(2)
possibility. In respect of International agreements, the right of asylum has

been discussed w ithin the subject of status of aliens by the Asian-African Legal 

Consultative Committee as one of the main topics which arose for consideration on 

this question. W h ile , according to Iraq and U .A .R . ,  asylum to political refugees, 

those foreign nationals fleeing from p o litic a l, racial or religious persecution In 

their own state, Is a well-established Institution under customary International law,

(3)
the laws of Burma, Ceylon, India and Japan are silent In this regard. The 

argument that A rtic le  14(1) of the Universal Declaration of Human Rights, approved 

by the G eneral Assembly of the United Nations In 1948, which states that "every

one has the right to seek and enjoy In other countries asylum from persecution" 

does not, In the view of the participating countries, Impose any legal obligation  

on a state to grant asylum to po litica l refugees and to receive persecuted aliens 

In Its domain. Thus, In the final report, formed In draft articles In 1961, it 

was provided In A rtic le  6 that: "A state shall have the right to offer or provide

asylum In Its territory to po litica l refugees on such conditions as the state may

(1) Schwarzenberger, International Law, V o l . l ,  2nd e d . ,  1949, p .113; Fenwick, 
International Law, 3rd e d .,  1948, p .334 .

(2) In contrast, see the Anglo-Am erican a ttitude, whereby extradition cannot be author
ised In the absence of a treaty, G arc la -M ora , Ib id , p .59 .

(3) Asian-African Legal Consultative Committee, Tokyo, 4th Session, 1961, p .68; see
also for Iraq, Law N o .114 of 30 June, 1959, for refugees, cited In Bangkok Confer
ence, 1966, p .151 .
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stipulate as being appropriate In the circumstances". This means that the Indivi

dual's true subjective right to obtain asylum has not been recognised by those 

states and such right belongs only to the state of refuge.

Further, the subject "The right o f refugees" was referred to the Asian-African Legal 

Consultative Committee for Its consideration by the Government of U .A .R . at Its 

Sixth Session held In Cairo In 1964.

The Committee, a t its Bangkok Session In 1966, concluded that It was up to the 

government of each participating country to decide as to how It should give effect 

to the recommendations of the Committee on this subject, whether by entering Into 

m u ltila tera l, b ila tera l arrangements or by embodying these principles In their 

national laws. In view of this position, the Committee formulated the general 

principles on the subject In the form of draft principles which It adopted unani

mously. Regarding the right of asylum, It  has been provided In A rtic le  III that 

the exercise of such a right shall be respected by a ll other states and shall not 

be regarded as an unfriendly a c t. No one seeking asylum In accordance with 

these principles should, except for overriding reasons of national security or 

safeguarding the populations, be subjected to measures such as rejection at the 

frontier, return or expulsion which would result In compelling him to return, or 

to remain In a territory, I f  there Is a well-founded fear of persecution endanger

ing his life , physical Integrity or liberty In that te r r ito ry / ^

(1) See Asian-African Legal Consultative Committee, Report of the 8th Session, Bangkok, 
1966; see also the 10th and 11th Sessions held In Karachi, Ghana (A ccra), 1969, 
1970. At Its Karachi Session, the Committee enlarged the definition of "refugees" 
to cover the situations faced by the Palestinian Refugees and other uprooted people, 
see Report of the 11th Session, 1970, p p .32-101 .



However, on the municipal level, Egypt has been w illing  to assume obligations 

which they so far have been loath to undertake on the International leve l. To 

this e ffect, A rtic le  53 of Its Constitution of 1971 recognises the legal duty of the 

state to admit and grant asylum within Its territoria l jurisdiction as an Institution 

of a humanitarian character and, therefore, not subject to reciprocity to any 

person, whatever his nationality , who has been persecuted for the cause of defend

ing the Interests of people or human rights, peace or justice. The same can be said 

In the Constitution of A lgeria , whereby the Republic guarantees the right of asylum 

to a ll  who fight for l ib e r ty /^  This polsltlon coincides with the Idea, which Is 

now being advanced dally  and with greater Insistence, that the granting or denying

of asylum Is not an exclusive act of sovereignty, since the vital Interest of the IndT-

(2)
vidua I and of the world society may be seriously Involved. In this respect,

national laws d iffer greatly on the subject, but a trend Is noticeable. The Consti

tutions of the Socialist countries of Eastern Europe contain provisions amounting to 

an Individual right of asylum not only for po litica l offences, but also for scientific  

and artistic ac tiv ities . In these countries, the right of asylum has been given

(1) A lg eria , Constitution of 10 September, 1963, A r t .21 . In Jordan and Syria, the 
State protects from extradition persons who are refugees because of their political 
principles, or of their activ ities  In the pursuit of freedom, but It Is the right of the 
State and not of the Individual -  see Constitutions of Jordan, 1 January, 1952, A rt. 
21; Syria, 25 A p ril, 1964, A r t .1 5 .

(2) G arc la-M ora , Ib id , p .47; see also Oppenhelm, who mentioned that". . .  the sanctity 
of human life should prevail over the Inconvenlences-economTc and other -  resulting 
from the obligatory admission of large numbers of persecuted refugees", International 
Law, supra, p .6 78 .



precedence over e x tra d itio n /  ̂ Such a right also exists under the Constitution

of the Federal Republic of Germ any, of Ita ly , and of France, and of the Franco-

(2)
phone countries whose constitutions are based on the French Constitution.

The aliens' legislation of the Scandinavian countries contain provisions obliging 

the authorities to admit persons who, otherwise, would be subject to persecution,

(3)thus v irtually  according a right to asylum. W hile there is no statutory right

to asylum under Anglo-American Law, asylum is granted as a matter of tradition

(4)
and of administrative policy.

Coming to A rtic le  53 of the Egyptian Consitution of 1971, it requires the following  

observations:

The provision is considered in application to international obligations carried out 

by A .R .E . , such as the decision carried overwhelmingly by the Accra Conference 

of 24 O ctober, 1965, concerning the problem of refugees, which stated that:

(1) See Constitutions of Bulgaria o f December, 1947, A r t .84; Hungary, August, 1949, 
A r t .58, para(2); Rumania, September, 1952, A r t .89; Yugoslavia, January, 1946, 
A r t .3 1 . See also for U .S .S .R . , December, 1936, A r t .129; see also the Constitu
tions of several Latin American States, cited in Asian-African Legal Consultative 
Committee, Bangkok Session, 1966, p p .5 4 -5 5 .

(2) See the preamble of the French Constitution of 1958; the Constitutions of the 
Federal German Republic, 1949, A rt.1 6 (2 )(2 ); the Ita lian  Constitution of 1947,
A r t .10. Peaslee, Constitutions of Nations, o p .c it .

(3) See the Alien Acts of Norw ay, 27 July, 1956, A r t .2(1); Sweden of 30 A p ril, 1954, 
A r t .2(1); The Swedish Extradition A ct of 1957, A r t .7; see G rahl-M adsen, ibid, 
p p .l 10—131 .

(4) The criterion of the grant of asylum in U .K . is in accordance w ith A r t . l  of the Con
vention relating to the Status of Refugees (C M D .9171 ); see also Immigration A ct, 
1971, and statements of Immigration Rules, 1973, supra; for U .S . ,  see Hackworth, 
Digest of In t. Law, ib id , V o l . I l l ,  p .734.
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in order to promote international cooperation, having due 
regard to the charter of the United Nations and the U ni
versal Declaration of Human Rights, the Heads of State 
and Governments of the Organisation of African Unity 
( O .A .U . )  pledged themselves to the following:

A . Consider accurately the principles of International Law 
regarding a ll the po litica l national refugees of any 
member state in the O .A .U .

B. To encourage the return of refugees according to their 
own wishes to their states of origin through bilateral or 
m ultilateral negotiations.

C . To ensure security to refugees of dependent African  
territories and to help them to secure the independence 
of their countries.

It is worth mentioning that, when the Declaration was issued, the number of p o li

tic a l and non-po litica l refugees in the African Continent was 4 0 0 ,0 0 0 , over ha lf  

belonging to the Portuguese Colonies of Angola and Mozambique. The Confer

ence also requested the member states to join the Geneva Convention relating to 

the Status of Refugees of 28 July, 1951, which contains two articles previously 

discussed, dealing with deportation relevant to the question of asylum.

O ther Relevant Provisions are found in:

The Declaration on Territorial Asylum 2312 (X X II)  of 14 December, 1967, by the

G enera l Assembly of the United Nations, stated that"the grant of asylum by a

state to persons entitled to invoke A rtic le  14 of the Universal Declaration of Human

Rights, including persons struggling against colonialism should be respected by a ll  

(2)
other states" . (A rtic le  1 /1 ) .  This means that the granting of asylum does not

(1) See o p .c i t . ,  p..479, Arts. 32 and 3 3 .

(2) This latter paragraph was submitted by A lg eria , Cameroons, Iraq, M a li, Morocco, 
Tunisia and U .A .R . (A /C .  3 /L .1 0 4 4  and Add 1), Asian-A frican Legal Consultative 
Committee, 8th Session, 1966, p . 123.



Incur any International responsibility, as It is not in Itself an unfriendly a c t, and 

this must, necessarily, also apply to the acceptance by the state of asylum of the 

asylum-seeker's statement to the effect that he has suffered or is fearing persecu

tion in his country of orig in . It follows that a finding by the authorities of one 

state to the effect that persecution is taking place Tn the territory of another state, 

cannot be construed as a censure on the Government of the latter state, and that 

such a finding does not constitute any Interference or intervention In the domestic 

affairs of that state.

However, because the granting of asylum is not contrary to International friendship, 

a ll  governments shall refrain from Intervening Tn order to bring the asylum to an end. 

The same artic le  refers only "to persons entitled to invoke A rtic le  14 of the Univer

sal D eclaration of Human Rights, thus excluding persons subject to prosecutions 

genuinely arising from non-po litica l crimes or from acts contrary to the purposes 

and principles of the United N ations ."

Moreover, A rtic le  1(2) of the Declaration further provides:

The right to seek and to enjoy asylum may not be Invoked by 
any person with respect to whom there are serious reasons for 
considering that he has committed a crime against peace, a 
war crime or a crime against humanity, as defined in the 
international instruments drawn up to make provision in 
respect of such crimes.

W ith the inclusion of the provisions of this A rtic le , the G eneral Assembly of the 

United Nations recognised the necessity of c learly  distinguishing between genuine 

refugees and displaced persons on the one hand, and war criminals, quislings and 

traitors on the other; that such special provision is made in order to prevent the 

instruments it adopts with respect to refugees may be exploited and abused by war



criminals and their l i k e /  ^

In A rtic le  1(3) of this D eclaration , the rule is expressly reaffirmed that " it  shall 

rest w ith the state granting asylum to evaluate the grounds for the grant of asylum ".

A rtic le  2 /2  sets forth that, where a state finds d iffic u lty  in granting or continuing

to grant asylum, states, ind iv idually  or jo in tly , or through the United Nations,

shall consider, in a spirit of international so lidarity , appropriate measures to

lighten the burden on that state. Here, the idea o f secondary asylum has found

(2)
expression, a lb e it in a very guarded form. The last provision, A rtic le  4 ,

provides that states granting asylum shall not permit persons who have received  

asylum to engage in activ ities  contrary to the purposes and principles of the 

United N ations. This means that it  is the duty of the A .R .E . Government to 

prevent individuals, enjoying asylum on its territory , from endangering the 

safety of another state, by organising hostile expeditions or by preparing common 

crimes against its head, members of its government, or its property, or by commit

ting crimes against peace or hum anity. It might be necessary to place them under 

surveillance, or even to intern them at some p lace, in the interest of the state which 

is seeking to prosecute them.

(1) In para .4  of the Preamble o f the Organisation of A frican Unity ( O . A . U . ) ,  Conven
tion of 10 September, 1969 ( U N /D O C . ,  M H C fy/13 1 /6 9 ) ,  the parties expressed their 
an x ie ty  "to make a distinction between a refugee who seeks a peaceful and normal 
life  and a person fleeing his country for the sole purpose of fomenting subversion 
from outside", see in this connection, A rtic le  l(4 ) (g ) ,  l(5 ) (c ) ,  and I I I .

(2) Secondary asylum, or asylum in a second country, is from a legal point of v iew , in 
p rinc ip le , not d ifferent from primary asylum or asylum in the first country of refuge. 
But the transition from one country to another may be regulated by special provisions 
or otherwise gives rise to legal problems, cited in G rah l-M ad sen , supra, p .1 0 0 .
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(b) E xtraterritoria l Asylum

Whereas "territo ria l asylum" is a generally  accepted institution, "extraterritorial 

asylum" can never be considered leg a l. Asylum granted in embassies, warships, 

e tc . ,  in the te rrito ry  where the persons concerned fear persecution, ac tu a lly  im

plies a lim itation of territoria l sovereignty, that is to say, the very opposite of 

the basis for territo ria l asylum. Many conventions, international treaties, or 

even resolutions and declarations by the United Nations or other international 

organisations, treat them separately, or only deal w ith one or other of them.

But a t the same tim e, what is certain is that in Latin American countries, where 

it  is practised, diplom atic asylum is not considered today as partia lly  abrogating

the state's territo ria l sovereignty, because, in their opinion, it does not interfere

0)or intervene in their own affa irs . On the other hand, in Egypt and other Arab

States, no general right has been vested in their heads of missions to grant po litica l 

asylum, in the consular premises or legations, to fug itive  refugees from the authori

ties o f the territo ria l state. Such a right is exceptional and must be in accordance 

w ith  the principles o f international law , or an agreement governing it , rather than 

m unicipal law . The lack of any such general right was affirmed by the In ter

national Court of Justice in the asylum case between Columbia and Peru, in which 

it  is generally  conceded that in normal circumstances a state cannot grant asylum 

in any lo cality  subject to one of its organs Tn the territory o f a foreign state, if

(2)
the territo ria l state protests and demands the surrender of the person in question.

Should custody be obtained by the authorities o f the te rrito ria l state vb la tin g  such a

(1) Caicedo C a s tilla , El Derecho International En EI Sistema Interam ericano, 1970, p .412 , 
cited in Santos, supra, p .3 4 4 ”

(2) I . C . J .  Reports, 20 Novem ber, 1950, p p .2 6 6 -277 ; see also Schwarzenberger, In ter
national Law, 1967, i 257 and i 270; Jessup, A  Modem  Law of N ations, 1948, p . 83 .



refuge, this recovery Is like ly  to be justified In that diplom atic premises are not

ex tra -te rrito ria l In the litera l sense and that such places cannot be used as a

(1) 1 
refuge for crim inals. This does not, however, preclude a state from giving ,

shelter on diplom atic or m ilitary  premises on foreign te rrito ry , to persons whose 

surrender Is not demanded by the territo ria l authorities, nor from providing "tempor

ary refuge" In exceptional circumstances, e . g . ,  In the case of breakdown of c iv il 

authority , or o f law and order. Such "temporary refuge" Is n o t, however, consider

ed a matter of right, but an act of humanity.

I
W h ile  territo ria l asylum usually concludes w ith the expulsion or extradition of the

)
In d iv idua l, d iplom atic asylum concludes w ith handing over of the refugee or by 

leaving the country by means of a safe conduct.

To sum up, extradition and asylum are re la ted , insofar as refusal of extradition may 

amount to the granting of asylum . Extradition and asylum should nonetheless not 

be considered as two sides of the same m atter, but as two d ifferent institutions, 

which exist side by side, each for a legitim ate purpose. The first Institution Is 

to protect human society against the c learly  established wrongdoings of the In d iv i

dual; and the second, Is to protect human beings against arbitrary actions of their 

local authorities. It seems to be In keeping w ith  history, as wel l  as with present- 

day re a lity , to state that neither extradition nor asylum should be considered the

rule and the other the exception . Each of the two Institutions can only be fu lly

(2)
understood on the basis of the need, which Is to serve.

(1) Evans, "Acquisition of Custody over the International Fugitive O ffender", supra, 
p. 90 .

(2) For a discussion of the differences between extradition and asylum, see Schwarzen 
berger, Ib id , p.2 5 9 .
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C O N C L U S IO N S

On the basis o f the m aterial examined in the preceding chapters, it is clear that 

there is a paucity of extradition treaties between the Arab countries themselves 

and w ith other foreign states. Even the Arab League Extradition Agreement of 

1952, for the surrender of fugitive crim inals, does not include a ll the member 

states of the League. The participants expressed the hope that the Convention 

be ratified  by as many states as possible, only seven member states of the Arab  

League being so far contracting parties thereto.

In the absence of treaties, the Arab States do not ordinarily decline to surrender 

persons charged w ith , or convicted o f crim inal offences affecting the w ell-b e in g  

and happiness o f society. This is done either on the general consideration of 

m orality , or relying on the national policy of a state pronounced in its legisla

tio n . It can also be said that extradition in Egypt is viewed as the exercise 

of sovereignty and grounded in the principle of rec ip rocity . Such an attitude  

should be superseded by the concept of aut dedire aut punire, whereby criminals 

should be extradited in order to be punished, regardless of reciprocity, as crime 

should not be protected and a crim inal should be punished because of his offence.

In the presence of a treaty , it is the treaty which takes precedence over other 

considerations, and the state must observe the terms spec ifica lly  provided for 

in the said trea ty .

As far as national laws are concerned, they vary considerably from state to state 

and that, even where similar principles of extradition ap p ly , the content and inter

pretation o f those principles also vary considerably. Most spec ifica lly , the prin

c ip le  of non-extradition of a p o litica l offender remains a matter as much



of politics as o f law . Therefore, it is not strange that most of the Arab States 

accept treaty formulations of the exception of p o litica l offenders in terms wide  

enough to permit the utmost freedom in the application of national conceptions, 

both a t the jud ic ia l and the executive levels. A  situation such as this is 

certa in ly  not conducive to effective  international cooperation in the suppression 

of crimes; and the need has been increasingly fe lt for some uniformity and 

sim plicity in the laws o f ex trad ition . In connection w ith  the position of the 

ind iv id u a l, who is a national of the requested state, it is evident that states do 

not demonstrate any agreed p ra c tic e . There are states which have discretion

ary power to surrender a national charged w ith an offence before a foreign court, 

w hile  others do not permit their extradition under any circumstances. We can 

only stress here that, for the fa ir administration of justice w ith in  the Arab League, 

It  Is desirable that the member states, which have a common legal Inheritance  

and which have mutual confidence In their jud ic ia l Institutions, should not d e

c line  extradition of their nationals, merely on the ground of n a tio n a lity .

The procedural matters In extradition are regulated e ither by treaty stipulations 

or m unicipal law in order to decide who may ap p ly , what should be the mode of 

communication, which are the necessary documents to accompany the request, 

the provisional apprehension of the fug itive offender, his right to be released 

on b a ll ,  the period of detention and his surrender. S im ilarly , a ll  matters re 

lated to surrender of the person sought are controlled by the m unicipal law of 

the state applied to . It may e ither send the request to its jud ic ia l branch to 

decide i f  there are sufficient grounds to be complied w ith , or leave extradition  

to the execu tive . These aspects are urgently In need of rationalisation and
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harmonisation among the member states of the Arab League.

The more effec tive  ro le , which could be played by the International Crim inal 

Police Organisation, I f  national legislatures would give Its acts the necessary 

authority , has been given special emphasis, since the work of the Organisation 

In the fie ld  o f extradition has been a ll but Ignored outside police circles.

In the light o f the growing tendencies to recognise the human rights of the In d i

vidual and the search for the establishment o f such guarantees, It Is suggested 

that extradition treaties and laws should, henceforth, provide that states should 

not extend their crim inal jurisdiction o v e ra ll  those Individuals who have been 

brought before their courts, in vio lation of the law . As far as the Arab League 

Is concerned, It Is possible In the future, I f  the Arab Court o f Justice Is esta

blished, to g ive the requested person the right of appeal to that court to protect 

him against vio lation o f his human rights, recognised to him by the Universal 

D eclaration o f Human Rights and by International Treaties.

Therefore, if the time has not come yet for a single world convention on extrad i

tio n , which may Incorporate the generally -accepted  principles of extradition and 

would not cause hardship to the less-sophisticated ju d ic ia l systems, some progress 

can be achieved on a regional basis by concluding agreements among the states 

which have the same Ideological and legislative tendencies. ^  Unless action  

is urgently taken to repair the fractured framework of International agreements on 

extrad ition , academic debate of other Issues w ill assume an a ir  of Increasing Irre 

levance to the practical problem o f suppressing crim e.

(1) See Supplementary Recommendations on Question IV  of the Rome Congress, 41 
R.l . D . P . , supra, p .17 .
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APPENDIX 1

IN T E R N A T IO N A L  C R IM IN A L  POLICE O R G A N IS A T IO N

A  Statistical Table for 1974 Containing Information on the Number of Arrests made by and 
on behalf of The N ational Central Bureaux (including 5 Arab States)with a view to Extra

dition (1)

Country Action taken by an N .C .B .  
at the request of other N .C .B .s

Action taken at the request of 
one N .C .B .  by other N .C .B .s

Arrests Inform, sent to 
other N .C .B .

Arrests Inform .received  
from other N .C .B .

Germ any 209 6 6 ,5 1 2 148 52 ,590

Dutch A ntilles - 24 3 13

Austria 73 2 0 ,5 2 5 118 18 ,937

Bermuda - - - -

Birman ie - 9 - -

C h ile - 608 - 136

Chypre - 81 - 33

Denmark 17 10 ,616 21 9 ,6 8 9

Egypt(A . R .E .) 1 357 3 104

Ethiopia 10 123 2 31

Finland 7 3 ,6 8 7 23 1 ,944

France 258 8,371 126 3 ,9 4 0

India 7 10 - 323

Indonesia 1 80 - 50

Iran 1 294 2 65

Iraq - 154 4 21

Ice land — 36 4 8

(1) The Question as to whether these arrests a ll resulted in the actual surrender of the 
fug itive  offenders concerned to the requesting countries is another matter on which 
the G enera l Secretariat of Interpol has no statistics. In 1972, Iraq was the only 
Arab State reporting statistics. The number of arrests made by Iraq at the request 
of other N .C .B .s  was 11, w h ile  the number of arrests made on behalf of Iraq by 
other N .C .B .s  was 5 . In 1973, Lebanon was the only Arab country reporting stati
stics. The number of arrests made by Lebanon a t the request of other N .C .B .s  was 
15 , w hile  the number of arrests made on behalf of Lebanon by other N .C .B .s  was 1 2 . 
In 1975, no Arab country reported statistics to In terpo l. Jean N epote , Secretary 
G e n e ra l, Interpol, in his Letter No .5 5 2 5 /D  .1 1 1 /G r a b / l  0 dated 19 Novem ber, 1976, 
addressed to the w rite r .



Country Action taken by an N .C .B .  
at the request of other N .C .B .s

Action taken a t the request of 
one N .C .B .  by other N .C .B .s

Arrests Inform . sent to 
other N .C .B .

Arrests Inform, received  
from other N .C .B .

Jordan 2 158 1 -

Lebanon 12 972 7 914

Luxembourg 3 - 4 -

Rep.M algache - 20 - 23

M a li - 56 2 88

M alta 2 37 - 18

Morocco 1 2 ,9 3 0 1 881

Monaco 13 531 - 339

N igeria 4 11 1 5

Norway 5 852 15 627

N ew  Zealand 8 60 1 80

Pakistan - 560 - 10

Philippines 2 148 - 100

Rumania - 171 - 54

United Kingdom 24 - 17 -

El Salvador 2 16 1 3

Senegal 1 100 6 68

Singapore 1 86 6 34

Sweden 14 3 ,0 7 2 20 2 ,7 8 5

Switzerland 287 2 2 ,6 4 4 397 1 4 ,417

Vietnam 1 86 6 34

38 countries 965 143,961 933 408 ,33 8
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SELECTED TREATY TEXTS

1 . E X TR A D IT IO N  TREATY _BETWEEN THE UNITED K IN G D O M  A N D  IRA Q , 

SIG N ED  AT B A G H D A D , 2 M A Y , 1932

HIS MAJESTY THE K IN G  O F  GREAT B R ITA IN , IRELAND A N D  THE BRITISH 

D O M IN IO N S  B EYO N D  THE SEAS, EMPEROR OF IN D IA , and 

HIS MAJESTY THE K IN G  O F IRAQ,

Desiring to make provision for the reciprocal extradition of criminals,

Have resolved to conclude a Treaty for that purpose, and to that end have 

appointed as their plenipotentiaries:

HIS MAJESTY THE K IN G  OF GREAT B R ITA IN , IRELAND, A N D  THE BRITISH 

D O M IN IO N S  B EYO N D  THE SEAS, EMPEROR OF IN D IA :

FOR GREAT BRITAIN A N D  NORTHERN IRELAND:

Lieutenant-C olonel Sir . . . ,  High Commissioner o f His Britannic 

M ajesty in Iraq;

HIS MAJESTY THE K IN G  O F IRAQ :

G enera l . . . ,  M inister for Foreign Affairs;

W ho, having communicated their fu ll powers, found in good and due form, 

have agreed as follows:

A rtic le  1: The High Contracting Parties engage to d e live r up to each other, under

certain circumstances and conditions stated in the present Treaty , those persons who, 

being accused or convicted of any o f the crimes or offences enumerated in A rtic le  3 , 

committed w ith in the jurisdiction o f the one party, shall be found w ithin the terri

tory of the other party.

(1) 141 L . N . T . S . ,  p .2 77 . The exchange of ratifications took place a t Baghdad,
25 January, 1933. The Treaty  came into force 5 M ay , 1933.
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Article 2: For the purposes of the present Treaty:

(I) The territory of His Britannic M ajesty shall be deemed to be G reat Britain 

and Northern Ire land, the Channel Islands and the Isle of M an , and a ll parts of 

His Britannic Majesty's dominions overseas other than those enumerated In A rtic le  

18, together w ith the territories enumerated In A rtic le  20 and any territories to 

which It  may be extended under A rtic le  21 . It Is understood that In respect of 

a ll  territory of His Britannic M ajesty as above defined other than G reat Britain 

and Northern Ireland, the Channel Islands and the Isle of M an , the present Treaty 

shall be applied so far as the laws perm it.

( II)  The nationals or natives of any British Protectorate or British-protected State 

or of any territory In respect of which a mandate on behalf of the League of Nations 

Is held by His Britannic Majesty shall be deemed to be British subjects.

A rtic le  3: Extradition shall be reciprocally  granted for the follow ing crimes or 

offences:

(1) Murder (Including assassination, parric ide, In fan tic ide , poisoning), 

or attempt or conspiracy to murder.

(2) Manslaughter.

(3) Administering drugs or using instruments w ith  Intent to procure the mis

carriage of women.

(4) Rape.

(5) Unlawful carnal knowledge, or any attempt to have unlawful carnal 

knowledge, of a girl under 16 years of a g e .

(6) Indecent assault.

(7) Kidnapping or false Imprisonment.

(8) C hild  stealing, Including abandoning, exposing or unlaw fully detain ing. 

(?) Adduction.

(10) Procuration.

(11) M u ltip lica tio n  o f spouses contrary to law .

(12) M alic iously  wounding or In flic tin g  grievous bodily harm.

(13) Assault occasioning actu a l bod ily  harm.

(14) Threats, by letter or otherwise, w ith  intent to extort money or other 

things o f v a lu e .

I
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(15) Perjury, or subornation of perjury.

(16) Arson.

(17) Burglary or housebreaking, robbery with v io lence, larceny or 

em bezzlem ent.

(18) Fraud by a b a ile e , banker, agent, factor, trustee, d irector, member, 

or public officer of any company, or fraudulent conversion.

(19) O btain ing  money, valuable security, or goods by false pretences; 

receiving any money, valuable security, or other property, knowing 

the same to have been stolen or unlaw fully  obtained.

(20) (a) Counterfeiting or a ltering  money, or bringing into circulation

counterfeited or a ltered money.

(b) Knowingly and without lawful authority making or having in 

possession any instrument, tool, or engine adapted and intended 

for the counterfeiting of co in .

(21) Forgery, or uttering what is forged.

(22) Crimes against bankruptcy law .

(23) Any malicious act done with intent to endanger the safety of any 

persons trave lling  or being upon a ra ilw a y .

(24) M alicious injury to property, i f  such offence be ind ic tab le .

(25) Piracy and other crimes or offences committed at sea against persons

or things w hich, according to the laws of the High Contracting Parties, 

are extradition crimes or offences.

(26) Dealing in slaves in such manner as to constitute a crime or offence 

against the laws of both High Contracting Parties.

Extradition is also to be granted for participation in any of the aforesaid crimes 

or offences: provided that such participation be punishable by the laws of both High 

Contracting Parties.

Extradition may also be granted a t the discretion of the High Contracting Party 

applied to in respect of any other crime or offence for w hich, according to the laws 

of both the High Contracting Parties for the time being in force, the grant can be made.

A rtic le  4 ; Each High Contracting Party reserves the right to refuse or grant the sur

render of its own subjects to the other High Contracting Party.

A rtic le  5: The extradition shall not take place if  the person claimed has already
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been tried and discharged or punished, or is s till under tria l in the territories of 

the High C ontracting Party applied to , for the crime or offence for which his 

extradition is demanded.

If  the person claimed should be under examination or under punishment in 

the territories of the High Contracting Party applied to for any other crime or 

offence, his extradition shall be deferred until the conclusion of the tria l and 

the fu ll execution of any punishment awarded to him.

A rtic le  6: The extradition shall not take place if  subsequently to the commission

of the crime or offence or the institution of the penal prosecution or the conviction 

thereon, exemption from prosecution or punishment has been acquired by lapse of 

tim e, according to the laws of the High Contracting Party applying or applied to .

A rtic le  7 : A  fugitive crim inal shall not be surrendered if  the crime or offence

in respect of which his surrender is demanded is one of a p o litica l character, or 

i f  he proves that the requisition for his surrender has, in fac t, been made w ith a 

view to try or punish him for a crime or offence of a po litica l character.

A rtic le  8: A  person surrendered can in no case be kept in custody or be brought

to tria l in the territories of the High Contracting Party to whom the surrender has 

been made for any other crime or offence, or on account of any other matters 

than those for which the extradition shall have taken p lace, until he has been 

restored, or has had an opportunity of returning, to the territories of the High 

Contracting Party by whom he has been surrendered.

This stipulation does not apply to crimes or offences committed a fte r the 

ex trad itio n .

A rtic le  9; Subject to the provisions of A rtic les 18 and 19, the requisition for 

extradition shall be made through the dip lom atic agents of the High Contracting  

Parties respectively.

The requisition for the extradition of an accused person must be accompanied  

by a warrant of arrest issued by the competent authority  in the territories o f the 

High Contracting Party requiring the extrad ition , and by such evidence as, accord

ing to the laws of the place where the accused is found, would justify his arrest if  

the crime or offence had been committed there .
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If  the requisition relates to a person already co nvicted , It must be accom

panied by the sentence of condemnation passed against the convicted person by 

the competent court In the territories of the High Contracting Party who makes 

the requisition for extradition .

A  sentence passed "In contumaciam" Is not to be deemed a conviction, but 

a person so sentenced may be dealt w ith as an accused person.

A rtic le  10: If  the requisition for extradition be In accordance with the foregoing

stipulations, the competent authorities In the territories of the High Contracting  

Party applied to shall proceed to the arrest of the fu g it iv e .

A rtic le  11: A  crim inal fug itive may be apprehended under a warrant Issued by

any police magistrate, justice of the peace, or other competent authority In the 

territories of the High Contracting Party applied to on such Information or com

plaint and such evidence, or a fter such proceedings, as would, In the opinion of 

the authority Issuing the w arrant, justify the Issue of a warrant If  the crime or 

offence had been committed or the person convicted In that part of the territories 

of such High Contracting Party In which the magistrate, justice of the peace, or 

other competent authority exercises jurisd iction. He shall, In accordance with 

this a r t ic le , be discharged I f  w ith in the term of two months a requisition for extra

dition shall not have been made by the diplom atic agent of the High Contracting 

Party claim ing his extradition In accordance w ith  the stipulations of this T reaty .

The same rule shall apply to the cases of persons accused or convicted of any of 

the crimes or offences specified In this Treaty , and committed on the high seas 

on board any vessel of either High Contracting Party which may come Into a port 

of the o ther.

A rtic le  12; The extradition shall take place only i f  the evidence be found suffi

c ien t, according to the laws of the High Contracting Party applied to,either to 

justify the committal of the prisoner for t r ia l, In case the crime or offence of which 

he is accused had been committed In the territory o f such High Contracting Party, 

or to prove that the prisoner Is the Identical person convicted by the courts of the 

High Contracting Party who makes the requisition, and that the crime or offence 

of which he has been convicted Is one In, respect of which extradition could, a t 

the time of such conviction, have been granted by the High Contracting Party 

applied to under this T reaty .
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A rtic le  13: In the examinations which they have to make In accordance with the

foregoing stipulations, the authorities of the High Contracting Party applied to 

shall admit as valid evidence, the sworn depositions or the affirmations of w it

nesses taken In the territories of the other High Contracting Party, or copies there

of, and likewise the warrants and sentences issued therein, or copies thereof, and 

certificates o f, or jud ic ia l documents stating the fact of a conviction, providing 

the same are authenticated as follows:

(1) A  warrant, or copy thereof, must purport to be signed by a judge, 

magistrate or o fficer o f the other High Contracting Party, or purport 

to be certified  under the hand of a judge, magistrate, or officer of 

the other High Contracting Party to be a true copy thereof, as the 

case may require.

(2) Depositions or affirm ations, or the copies thereof, must purport to be 

certified , under the hand of a judge, magistrate, or o fficer of the 

other High Contracting Party, to be the original deposition*or a ffirm a

tions, or to be true copies thereof, as the case may require.

(3) A  certifica te  of, or jud ic ia l document stating the fact of a conviction, 

must purport to be certified  by a judge, magistrate, or officer of the 

High Contracting Party.

In every case such w arrant, deposition, affirm ation , copy, certificate  or 

jud ic ia l document must be authenticated , e ither by the oath of some witness, or 

by being sealed w ith the o ffic ia l seal o f the M inister of Justice, or some other 

M inister of the High Contracting Party, or by any other mode of authentication  

for the time being permitted by the law of the High Contracting Party to whom 

application for extradition Is made.

A rtic le  14: If the individual claimed by one o f the High Contracting Parties in 

pursuance o f the present Treaty should be also claim ed by one or several other 

Powers on account o f other crimes or offences committed w ith in  their respective 

jurisdictions, his extradition shall be granted to the Power whose claim  Is earliest
j

In date , unless such claim Is w aived .

A rtic le  15: If sufficient evidence for the extradition be not produced w ith in  two

months from the date of the apprehension of the fu g itiv e , or w ith in  such further
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Contracting Party, shall d irec t, the fug itive  shall be set at liberty .

A rtic le  16: A ll articles seized which were In the possession of the person to be

surrendered a t the time of his apprehension, and any articles that may serve as a 

proof of the crime or offence, shall be given up when the extradition takes place, 

in so far as this may be permitted by the law of the High Contracting Party granting 

the ex trad itio n .

A rtic le  17; Each of the High Contracting Parties shall defray the expenses occa

sioned by the arrest w ithin Its territories, the detention, and the conveyance to Its 

fron tier, of the persons whom It may have consented to surrender in pursuance of 

the present T reaty .

A rtic le  18: His Britannic Majesty may accede to the present Treaty on behalf of

any o f His Dominions hereafter named -  that is to say, the Dominion of Canada, 

the Commonwealth of Australia (including for this purpose Papua and Norfolk  

Island), the Dominion of N ew  Z ea lan d , the Union o f South A fr ic a , the Irish Free 

S tate , and Newfoundland -  and Ind ia . Such accession shall be effected by a 

notice to that e ffect given by His Britannic M ajesty's representative a t Baghdad , 

which shall specify the authority to which the requisition for the surrender of a 

fug itive  crim inal who has taken refuge in the Dominion concerned, or India, as 

the case may b e , shall be addressed . From the date when such notice comes 

Into e ffec t, the territory o f the Dominion concerned or o f India shall be deemed 

to be territory o f His Britannic M ajesty for the purposes of the present Treaty.

The requisition for the surrender of a fug itive crim inal who has taken refuge 

in any of theabovennentloned Dominions or India, on behalf of which His Britannic 

M ajesty has acceded, shall be made by the appropriate diplom atic or consular 

officer of Iraq.

Either High Contracting Party may terminate this Treaty separately In respect 

of any of the above-m entioned Dominions or In d ia . Such termination shall be 

effected by a notice given In accordance with the provisions of A rtic le  2 2 .

Any notice given under the first paragraph o f this a rtic le  in respect of one 

of His Britannic Majesty's Dominions may Include any territory  In respect of which



a mandate on behalf of the League of Nations has been accepted by HTs Britannic 

Majesty, and which Is being administered by the Government o f the Dominion con

cerned; such territory shall, If  so Included, be deemed to be territory of His Britan

nic Majesty for the purpose of the present Treaty . Any notice given under the 

third paragraph of this artic le  shall be applicable to such mandated territory.

A rtic le  19: The requisition for the surrender of a fugitive criminal who has taken

refuge In any territory of HTs Britannic M ajesty other than G reat Britain and North

ern Ireland, the Channel Islands, or the Isle of M an, or the Dominions or India 

mentioned In A rtic le  18 , shall be made to the Governor, or ch ief authority, of 

such territory by the appropriate diplom atic or consular officer of Iraq.

Such requisition shall be dea lt with by the competent authorities of such terri

tory: provided nevertheless, that I f  an order for the committal of the fugitive crim i

nal to prison to await surrender shall be made, the said Governor or chief authority 

may, instead of Issuing a warrant for the surrender of such fug itive , refer the matter 

to His Majesty 's Government In the United Kingdom.

A rtic le  20: This Treaty shall apply In the same manner as If  they were Possessions

of His;Britannic Majesty to the following British Protectorates, that Is to say, the 

Bechuanaland Protectorate, Gam bia Protectorate, Kenya Protectorate, N igeria  

Protectorate, Northern Rhodesia, Northern Territories of the G old  Coast, Nyasa- 

land, Sierra Leone Protectorate, Solomon Islands Protectorate, Somaliland Pro

tectorate, Swaziland, Uganda Protectorate and Zanzibar, and to the following  

territories In respect of whlqh a mandate on behalf of the League of Nations has 

been accepted by His Britannic M ajesty, that Is to say, Cameroons under British 

M andate, Togoland under British M andate, the Tanganyika Territory, Palestine, 

and Transjordan.

A rtic le  21; If after the signature o f the present Treaty It Is considered advisable 

to extend Its provisions to any British Protectorates other than those mentioned in 

the preceding artic le  or to any British protected State, or to any territory In re

spect of whlph a mandate on behalf of the League of Nations has been accepted 

by His Britannic M ajesty, other than those mandated territories mentioned In 

A rticles 18 and 20, the stipulations of A rticles 18 and 19 shall be deemed to 

apply to such Protectorates or States or mandated territories from the date and 

In the manner prescribed In the notes to be exchanged for the purpose of e ffec t

ing such extension.
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A rtic le  22: The present Treaty shall come into force ten days after its publica

tion , in conformity with the forms prescribed by the laws of the High Contracting 

Parties. It may be terminated by either of the High Contracting Parties by a 

notice not exceeding one year and not less than six months.

In the absence of an express provision to that effect, a notice given under 

the first paragraph of this artic le  shall not affect the operation of the Treaty as 

between Iraq and any territory in respect of which notice of accession has been 

given under A rtic le  18.

The present Treaty shall be ra tified , and the ratification shall be exchanged 

at Baghdad as soon as possible.

In faith whereof the above-named plenipotentiaries have signed the present 

Treaty and have affixed thereto their seals.

Done in duplicate in English and Arabic, of which, in the case of divergence, 

the English text shall prevail, at Bagdad, this second day of M ay, 1932, correspond

ing w ith the twenty-sixth day of D hulh ijjah , 1350, H ijrah .

F .H . HUMPHRYS 

JA ’FAR-AL-ASKARI.
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2 . JUDIC IAL C O N V E N T IO N  (1) BETWEEN THE SYRIAN REPUBLIC A N D  THE 

HASHEMITE K IN G D O M  OF THE JO R D A N , S IG NED AT DAMASCUS, O N  

23 DECEMBER, 1953

The Government of the Hashemite Kingdom of the Jordan and the Government 

of the Syrian Republic,

Desiring to assist each other In the prosecution of offenders and the execu

tion of judgments and In fac ilita ting  service of documents and letters of request,

and to achieve the purposes set out In A rtic le  2 of the Pact of the League of Arab 
(2)

States,

Have agreed as follows:

CHAPTER I

E XTR A D ITIO N  OF OFFENDERS

A rtic le  1: The extradition of offenders between the Hashemite Kingdom of the

Jordan and the Syrian Republic shall be effected In accordance with the provi

sions of this Convention.

A rtic le  2: Extradition shall be mandatory If  the requisition satisfies the two follow 

ing conditions:

1 . The offence, as stated by the competent judge In the applicant State 

according to the law of that S tate, Is a crime or a correctional offence punish

able w ith at least one year's Imprisonment, or a sentence of a t least three months' 

Imprisonment has been awarded for the offence;

2 . The offence was committed In the territory of the applicant State, or 

was committed outside the territory of both States and Is punishable under the 

law of each State even If  committed outside Its territory .

A rtic le  3: The State to which application for extradition Is made may refuse the

application:

1 . If the person claimed was a national of that State at the time the offence 

was committed and proceedings are instituted against him In the courts of that

(1) 204 U .N .T .S . ,  p .207 . Came Into force on 3 June, 1954, In accordance
w ltji A rtic le 55 , one month after the exchange of the Instruments of ra t if i
cation, which took place on 3 M ay , 1954.

(2) 70 U . N . T . S . , p .237 .
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State and in accordance with its law in virtue of a file  prepared by the judicial 

authorities of the applicant State. The State to which application is made shall 

notify the applicant State of the results of the proceedings, and the competent 

jud icial authority in the applicant State shall order final cessation of the prose

cution or, if  judgment has already been given in the case, suspension of execu

tion of the judgment;

2 . If the offence was committed in the territory of the applicant State, 

i f  the person claimed is not a national of that S tate, and if  the acts with which 

he is charged are not punishable under the law of the State to which application  

is; made;

3 . If the offence was committed outside the territory of both States, if  an 

offence committed outside the territory of the State to which application is made 

is not punishable under its law, and if  the person claimed is not a national of the 

applicant State;

4 .  If a t the time the requisition is received exemption from prosecution or 

punishment in respect of the offence would have been acquired by lapse of time 

under the law of the State to which application is made if  the offence had been 

committed in its territory, and i f  the person claimed is not a national of the 

applicant S ta te .

A rtic le  4: Extradition shall not be granted:

1 . For a po litica l o ffence.

The following shall not be regarded as po litica l offences:

(a) Murder, brigandage, and robbery with vio lence, whether committed 

by one or by several persons against individuals or local authorities 

or railways or other means of transport and communication;

(b) Any offence against the person of the Heads of the two Contracting 

States;

(c) M ilita ry  offences;

(d) Attempts to commit the offences referred to in the preceding sub- 

paragraphs (a ), (b) and (c ), i f  such attempts are punishable under 

the law of both States.

2 . If the offence was committed in the territory of the State to which ap p li

cation is made;
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3 . If the person claimed is a government o ffic ia l on o ffic ia l duty abroad 

and if  the offence for which he is, claimed was committed in or by reason of the 

performance of his duty;

4 . If the person claimed is a member of the diplomatic corps protected by 

diplomatic immunity, or any other person protected by diplomatic immunity under 

international law or under any other treaty or convention;

5 . If the person claimed has been tried , or if  an investigation or proceed

ings have been instituted against him, in respect of the offence for which he is 

claim ed, whether in the State to which application is made or in the State, other 

than the applicant State, in which the offence was committed;

6 . If exemption from prosecutipn or punishment in respect of the offence 

has been acquired by lapse of time under the law of the applicant State or of 

the State in whose territory the offence was committed.

A rtip le  5:

1 . If the State to which application is made has received application from 

more than one State for the same person in respect of the same offence, extradi

tion sha II be granted in priority to the State whose interests have been injured by 

the offence or to the State Tn whose territory the offence was committed.

2 . If- the Requisitions Relate to different offences, priority shall be determined 

in accordance with the circumstances and the facts, including the seriousness of the 

offence, the place in which it was committed, the da te of receipt of the requisi

tions, and on undertaking by any of the applicant States to return the extradited 

person.

A rtic le  6: Where the person claimed is being proceeded against or has been con-

vic ted for a different offence in the State to which application is made, the latter

State shall decide in respect of the requisition and his extradition shall be post-
'  -  /

poned until-the proceedings have been discontinued or the case dismissed, or until 

he has been acquitted or declared not responsible, or until he has served his sen

tence or received a pardon or has been released because the grounds for his deten

tion no longer exist.

He may however be sent temporarily to the applicant State to appear before 

its judicial authorities on an undertaking by those authorities to return him after



his interrogation or after judgment has been given in the case in respect of which 

he was extradited and to restrict his liberty in accordance with the judgment 

given or order made concerning him by the authorities of the State which has 

surrendered him.

A rtic le  7:

1 . Requisitions for extradition shall be made by the Minister of Justice 

of the applicant State to the Minister of Justice of the State to which application  

is made.

2 . The requisition file  shall contain:

(a) A  detailed statement of identity and description of the person claimed, 

with his photograph if  possible;

(b) A  warrant of arrest or summons issued by a competent authority, if  the 

person claimed has not been tried;

(c) A  certified copy of the provisions of law under which the offence is 

punishable, and a detailed declaration by the judge seized of the 

case certifying that they apply to the offence, and the evidence esta

blishing the liab ility  of the person claimed;

(d) If the person claimed has been convicted, a certified copy of the judg

ment, whether it has become "res judicata" or not;

(e) A  declaration by the judge seized of the case that the penalty has not 

been extinguished or ceased to be enforceable under the law of his 

State;

(f) A  statement that the requisition conforms to the provisions of this Con

vention .

A rtic le  8:

1 . In each State the decision concerning a requisition for extradition shall 

be made by the authorities empowered to do so in virtue of the law in force at the 

time the requisition is made.

2 . If it is decided to extradite the person claim ed, the Minister of Justice 

in the State to which application is made shall forthwith notify the Minister of 

Justice in the applicant State accordingly and order the extradition to be carried 

out.

3 .  ff it is decided to refuse the requisition, the M inister of Justice in the 

State to which application is made shall notify the M inister of Justice in the app li

cant State of the decision and the reasons therefor.
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A rtic le  9 :

1 . Each Contracting State shall assist the other to search for offenders and 

shall remand In. custody any persons wanted for tria l or convicted of offences con

stituting grounds for extradition. In affording such assistance It shall communicate 

with the other o ffic ia lly  by m all, telegraph, telephone or other means, specifying 

the charge and citing the provisions of law applying thereto. The applicant State 

may send an authorized agent to the State to which application Is made to assist 

In the search for the person claim ed.

2 . The period of remand in custody In the State to which application is made 

may not exceed fifteen days, commencing on the date on which notice of the arrest 

Is telegraphed to the Minister of Justice of the applicant S tate. If the file  re la t

ing to the requisition for extradition Is not received during this period the prisoner 

shall be released on the expiry thereof by order of the competent authority, pro

vided that the said period of fifteen days may be prolonged for a further like  

period If the applicant State so desires because the file  cannot be prepared or If  

the file  Is received incomplete.

3 . Remand in custody shall conform to the law of the State to which ap p li

cation  Is made. Members of the armed forces shall In a ll cases be detained In 

prisons and places of detention reserved for members of the armed forces of that 

State.

4 .  Where the prisoner admits that he Is the person claimed and that he 

committed the offence charged, and the competent authorities In the two States 

fin d  that the offence Is one for which extradition may be granted under this Con

vention, and the person claimed consents to be extradited to the applicant State; 

without a file  relating to the requisition for extradition, those authorities shall 

order his extradition.

A rtic le  10:

1 . Articles of which the person claimed has obtained possession through 

the commission of the offence In respect of which his extradition Is applied for 

or which have been seized on him, the Instruments which were used for commit

ting the offence and any other articles like ly  to be of assistance in the Investiga

tion thereof shall, subject to the rights of third parties and in accordance w ith the 

decision of the competent authority, be handed over to the applicant State.
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2 . Such articles shall be handed over to the applicant State if  an order 

is made granting the extradition of the offender, whether the extradition is 

carried out or is not carried out because the offender has died or escaped or 

cannot be apprehended.

3 . A ll articles hidden or deposited by the person claimed Tn the State 

ordering extradition and discovered after the extradition has been carried out 

shall also be handed over.

4 .  The State to which application is made may retain the articles seized 

i f  to do so appears necessary for the purpose of the criminal investigation, or 

may reserve the right to recall them for that purpose subject to an undertaking 

to return them as soon as possible.

A rtic le  11: The applicant State shall take delivery of the person claimed within

th irty  days after the date of despatch of the telegram notifying the decision to 

grant extradition, fa iling  which the State to which application is made may re

lease him and he may not be claimed a second time for the same offence.

A rtic le  12:

1 . The person claimed may be tried or punished only for the offence in 

respect of which he has been extradited or for offences connected therewith 

discovered a fter his extradition .

2 . If he is sentenced, any time he has spent on remand in custody in the 

State to which application was made shall be deducted from the term of the sen

tence .

3 . If the case against him is dismissed or he is acquitted or declared not 

responsible, the State which has claimed him shall return him at its own expense 

to the place where he was when extradited.

A rtic le  13: The person claimed may not be detained, tried or punished for another

offence unless:

(a) He consents thereto, in which case his consent shall be recorded in a 

report to be signed by him or his agent and sent to the State which 

extradited him;

(b) The State extraditing him consents thereto; and such consent shall be 

applied for by the same procedure ay extradition;



(c) He has had an opportunity to leave the territory of the State to which 

he has been extradited but has not done so within one month;

(d) He has committed the offence after his extradition in the State to 

which he has been extrad ited .

A rtic le  14: If an extradited person escapes and re-enters the territory of the State

which extradited him, he shall be apprehended and re-extradited on a direct ap p li

cation by the State to which he was orig inally  extradited, without further procedure.

A rtic le  15: If an offender is extradited between one Contracting State and a third 

State, the other Contracting State shall authorize the passage through its territory 

of the offender and of an adequate escort together with the articles referred to In 

artic le  10, or one of the two States shall undertake to transfer or escort him on 

presentation to the competent police authority of a copy of the extradition order.

A rtic le  16: Subject to reciprocity, each State shall defray a ll the costs of extra

diting the person claim ed.

CHAPTER II 

EXEC U TIO N  OF PENAL SENTENCES

A rtic le  17:

1 . Each of the two States shall enforce in Its territory sentences which have 

become "res judicata11 pronounced by criminal courts of the other State and order

ing Imprisonment for less than three months or a fine or payment of fees or costs.

2 . Each of the two States shall likewise enforce security measures and 

orders for lim itation or deprivation of c iv il rights conforming to the law of both 

States.

3 . On application by the State In which judgment was: given, a sentence 

of more than three months' Imprisonment may be executed In the other State with  

Its consent.

A rtic le  18: Judgments given In criminal cases by judges of one Contracting State

with respect to acts constituting crimes or correctional offences under the law of 

the other Contracting State shall, so far as they are compatible with the law of 

the other S tate, have effect for the purpose of:

1 . Enforcing measures resulting therefrom with regard to security, loss of 

capacity or deprivation of rights;



2 . Ordering security measures, loss of capacity or deprivation of rights or 

restitution, compensation or other c iv il consequences;

3 . Applying provisions of law relating to repetition of offences, habitual 

commission of offences, joinder of offences, stay of execution, suspension of 

sentence or rehabilita tion .

A rtic le  19 :

1 . Application for execution shall be made by the chief State counsel of 

the applicant State to the chief State counsel of the other State in whose terri

tory the convicted person Is present.

2 . The application file  shall Include:

(a) A  detailed statement of the identity and description of the convicted 

person, with his photograph if  possible;

(b) A  certified copy of the judgment bearing a statement that the judgment 

has become "res judicata11 and Is enforceable.

3 .  The chief State counsel shall decide concerning the application with a ll  

speed. He may ask the applicant ch ief State counsel for any particulars he con

siders necessary. If  he decides to accept the application, he shall execute It' 

and notify the result to the chief State counsel of the other S tate . If he decides 

to reject the application, his decision shall be referred to the Minister of Justice, 

who shall make a final order for acceptance or rejection of the application.

4 . Where the chief State counsel decides to reject an application for execu

tion with respect to a prisoner, the prisoner may not be released until the Minister 

of Justice has made an order.

A rtic le  20: Subject to reciprocity, each State shall defray the costs of execution

In Its own territory.

CHAPTER III

EXCHANG E OF IN F O R M A T IO N  IN  PENAL MATTERS

A rtic le  21:

I . The judicial records offices of the two States shall exchange information 

concerning correctional offences and crimes for which sentences have been passed

in one State upon nationals of the other.
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2 . Each of the two offices shall furnish the other free of charge on request 

with information derived from the judicial records.

CHAPTER V I I I  (1)

FINAL PR O VISIO N S

A rtic le  53:

1 . Either Contracting State may denounce a ll or part of this Convention, 

which shall cease to have effect six months after notice of denunciation has been 

given.

2 . The provisions of this Convention shall, however, continue to apply to 

applications for execution made in conformity with the provisions of Chapter IV  

before the expiry of the said period of six months .

A rtic le  54: This Convention shall be ratified in accordance w ith the constitu

tional provisions of each of the two Contracting States.

A rtic le  55: This Convention shall come into force one month after the date of

the exchange of the instruments of ratification between the two Contracting 

States. A ll  previous agreements concluded between or on behalf of the two 

States and relating to the matters dealt with in this Convention shall cease to 

have e ffec t.

(1) Chapters IV , V , V I and V II deal with execution of non-penaI judgments, 
fac ilita ting  service of documents and letters of request.



3 . ARAB LEAGUE EXTRADITION AGREEMENT (1)

The Governments of:

The Hashemite Kingdom of Jordan

The Syrian Republic

The Kingdom of Iraq

The Kingdom of Saudi Arabia

The Lebanese Republic

The Kingdom of Egypt

The M otaw aklllte  Kingdom of Yem en,

Wishing to establish a close collaboration for the surrender of absconding offenders and 

In pursuance to A rtic le  2 of the Pact of the Arab League, have agreed as follows :

A rtic le  1: Each of the States of the Arab League, who Is signatory of this Agreement

for the extradition of offenders, sought by any of the other States, undertakes to sur

render such persons, In accordance w ith the provisions of this Agreement.

A rtic le  II: Surrender Is obligatory when the person sought for Is being pursued, charged

w ith , or condemned for, one of the offences mentioned In A rtic le  III and which has been 

committed on the territory of the State requesting extradition. In case the offence had 

been committed outside the territorial jurisdiction of both States, I . e .  the one requesting 

extradition and the other granting It ,  extradition shall be compulsory only In case the 

offence committed Is punishable In accordance w ith the laws of both States, when com

mitted outside their respective territories.

A rtic le  III:  The right of extradition Is restricted to cases where the offence commlted 

is either a crime or misdemeanour, subjecting the offender to Imprisonment for one 

year or more, under the laws of both countries, or where the person wanted

(1) Approved by the Council of the League of Arab States on 14 September, 1952, 
1 5 9 B .F .S .P . ,  1962, pp.606-612; 8 R .E .D . I . ,1952, pp.328-332.

The Instruments of ratification were deposited with the Secretariat G eneral by: 
1 . The Republic of Egypt on 8 M arch, 1954.
2 . The Kingdom of Saudi Arabia on 5 A p r il, 1954.
3. The Hashemite Kingdom of Jordan, 28 July, 1954 .
4 .  The Republic of Syria, 29. September, 1956.
5 . The Kingdom of Libya, 19 M a y ,1957.
6 . The Kingdom of Iraq, 3 O ctober, 1957.
7 . The State of Kuwait, 20 M a y , 1962.
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has been already sentenced to no less than two months' imprisonment.

In case the a c t, on the basis of which extradition Is being requested, is not 

punishable by the laws of the requested State or the penalty In flic ted  in the re

questing State has not a corresponding provision In the country from which extra

dition is sought, then extradition shall not be compulsory, unless the person, being 

extradited , Is a national of the requesting State or is a national of a State, whose 

laws provide for a similar penalty.

A rtic le  IV : Extradition shall not be granted for p o litica l offences. The decision

whether an offence Is po litica l or not, shall be left to the discretion of the S tate, 

which is being demanded. However, extradition Is compulsory for the following  

offences:

1 . Attempts against the lives o f monarchs, presidents of States, their 

spouses and direct descendants.

2 . Attempts against the lives o f heirs to the throne.

3 . Crimes of murder, with premeditation .

4 .  Terroristic crimes.

A rtic le  V :  Extradition shall not be granted In case the person sought for has a l 

ready been committed to tria l for the offence for which his extradition Is being 

requested and has not been found g u ilty , or has been already convicted, or I f  he 

Is under investigation, or I f  tria l had been started for the same offence In the State 

from which extradition Is being requested.

In case the person In question Is under tr ia l for another offence, committed 

In the State, which Is being asked to surrender him, his extradition shall be post

poned until the tr ia l Is terminated and the penalty in flicted  has been executed. 

However, provisions may be made for the temporary surrender to stand trla I In the 

requesting State, on condition that a t  the end of such tr ia l and before the execu

tion of the penalty In flic ted , he w ill be returned to the State applying for his 

extrad itio n .

A rtic le  V I:  Extradition shall not be enforced I f  either the offence or the sentence

has been prescribed according to the laws of the demanding or surrendering State. 

However, extradition shall be granted if  the demanding State does not accept the 

principle of prescription and the person In question is one of Its nationals or a 

national of another State, which does not accept the principle of prescription.
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A rtic le  V I I :  Extradition may be refused by the State to which a request for

extradition is being addressed, if  the person in question is one of its nationals, 

provided he is put to tria l for the same offence, for which his extradition is 

being sought and due regard is given to the investigations carried out Joy the 

demanding country.

A rtic le  V I I I : Extradition claims shall be submitted through diplom atic channels 

and shall be decided upon by the competent authorities, in accordance with the 

laws of the State concerned.

A rtic le  IX : Extradition claims shall be supported by the follow ing documents*.

a) In case the claim is for a person, whose case is s till under investiga

tion, a warrant of arrest issued by the competent authority, giving 

fu ll details of the nature of the charge or the offence, and the artic le  

of the law app licab le , together, if  possible, w ith a certified  copy of 

the text of the relevant law and a copy of the investigation proceed

ings made, duly authenticated by the appropriate legal authorities.

b) In case it is in respect of a person already convicted, whether he was 

present at the tria l or was convicted in absence, a certified  copy of 

the conviction and sentence.

A rtic le  X : In each case, extradition claims shall be accompanied by a fu ll state

ment, regarding the identity  of the person sought for, whether accused or con

victed , as w ell as documents proving that such person is a national of the request

ing S tate , when the case is so claimed to be.

These documents shall be duly certified  by the M inister of Justice of the 

requesting State or a responsible authority, acting on his behalf.

A rtic le  X I:  Exceptionally , a request for extradition may be made by post, te le 

gram or telephone. In such cases, the State asked to execute the extradition, 

shall take adequate precautions to keep the person sought for under close super

vision until the proper proceedings have been taken for the presentation of the 

claim for his extrad ition . M eanw hile , however, his temporary arrest as a pre

cautionary measure, may be made for a period, not exceeding thirty days, after 

which he shall be released, i f  the required documents and formalities or a new
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0 )
request are not received. Such period of detention shall be deducted from the 

period of Imprisonment to which he may have been sentenced, by the den&iandlng 

S tate .

When the demand has been made by telephone or cable, the authorities 

asked to execute the extradition may, I f  they deem necessary, take measures, 

to ascertain this o ffic ia lly  from the authorities requesting the extradition.

A rtic le  X II:  W hatever Is found In the possession of the person, whose extra

dition Is requested, at the time of his arrest, shall be handed over to the State 

requesting the extradition, as w e ll as everything that may be considered as an 

evidence of the offence, In so far as the laws of the surrendering State permit.

A rtic le  X II I :  If  several demands of extradition are submitted by different States 

as to the same person and for the same offence, priority shall be given to the 

State, whose Interests have been mostly affected by the offence, next to the 

State, In whose territory the offence was committed and subsequently to the 

State, of whom the person sought Is a national. However, if  the claims are 

for d ifferent offences, the person In question w ill be handed to the S tate, which 

has made the first request for his ex trad itio n .

A rtic le  X IV : No person shall be tried by the State which has applied for ex tra -

d ltlon , except for the offence, for which his extradition was sought and for of

fences which are connected therewith and offences which he may have committed 

after his surrender. However, i f  opportunity prevails for him to quit the country 

and he falls to ava il himself thereof w ithin th irty  days, his tria l for another offence 

Is a llo w e d .

A rtic le  X V : The States bound to this Agreem ent, undertake to fac ilita te  the pass

age, through their territories, of extradited Muslim-offenders and to ensure their safe 

custody, on presentation of a copy of the extradition order.

A rtic le  X V I:  The demanding State shall bear a ll  expenses, necessitated by the

execution of extradition and shall also defray a l l  expenses Incident to the return 

of the extradited person to the country from which extradition took p lace, in case 

the charges against him are not established or I f  he Is acquitted .

(1) The Republic of Egypt made a reservation that the word "detention" should be re 
placed by "Imprisonment " w ith no provisions for arrest.



A rtic le  X V II:  Sentence of Imprisonment w ith or w ithout hard labour, when

Imposed by the demanding S ta te , may be executed in the State which Is being 

asked to execute the ex trad itio n , but w ith  the consent of the latter S tate .

The demanding State shall bear a l l  expenses of the execution o f the sen

tence .

A rtic le  X V I I I :  If  the provisions of this Agreement are In conflic t w ith  the terms

of any b ila te ra l agreement between two signatory States, the provisions most 

suitable for fa c ilita t in g  extrad ition  shall be ap p lied .

A rtrc le  X IX :  Signatory Powers shall ra tify  this Agreem ent, each according to

Its constitutional processes a t the earliest possible convenience and the Instru

ments of ra tifica tio n  shall be deposited w ith the Secretariat G enera l of the League, 

which shall establish a protocol o f the deposit o f the Instruments o f ra tifica tio n  of 

each State and Inform the other contracting States thereof.

A rtic le  X X : The signatory States of this Agreement may adhere thereto, by n o ti

fication  to this e ffe c t, to be sent to the Secretary G en era l of the Arab League, who 

shall n o tify  their adhesion to other States, party to this /g reem en t.

A rtic le  X X I:  This Agreem ent shall come into force one month a fte r the deposit o f

the Instruments of ra tific a tio n  o f three o f the signatory States. It shall be e ffe c t

ive one month from the date o f the deposit of Its ra tifica tio n  or adhesion to this 

Agreem ent.

A rtic le  X X I I :  Each State bound to this Agreem ent may w ithdraw  therefrom by

notification  to that e ffe c t to the Secretary G e n e ra l o f the League of Arab States. 

W ithdraw al shall be considered as e ffe c tiv e  six months from the date o f the des

patch o f the n o tific a tio n . This Agreem ent shall rem ain, however, va lid  as re

gards the extradition claims and the execution o f sentences Imposing restriction  

of freedom, submitted before the lapse o f the said period .

In testimony w hereof, the P lenipotentiaries whose names fo llow  have signed 

this Agreem ent, on beh a lf o f the ir Governments and in their names. This A gree

ment was drawn up In A ra b ic , In C a iro , on M onday, Safar 15th , 1372 (3 N ovem ber, 

1952) In one copy to be kept w ith  the S ecretaria t G en era l o f the League of Arab  

States. A  true copy of the orig inal was duly delivered  to each signatory State  

and to each adherent S ta te .
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For the Governments of:

The Hashemite Kingdom of Jordan signed

The Syrian - Republic "

The Kingdom of Iraq "

The Kingdom of Saudi Arab! "

The Lebanese Republic "

The Kingdom of Egypt "

The M otaw aklllte Kingdom of Yemen

Awni abdel HadI 

Mustafa a I ShehabI 

Negulb a I Rawl 

Abdallah a I Fad I 

Nadlm DImechkleh 

Mahmoud FawzI
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4 .  A S IA N -A FR IC A N  LEGAL CONSULTATIVE COMMITTEE

Articles Containing the Principles Concerning Extradition of Fugitive Offenders  ̂ ^

A rtic le  1: The Contracting Parties undertake to surrender to each other, in the

present treaty/Convention, persons who are within the jurisdiction of one party 

and are being prosecuted or have been convicted by the judicial authorities of 

the other party .

A rtic le  2: A lte m a -
native'A  ; Extradition shall not be granted unless the act constituting the offence 

for which the person sought is being prosecuted or has been convicted is punish

ab le  at least by three years’ imprisonment under the laws of both the requested 

and requesting States.

A lternative *B': (1) Extradition may be granted if  the person whose ex tra 

dition is requested, is accused as a principal or as an accessory, of committing 

or attempting to commit an offence, within the jurisdiction of the requesting 

State , punishable at least by one year’s imprisonment under the laws of both 

the requesting and the requested States.

(2) If  this person has been already convicted for such an offence, he should 

not be extradited unless he was condemned for at least two months* Imprisonment.

A lternative *C': Extradition shall not be granted under A rtic le  1 except in

respect of offences enumerated In the Schedule to the present Treaty.

A rtic le  3: Extradition shall not be granted for po litica l offences. The requested

State shall determine whether the offence is p o litica l.

A rtic le  4: Extradition may be refused, If  the person In question Is a national of the

requested S tate.

A rtic le  5: Extradition shall not be refused on the ground that the person sought to 

be extradited Is not a national of the requesting State.

A rtic le  6: Extradition shall not be granted for purely m ilitary offences.

A rtic le  7: (1) The requested State has the right to seek Information and c la r if i

cation from the requesting State as to the nature of the offence for which e x tra -

(1) Aslan-Afrlcan Legislative Consultative Committee, Fourth Session, Tokyo, 1961 .
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dition has been requested Tn order to determine whether the offence is of a p o liti

cal character or not.

(2) In cases where the person sought to be extradited submits prima facie 

evidence that his offence is of a political character the burden of proving the 

opposite lies on the requesting State.

A rtic le  8: Extradition shall be granted only i f  the offence for which the persons

sought is being prosecuted or has been convicted, has been committed within the 

jurisdiction of the requesting State.

A rtic le  9: The requesting State shall not try or punish the person extradited

except for the offence for which he was extradited and with the consent of the 

requested State for offences directly  connected with i t .

A rtic le  10: A  person who has been extradited may be tried for an offence other

than those referred to in A rtic le  9 where the person after being given an opportu

nity of leaving the territory of the State to which he had been surrendered fails 

to do so within a period of sixty days after being given that opportunity provided 

that notice in w riting of the fact of such opportunity being afforded is given to 

the State of which such person is a national at or about the time when such 

opportunity is afforded to such person.

A rtic le  11: Extradition shall be refused if  the offence in respect of which extra

dition is sought is under investigation in the requested State or the person sought 

to be extradited has already been tried and discharged or punished or is still 

under tria l in the requested State for the offence for which extradition is sought.

A rtic le  12: If the person sought to be extradited is on tria l in the requested State

for an offence other than that for which his extradition is requested, his extradi

tion shall be postponed until his tria l is terminated and the penalty has been under

gone .

A rtic le  13: Extradition shall not be granted if  the person in question has become

immune by reason of lapse of time from prosecution or punishment according to the 

laws of either the requesting or the requested State.
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A rtic le  14; The requisition for extradition shall be made in writing and be sub

mitted normally through diplom atic channels to the com petentauthority of the 

requested S tate .

A rtic le  15: (1) The requisition for extradition shall be accompanied by the ori

ginal or a certified  copy of the sentence of the warrant of arrest or other docu

ment having the same v a lid ity  issued by a competent jud ic ia l authority.

(2) The nature of the offence for which the requisition for extradition is 

made, the time and place of its commission, its legal classification or descrip

tion , and the legal provisions applicable to it ,  should be specified as precisely 

as possible.

(3) The requisition shall also be accompanied by a copy of the criminal 

law provisions that are applicab le  to the case, together with a description of 

the person claimed and any other particulars which may serve to establish his 

identity  and n a tio n a lity .

(4) The requisition shall also be accompanied -

(i) where the person claimed is proposed to be prosecuted, by the o ri

g inal or certified  copies of the evidences recorded by competent 

jud ic ia l authorities of the requesting State establishing prima facie  

that the person concerned has committed an extraditable offence 

w ith in  the jurisdiction of the requesting State; and

(ii) where the person claimed is already convicted of an offence in the 

requesting S ta te , by orig inal or certified  copies of documents esta

blishing that the conviction was recorded by competent judicial 

authorities of the requesting State in respect of an extraditable  

offence committed by the person concerned w ithin the jurisdiction 

of the requesting State and that he has not served his sentence in

accordance w ith  the laws of the requesting State.

A rtic le  16: Extradition shall not be granted unless the competent authorities of

the requested State are satisfied that the m aterial furnished under Paragraph 4 

of A rtic le  15 establishes -

(i) where the person claimed is proposed to be prosecuted that he has 

prima facie committed an extraditab le offence w ithin the juris

d iction of the requesting State; and



(II)  where the person claimed Is already convicted for an offence In the 

requesting State, that he was convicted by competent judicial 

authorities In respect of an extraditable offence committed by him 

within the jurisdiction of the requesting State and that he has not 

served his sentence in accordance w ith the laws of the requesting 

State.

A rtic le  17: A ll measures to carry out extradition shall be taken In accordance

with the provisions of the laws of the requested State, and the persons sought 

shall have the right to utilise a l l  remedies and re lie f availab le  to him according 

to the laws of the requested S tate .

A rtic le  18: If requests for extradition are made concurrently by several States,

In respect of the same person, the requested State shall have the discretion to 

decide thereon taking into consideration a ll the circumstances of the case and, 

in particu lar, the priority of the request, the gravity of the offence and the 

penalty to be imposed therefor.

A rtic le  19: The requested State shall Inform the requesting State in writing and

through diplom atic channel of Its decision on the requisition for extradition.

If the request for extradition is re jected , the reasons shall be stated.

A rtic le  20: The competent authorities of extraditing State shall take the necessary

steps to enable the agents of the requesting State to take away the extradited person.

A rtic le  21: If a person Is abducted from a State by the agents of another State

which wishes to prosecute or enforce judgment on him , the State from which he 

was abducted shall be entitled  to demand his return.

A rtic le  22; If the person whose extradition Is requested is not a national of the 

requesting State, the requested State shall notify the State of which that person 

Is a national, of that request as soon as it is received In order to enable the said
%

State to defend him if  necessary.

A rtic le  23: The person whose extradition Is sought may be provisionally arrested
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and kept under supervision until the question of extradition is decided upon.

A rtic le  24; (1) In urgent cases requests for extradition may be made by post, te le 

gram or telephone, provided that such requests include a short account of the o f

fence, a notification that a warrant of arrest has been Issued by the competent 

authority and that extradition shall be requested through diplomatic channels.

In such cases the requested State shall take the necessary precautions to keep 

the person in question under supervision until It  receives the written extradition  

request. The requested State may, I f  necessary, arrest and detain the said per

son for a period not exceeding th irty  days, after which he shall be released If  

the written request accompanied by the necessary documents, or a request for 

the renewal of his detention for a period of th irty days at the most, has been 

received. A t the expiry of the renewal period, the person in question Is 

Immediately released I f  the w ritten request accompanied by the necessary docu

ments has not been received .

(2) The period of detention shall be deducted from the period of Imprison

ment to which he Is sentenced In the requesting S ta te .

(3) If  the request is made by post, telegram or telephone, the competent 

authorities in the requested State may, I f  necessary, communicate with the compe

tent authorities In the requesting S tate , to ascertain the request.

A rtic le  25: A rtic les seized which were In the possession of the person being extra

d ited , at the time of his arrest, and which may be used as proof of the offence 

shall be delivered to the requesting State when extradition takes p lace, and that 

In so far as the laws of the extraditing State perm it.

A rtic le  26: The requesting State shall bear a ll expenses Incurred In the execution

of the request, and I f  the extradited person is discharged or acquitted, the said 

State shall bear the expenses necessary for his return to the State from which he 

was extradited.

A rtic le  27: The State which granted extradition may release the person In question,

If  the requesting State does not take him away w ithin a period of one month from 

the date of Its notification of the order of extradition to the requesting S tate .
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A rtic le  28: If extradition takes place as a result of fraud, deceit or misrepresent

ation or any similar fault on the part of the requesting State or its agents, the 

State which extradited the person may demand his return .

A rtic le  29: Each contracting party shall upon presentation of a copy of the extra

dition order, grant fac ilities  for the transit through their territories, of persons 

surrendered by one of them to the other and ensure their safe c u s to d y .^

A rtic le  30: If the provisions of this agreement are in conflict with those of any

bilatera l agreement between two signatory States, those two States shall apply
(2)

the provisions most suitable for fac ilita tin g  extradition . '

(1) This A rtic le  would apply only in cases where a m ultilateral convention is drawn 
up, and was accepted only by the Delegations of Iraq and the United Arab Re
public. The Delegations of Burma, C eylon , and India did not wish to comment 
on this A rtic le  as they had expressed preference for extradition agreements being  
made through b ila te ra l treaties. The Delegates of Pakistan and Indonesia reserved 
their position on this A r t ic le . The Delegate of Japan suggested deletion of the 
words "and ensure their safe custody".

(2) This A rtic le  which would be applicable only in the case of a m ultilateral conven
tion, was accepted by the Delegations of Iraq and the United Arab Republic. The 
Delegations of Indonesia and Japan suggested the following Draft of this A rtic le :  
"The provisions of the present convention shall not affect the existing b ila tera l 
agreements concerning extradition between the contracting parties or shall not pre
vent the conclusion of such agreements in the fu ture". The Delegates of Burma, 
Ceylon, India and Pakistan did not comment on this A rtic le , due to the fact that 
the A rtic le  would be applicable only to m ultila tera l conventions.



APPENDIX III

SELECTED EXTRADITION STATUTES

(1)
1 . IRAQ -  THE EXTR A D ITIO N  OF OFFENDERS LAW N O . 21 o f 1923

W E, K IN G  O F IRAQ ,

Pursuant to the proposals of the M inister of Justice and with the concurrence of

the Council of Ministers do hereby decree as follows:-

1 . This law may be called (The Extradition of Offenders Law, 1923).

2 . In this law the expression (fugitive criminal) means:

(a) A  person who is accused of committing outside the boundaries of Iraq 

any offence (other than an offence of Political or M ilita ry  nature) 

which if  committed in Iraq would be punishable with imprisonment 

for one year or w ith a severer penalty.

(b) A  person who has been sentenced by the Courts of another State to 

imprisonment for one year or to any heavier penalty for an offence 

(other than an offence of Political or M ilita ry  nature) provided that 

the judgment has not been fu lly  executed. A  judgment made in de

fault of appearance is not to be deemed a conviction but a person so 

sentenced may be dealt with as an accused person.

3 . Where a requisition is made to the Iraq Government by the Government of a 

foreign State for the surrender of any fug itive criminal of that State who is 

or is suspected of being in Iraq the Government may, if  it thinks f it ,  issue 

order directing that enquiry be made into the case.

4 .  The Magistrate to whom the order is directed shall issue a summons or a warrant 

for the arrest of the fugitive crim inal according as the case appears to be one 

in which a summons or warrant would ordinarily issue. If the Iraq G overn

ment shall direct that the fugitive crim inal be arrested, then the Magistrate 

shall in any event issue a warrant of arrest.

5 . When the fugitive criminal appears or is brought before the Magistrate, the 

Magistrate shall enquire into the case in the same manner and have the same 

jurisdiction and powers as nearly as may be as Tf the case were one triable  

by a Court of Sessions and shall take such evidence as may be produced in

(1) O ffic ia l Translation of the Iraqi Government forwarded to Interpol, Paris.
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support of the requisition and on behalf of the crim inal, including any 

evidence which may tend to show that the crime of which such criminal 

is accused or alleged to have been convicted is an offence of a Political 

character or is not an extradition crim e.

Provided that i f  the Magistrate is satisfied from the evidence that the 

criminal fugitive has been convicted by a Court of the State requesting 

his extradition and was not so convicted in default of appearance, the 

Magistrate shall not be required to consider evidence as to the grounds 

of such conviction.

6 .  On conclusion of the enquiry, the Magistrate shall, i f  the case Ts not one 

which is bailab le  under the provisions of the Code of Crim inal Procedure, 

or if  the order of the Iraq Government directs that the criminal be kept in 

custody, commits him to prison there to aw ait the orders of the Government.

If ,  a fter three months from the date of such committal, no orders have been 

received from the Governm ent, the criminal shall be released.

7 .  If the Magistrate is of opinion that a prima facie case has not been made out

in support of the requisition or that the case is bailab le under the Code of 

Crim inal Procedure, the Magistrate may release the crim inal on b a il, except 

in the case where the order of the Iraq Government directs that the crim i

nal be kept in custody.

8 . The Magistrate shall report the result of the enquiry to the M inister of 

Justice and shall transmit to him a ll  papers in connection with the case.

If the fugitive criminal is serving a sentence of imprisonment in Iraq, or 

is under sentence of death, particulars of the conviction must also be 

stated.

9 . If , after receipt of the report and the papers, the Iraq Government is of 

opinion that the fugitive crim inal ought to be surrendered, it  may issue a 

warrant for the custody and removal of such crim inal and for his delivery  

at a place and to a person named in the w arrant.

1 0 . It shall be lawful for any person to whom a warrant is directed in pursuance 

of the last preceding Section to receive , hold in custody and convey the 

person mentioned in the warrant, to the place named in the warrant, and
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if such person out of any custody to which he may be delivered In pur

suance of such warrant, he may be re-taken as a person accused of an 

offence against the law of Iraq .

11 . (a) Whe re It appears to any Magistrate of the First Class or any M ag i

strate specially empowered by the M inister of Justice on his behalf 

that a person w ithin the local limits of his jurisdiction Is a fugitive  

criminal of a foreign S tate, he may, I f  he thinks f i t ,  Issue a warrant 

for the arrest of such person where the case Is one In which he is 

authorized to order the arrest of a person committing an offence 

within the local limits of his jurisdiction.

(b) The Magistrate shall forthwith report the Issue of a warrant under 

this section to the M inister of Justice.

1 2 . A  person arrested on a warrant Issued under section II hereof shall not be 

detained more than two months unless within that period the Magistrate 

receives an order made w ith reference to such person under section I I I .

13 . In the case o f a person arrested under section II hereof, the provisions

of the Code of Criminal Procedure relating to bail shall apply In the same 

manner as If  such person were accused of committing In Iraq such crimes.

14 . The Government may , a t any tim e, Issue an order staying any proceeding 

taken under this law, d irecting any warrant Issued under this law to be 

cancelled, and the person for whose arrest such warrant has been Issued 

to be discharged.

15 . Foreign warrants o f arrest, deposition of witnesses, copies of judgments and 

other jud ic ia l documents shall be deemed duly authenticated for the purpose 

of this law I f  purporting to be signed by a Judge, or officer of the foreign 

State and sealed with the o ffic ia l seal of a M inister of State and the M ag i

strate before whom an enquiry Is made under this law shall accept the same

as evidence without further proof. If any doubt shall arise as to the authen

tic ity  of any of the above-mentioned documents, the Magistrate shall refer 

the same to M inistry of Justice and the decision of the M inister of Justice 

as to whether any such document shall be accepted as authentic or not 

shall be fina l for the purpose of this law.

1 6 . Nothing in this law shall derogate from the provisions of any treaty or agree

ment for the extradition of offenders, and the provisions of this law shall be 

modified accordingly.



1 7 . For the purposes of this law , an order under the seal of the Ministry of

Justice and purporting to be signed by, or on behalf of the Minister of

Justice shall be deemed to be an order of the Iraq Government.

18 . This law shall come Into force from the date of Its publication In the 

O ffic ia l G a ze tte .

19 . The M inister of Justice Is charged with the execution of this law.

Made at Baghdad, this 31 st of M arch , 1923, and 13th day of Sha'ban, 1341 .

FAISAL

ABDUL M U H S IN  N A JI AL SUWAIDI

Prime M inister M inister of Justice

(Published In the W aqlya* a l- lra q ly a  N o .51 of 12 A p ril, 1923).



SUPPLEMENTAL LAW TO  THE EXTRADITION OF OFFENDERS LAW, 1923 -

N O .23 of 1937

W E, K IN G  OF IRAQ

W ith the approval of the Senate and the Chamber of Deputies, do hereby order 

the enactment of the follow ing law :-

1 . The Government may issue an order for the conduct of a person, to be 

named in the order, in transit through the territory of Iraq In the course 

of his extradition from one foreign country to another.

The Iraqi Police shall arrest such person upon his arrival at the frontier, 

and shall conduct him In custody to the other frontier, and shall there 

deliver him to the authorities to be indicated by the Government.

2 . This law shall come Into force from the date of its publication In the 

O ffic ia l G a z e tte .

3 .  The M inister of Justice is charged with the execution of this law.

Made at Baghdad, this 24th day o f R ab l-u l-A w w al, 1356, and the 3rd day of

June, 1937 .

G H A Z I

H IKM AT S U LA IM A N  

Prime M inister

SALIH JABIR 

Minister of Justice

(Published In the W a q ly a 'a l- lra q ly a  N o .l5 7 6  o f21  June, 1937).
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2 . LIBYA -  ARTICLES FROM THE LIB YA N  PENAL CODE (1953) REGULATING  

PROVISIONS OF EXTR A D ITIO N  0 )

A rtic le  8 -  Return and Surrender of Offenders

The Libyan Law shall provide for the return and surrender of offenders Inso

far as provision Is not made therefore by agreement In accordance with  

International usage.

A rtic le  9 -  Surrender of Offenders

Offenders may be surrendered If  the following conditions exlst:- 

1 . If the act upon which the demand of surrender Is based on an offence 

both against the Libyan Law and that of the State demanding the 

surrender.

2 . That the offence and penalty have not been extinguished under the 

provisions of the Libyan and foreign Law.

3 . That the Laws of both States permit the Institution of criminal pro

ceedings .

4 .  That the demand does not relate to a Libyan.

5 . That the offence Is not a Po litica l O ffence nor another offence de

pendent upon a p o litica l offence.

For the purpose of Crim inal Law, any offence which Injures any political 

Interest of the state or any po litica l right of a subject, shall be considered 

a po litica l offence.

A  P olitical O ffence also Includes any offence actuated In whole or In part 

by po litica l motives.

A rtic le  10 -  Transit of Surrendered Persons through Libyan Territories

The transit o f a surrendered person or exiled person may be permitted through 

Libyan Territory, provided that the surrendered or exiled was at the order of a 

Judicial Authority of the State to which the surrendered person or exiled had 

resorted, and provided the conditions laid down In the previous artic le  are 

fu lf ille d .

Related Articles from Libyan Code of Procedures (1953), T itle  9 , Surrender and 

Extradition of Criminals 

A rtic le  493 -  Jurisdiction

In the circumstances provided for by A rtic le  9 of the Penal Code, the M inister 

may propose or permit the extradition of a person convicted or accused of an

(1) O ffic ia l Translation, by the Libyan Government, letter addressed to Interpol, 
Paris, dated 4 February, 1968.
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offence outside L ibya.

In accordance with what is proposed by the Minister of Justice, the 

Council of Ministers shall have the prior right to decide upon the 

surrender, i f  there are several demands therefore.

A rtic le  494 -  Conditions for the Proposal or Permission

The Proposal or Permission for surrender shall be dependent upon the condition 

that the person whose surrender is demanded is not before a Libyan Judge in 

respect of another offence committed before the demand for surrender or ?s 

not undergoing execution of a sentence in respect of a crime other than 

that for which surrender is proposed or for which permission for surrender 

is demanded.

The M inister of Justice may, a t a ll times, attach other conditions to the proposal,

or permission for surrender as to him may seem necessary.

A rtic le  495 -  I ntervention of Judiciary

An accused or convic ted person may not be surrendered outside Libya ex

cept upon the decision o f the Assize Court w ithin the jurisdiction of which 

he resides.

Nevertheless, under the following circumstances, the surrender may be made 

without the matter being referred to the said C ourt:-

1 . If the surrender concerns one State and the person whose surrender is

demanded does not object thereto or himself requests the same;

2 . If the matter is confined to a request for the passage of an accused or

convicted person through the Libyan Territories from a State which has 

permitted his surrender to another State and the permission for surrender 

has issued subsequently to the intervention of the Judiciary in the State 

concerned.

A rtic le  496 -  Reception of Persons Passing Through Libyan Territory

Under the circumstances provided for by the last paragraph of the preceding 

A rtic le , it shall be the duty of the C h ie f of the Parquet or of whomsoever 

may be acting on his behalf in the Area through which the person is passing, 

to ascertain the tenor of the demand and that the documents of surrender are 

form ally in order and that the conditions are fu lfille d  , as prescribed by 

paragraphs 1 ,4 ,  and 5 of A rtic le  9 of the Penal Code and that, a fte r having 

satisfied himself that these conditions are fu lfille d , he shall record on the 

documents o f surrender that he inspected them.
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But If  the State concerned and which has permitted the surrender of the 

accused or convicted person passing through Libya has given Its permission 

for the surrender without the Intervention of the Judiciary of Its own Terri

tory under the conditions when the Libyan Law requires this to be done then, 

under these circumstances, shall the succeeding Articles hereof apply as 

I f  the proposal or permission for surrender was demanded In L ibya.

A rtic le  497 -  Arrest of Accused

If  a Foreign State demands the surrender of a person , or If the Minister of 

Justice proposes his surrender, the Parquet, upon the demand of the M in i

ster of Justice, shall Issue an order for his arrest If  the person Is accused 

or convicted abroad.

The arrested person must be submitted w ithin twenty-four hours to the Parquet 

of the D istrict In which Is situated the place of his arrest, and the member of 

the Parquet therein a fter enquiry as to the Identity of the person, shall order 

his detention and Immediately Inform the C h ief of the Parquet thereof.

A rtic le  498 -  Submission of Accused to Court

The C h ief o f the Parquet or whosoever may be acting In his O ffice  In the 

Court of Appeal of the D istrict where the accused or convict was arrested, 

or of the place where he resides, If  he has a place of residence, shall sub

mit him to the President of the said Court w ithin three days from the date of 

his being Informed of the arrest asking for the said person to be brought be

fore the Assize Court.

A rtic le  499 -  Counsellor of Investigation

The President of the Court of Appeal shall depute one of the Counsellors of 

the Assize Court to commence the Investigation and shall Inform the C hief 

of the Parquet of this deputing, and shall appoint an Advocate to defend 

the person whose surrender is demanded If  he has no A dvocate .

A rtic le  500 -  Procedure of Investigation

The Counsellor deputed shall commence the Investigation and interrogate 

the person whose surrender is demanded w ithin tw enty-four hours from the 

date of his having been deputed, and he shall have a l l  the powers provided 

for by this Code for the Investigating Judge.

The Investigation shall proceed In the presence of the person whose surrender 

Is demanded and In the presence of Parquet.



A rtic le  502 -  Procedure

The Parquet shall submit a written memorandum setting forth Its demands, 

and which shall be lodged In the O ffice  of the Clerks of the Assize Court 

together with a ll documents or Instruments upon which It relies; this 

shall be done within five days from the completion and closure of the 

Investigation.

If the person whose surrender Is demanded has been sentenced by a foreign 

Court, a copy of the Judgment shall be attached to Its memorandum by the 

Parquet.

The person whose surrender Is demanded or his Advocate may submit a memo

randum setting forth his defence and the documents and Instruments upon which 

he relies within the five  following days.

A rtic le  503 -  Committal to Court

The Investigating Counsellor shall commit the case to the Assize Court with  

his report w ithin two weeks from the date of the closure of the Investigation;

In this report, he w ill give a fu ll account of the Investigation which he made 

and of the documents relied upon by the parties and their pleas, I f  any, and 

the grounds thereof.

A rtic le  504 -  Assembly of Courts

The Assize Court shall go Into the demand for surrender In the Consultation 

Chamber In the presence of the Parquet and of the person whose surrender Is 

demanded and of his Advocate.

The I nvestlgatlng Counsellor shall read his report referred to In the preceding 

A rtic le  and then the Court shall determine upon the demand after having 

heard the Parquet and the D efence.

A rtic le  505 -  Decision of Court

In Its decision as to the permissibility of the proposal for surrender or to permit 

the surrender, the Court shall be guided by Its laws and the Conventions, If  

any, concluded In this respect with the State demanding the surrender or by 

the rules of International Custom and w ith regard to the strength of the e v i

dence upon the Charge In respect of which the proposal for surrender was 

made or the surrender demanded.
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If a Judgment has issued convicting the person whose surrender is demanded, 

it shall be assumed that the evidence was sufficient to prove the charge, 

even although by the law of the State which issued it ,  the Judgment is 

subject to objection.

A rtic le  506 -  Necessity for Setting  Forth Grounds for Decision

The decision of the Court must always show the grounds therefor otherwise 

it shall be void and a decision that the proposal for surrender is not per

missible or that surrender may not be permitted defin ite ly  involves the 

immediate release of the person whose surrender was demanded, although 

there be no provision of the law therefor .

A r t ic le  507 -  Objection

The C h ief of the Parquet and the person whose surrender was demanded may 

object to the decision of the Assize Court even upon the subject-matter of 

the case; the objection shall be before a Bench of three Counsellors of 

the Court of Cassation assembled in the Consultation Chamber and their 

decision shall not be subject to any objection whatsoever.

A rtic le  508 -  Period for Objection and Procedure Therefor

The period for objection shall be eighteen days from the date of the issue of 

the decision.

When the objection is considered by the Court of Cassation the provisions 

of this Code laid down for proceedings before that Court shall be followed.

A rtic le  509 -  Execution of the Decision

The decision that the proposal for surrender is permissible or that permission 

for surrender may be given shall not be subject to execution until after it 

has become fin a l; nevertheless, this decision or the consent of the accused 

or convict whose surrender is demanded or whom it is proposed to surrender 

shall not render the surrender obligatory upon the M inister of Justice if  he 

is of the view that it should not be done.

A rtic le  510 -  Renewal of Demand

The decision that the proposal for surrender or permission to surrender is not 

permissible shall not prevent renewal of the demand in respect of the same 

person if  new grounds therefor are disclosed and which have not before been 

adduced before the Judiciary.
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3 .  M O R O C C O  -  DAHIR N O . 1 -5 8 -0 5 7  of 8 NOVEMBER, 1958, RELATING TO  

EXTRADITIO N  OF FOREIGNERS (1~

TITLE I

Conditions o f Extradition
>

A rtic le  1; In the absence of a treaty, the conditions, the procedure and effects 

of extradition are determined by the provisions of the present law. The present 

law applies as w ell to matters which are not regulated by treaties.

A rtic le  2: No surrender may be made of persons of a Foreign government who have

not been the object of prosecution or conviction for an offence envisaged by the 

present dah ir.

A rtic le  3: Our Government may deliver to foreign Governments, at their request,

every person not Moroccan who, being the object of prosecution in itiated in the 

name of the requesting State or convicted by its tribunals, is found in the territory 

of our Kingdom.

Nevertheless, extradition is granted only i f  the offence which is the basis of 

the request has been committed:

Either w ithin the territory of the requesting state by a subject of that state 

or an a lien ; or outside o f its territory by a subject of that state;

O r outside of its territory by a person, an alien to that State, when the 

offence is one of the number of those of which our dahirs authorise prose

cution in Morocco, even though they have been committed by an alien  

abroad.

A rtic le  4: The acts which may give rise to extradition, whether it is a question of

requesting it  or granting it ,  are the following:

1 . A ll acts punished by a crim inal penalty under the law of the requesting 

State;

2 . Acts punished by a correctional penalty (peines correctionnelles) under 

the law of the requesting State, when the maximum penalty incurred

(J )  This law is similar to the French Extradition Law of 10 March, 1927. See Harvard 
Research, Extradition, supra, pp. 380-385, relevant articles of the Moroccan Law

translated by the w rite r.
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Is, by the terms of that law , two years or more, or, In the case of a 

convicted person, when the penalty pronounced under the law of the 

requesting State is equal to or greater than two months of Imprisonment. 

In no case Is extradition granted by the Moroccan Government If  the act is not 

punished under our dahirs by a criminal or correctional penalty.

Acts constituting an attempt or com plicity are subject to the preceding rules on the 

condition that they are punishable under the law of the requesting State and under 

that of the requested State.

If  the request is based upon several offences committed by the person claimed and 

which have not yet been the subject of jud icial determination , extradition Is 

granted only If  the maximum penalty Incurred under the law of the requesting 

State for these offences taken together Is equal to or greater than two years of 

Imprisonment.

If the person claimed has been previously the object In any country of a final sen

tence of two months or more of Imprisonment for a common offence (un de lit de 

droit commun), extradition Is grantedfo Mowing the preceding rules, that is to say, 

only for crimes or offences without regard to the extent of the penalty Incurred 

by or pronounced for the last In fraction .

The preceding provisions apply to offences committed by soldiers, sailors, or the 

lik e , when they are punished under our dahirs as common offences.

No charge Is hereby made as to the procedure relative to the surrender of deserting 

sailors.

A rtic le  5; Extradition Is not granted:

1 . When the person, the object of the request, is a Moroccan c itizen , 

the status of the c itizen  being determined a t the time of the offence 

for which the extradition Is requested.

2 . When the crime or offence has a po litica l character or when It is

clear (resulte) from the circumstances that the extradition Is requested

for a po litica l end.

As to acts committed In the course of an insurrection or a c iv il war by 

one or the other of the parties engaged In the conflict and In the

furtherance (dans Plnteret) of its purpose, they may not be grounds

for extradition unless they constitute acts of odious barbarism and



585.

vandalism prohibited by the laws of w ar, and only when the c iv il war 

has ended.

3 . When the crimes or offences have been committed In the territory of 

our Kingdom.

4 . When the crimes or offences, though committed outside our Kingdom, 

have been there prosecuted to final judgment.

5 . When, according to the law of the requesting State or according to 

that of the requested S tate, prescription of the action has taken 

effect previous to the request for extradition, or prescription of the 

punishment has taken effect previous to the arrest of the person 

claimed and, in general, whenever the public action on behalf of 

the requesting State would be extinguished.

A rtic le  6: If  for a single offence extradition Is requested concurrently by several

States, It Is granted In preference to the State against whose Interests the offence 

was directed, or to the one w ithin whose territory I t  was committed.

If  the concurrent requests have for their bases different offences, a ll the circum

stantial facts have to be taken Into account In order to decide as to priority, 

especially:

The relative gravity and the place of the offence, the respective dates of the re

quests, the obligation which would be undertaken by one of the requesting States 

of subsequent re -ex trad ltlo n .

A rtic le  7; Subject to the lim itation by the exceptions provided for hereafter, 

extradition is only granted on the condition that the extradited person shall be 

neither prosecuted nor punished for an offence other than that which motivated 

the extrad ition .

A rtic le  8: In the case where an alien Is being prosecuted or has been convicted In 

our Kingdom and where his extradition Is requested of the Moroccan Government 

because of a different offence, the surrender can be affected only after the prose

cution has been terminated and, In the case of conviction, after the penalty has 

been executed.

However, this provision does not create an obstacle to an a lien  being sent tempor

a r ily  in order to appear before the tribunals of the requesting State on the express 

condition that he shall be sent back as soon as the jud ic ia l procedure abroad has
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The provisions of this artic le  govern the case where an alien is subjected to a writ 

of arrest for debt (soumls a la contrainte par corps), by the application of the 

dahirs Tn force.

TITLE II 

Extradition Procedure

A rtic le  9: Every request for extradition shall be presented to our Government

through the diplom atic channels and shall be accompanied either by a judgment 

or a decree of conviction, even by default or par contumace, or by a document 

of criminal procedure which form ally decrees or legally effects the subjection of 

the person charged or accused to criminal jurisdiction, or by a warrant of arrest, 

or by any other document having the same force and Issued by the judicial autho

rities , Insofar as the latter contain the precise Indication of the act on account of 

which they are delivered and the date of that a c t.

The papers mentioned above must be produced In original or In authentic copy.

The requesting Government must furnish at the same time a copy of the texts 

of the law applicable to the act charged. It may add a statement of the facts of 

the case.

A rtic le  10: The request for extradition Is, after verification of the papers, trans

mitted together with the papers (dossier) by the Minister of Foreign Affairs to the 

Minister of Justice who assures himself of the regularity of the request and proceeds 

w ith It according to law .

A rtic le  11: W ithin twenty-four hours of the arrest, the parquet of the competent

tribunal In the first Instance or the regional tribunal, shall proceed to the Interro

gation as to Identity , of which there shall be kept a "proces-verbal".

A rtic le  12: The a lien  shall be transferred as soon as possible to the prison at Rabat.

A rtic le  13: The papers furnished In support of the request shall be transmitted at 

the same time by the parquet to the Procurator-General of the "Cour Supreme" 

who submits It to the "Chambre Penale" of this "Cour", according to the condi

tions provided for In A rtic le  51 of Dahir of 27 September, 1957.



A rtic le  14: The person interested may demand to be provisionally set at liberty

at any time during the procedure in accordance with the rules which govern the 

m atter. These demands are decided by the "chambre penale de la Cour Supreme" 

up to its decision on the request fo r extrad ition .

A rtic le  15: If, upon his appearance, the person interested declares his renuncia

tion of the benefit of the present dahir and consents formally to be delivered to 

the authorities o f the requesting State, he is given by the court a certificate of

this declaration .
\

A  copy of this decision shall be transmitted without delay, at the in itia tive  of the 

procurator general of the "Cour Supreme", to the Minister of Justice for a ll prac

tica l purposes.

A rtic le  16: In the contrary case, the "chambre penale de la Cour Supreme" gives 

Its decision on the request for extradition, in conformity with A rtic le  51 of Dahir,

27 September, 1957.

This decision Is unfavourable I f  the court finds that the legal conditions are not met 

or there Is an evident error.

The dossier must be sent to the Minister of Justice within a period of eight days from 

the day of expiration of the period provided for In A rtic le  51 of Dahir, 27 September,

1957.

A rtic le  17: If the decision o f the "Cour" denies the request for extradition, this 

decision Is final and the extradition may not be granted.

A rtic le  18: In the contrary case, the Minister of Justice, If  there is ground for It ,  

submits for the signature of the Prime Minister a decree authorising the extradition.

The decree authorising the extradition Is communicated to the Minister of Foreign 

Affairs who notifies the diplom atic agent of the requesting State.

The decree thereafter Is addressed to the M inister of the Interior to notify the 

Interested person and for Its execution .

If  w ithin the period of one month from the communication of this document to the 

M inister of Foreign Affairs, the extradited person has not been taken by the agents 

of the requesting power, he Is set free , and may not be claimed for the same act 

(cause).
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A rtic le  19: In an urgent case and upon the d irect request of the judicial autho

rities of the requesting country, the procurators of the Government may order a 

provisional arrest of the a lien  upon a simple notice of the existence of one of the 

documents Indicated by A rtic le  9 , communicated el ther by m all, or by any more 

rapid means of communication leaving a written record (une trace ecrlte ).

A  regular notice of the request shall be a t the same time communicated through 

the diplomatic channels by m all, telegraph or any means of communication leaving 

a written record to the M inister of Foreign A ffa irs .

The procurators of the Government must give notice of this arrest to the Minister 

of Justice and to the Procurator-General of the "Cour Supreme".

A rtic le  20: The person arrested provisionally may be set at liberty, If  the Govern

ment does not receive, w ithin a period of one month from the date of his arrest, 

one of the documents mentioned In A rtic le  9 , and If  his arrest was effected upon 

the request of the Government of a bordering country.

The aforesaid period of one month may be extended to three months, if  the territory 

of the requesting State is not bordering.

The liberation shall be pronounced upon a request addressed to the "Cour Supreme" 

w ith in  eight days. If  eventually the aforementioned documents reach our Govern

ment, the procedure Is reopened In accordance with A rtic le  10 and those follow ing.

TITLE III 

Effects of Extradition

A rtic le  21; The person extradited may not be prosecuted or punished for an offence 

previous to the surrender, other than that which motivates the extradition.

It Is otherwise, In the case of a special consent given on the following conditions 

by the requested state.

This consent may be given even In the case where the ac t which causes the request 

Is not one of the offences set forth by A rtic le  4 o f the present dahir.

A rtic le  22; In the case where the requesting Government seeks authorisation for 

prosecution of the person already surrendered for an offence previous to the extra

d itio n , the decision of the "Cour Supreme" before which the person accused had 

appeared may be formulated upon mere presentation of the documents communicated
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There shall be communicated as w e ll by the foreign Government and submitted to 

the "Cour Supreme" the documents containing the observations of the person 

surrendered or the declaration o f his in tent not to present a n y . These explana

tions may be completed by a lawyer chosen by him or who is assigned or acts by 

virtue of his office (deslgne ou commls d ’o fflc e ).

A rtic le  23: Extradition obtained by our Governm ent Is null I f  it has been procured 

(Intervenue) In the cases not provided for by the present d ah ir.

The n u llity  Is declared by action of the examining authority on Its own In itia tiv e  

(m£me d 'o ffic e , par la jurld lctlon d 'Instruction), or by a Judgment on the motion 

of the extradited person after his surrender.

If  the extradition has been granted by virtue of a ju d ic ia l decree (d'un arret) or 

a fin a l judgment, the n u llity  Is declared by the "Cour Supreme".

The request for n u llifica tio n  formulated by the extradited person Is only admissible 

I f  it  Is presented w ith in  a period o f three days from the communication of the notice 

sent to him by the competent parquet Im m ediately a fte r he has been taken Into  

custody. The extradited person Is Informed, a t the same tim e, as to the law which 

applies to him a t his e lec tio n , or as to having counsel assigned.

A rtic le  24: The same authorities judge as to the qualifications given the acts which

have m otivated the request for e x tra d itio n .

A rtic le  25; In the case where the extradition has been annu lled , the extradited  

person, I f  he has not been claim ed by the requested G overnm ent, Is set a t liberty, 

and cannot be detained again e ith er for the acts which motivated the extradition  

or for acts previous to these, except when he Is arrested In the territory of our 

Kingdom a fte r th irty  days from his lib era tio n .

A rtic le  26: The surrendered person Is considered to be subjected without reser

vation to the application  of the law of the requesting State In respect to any act 

previous to the extradition and d iffe ren t from the offence which motivated that 

measure, I f  he has had the possibility of leaving the territory o f that State for 

th irty  days from his fin a l lib era tio n .
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A rtic le  27: In the case when the extradition o f an a lien  has been obtained by our 

Government and the Governm ent o f a third State solicits in its turn the extrad i

tion of the same person from our G overnm ent, by reason of an act previous to the 

extradition and other than that ju d ic ia lly  passed upon in Morocco and not connected 

w ith  that a c t , the Government yields to that request, i f  there is a ground for it ,  

only a fter being assured of the consent of the State by which the extradition was 

granted.

However, this reservation is not app licab le  when the extradited person has had the 

possibility of leaving the territory o f our Kingdom for the period of time fixed in ■ 

the preceding a r t ic le .

TITLE IV  

Certain Accessory Procedure

A rtic le  28: Extradition in transit through the territory of our Kingdom or by trans

portation on a vessel o f the Moroccan maritime services of a person of any national

ity  surrendered by another Governm ent is authorised upon the mere request presented 

through d iplom atic channels (and) supported by documents sufficient to establish 

that it  does not concern a p o litica l or purely m ilita ry  o ffence.

This authorisation may be given only to the powers which accord w ith in  their 

territo ry  the same priv ilege to our G overnm ent.

The passage is effected under the direction of Moroccan agents and at the expense 

of the requesting G overnm ent.

A rt? c le  2 9 ; The "Cour Supreme" decides whether or not there is ground for delivery  

to the requesting G overnm ent, in a l l  or in part, of papers (titres ), valuables, money 

or other seized a rtic les .

Such delivery  may take place even i f  the extradition cannot be effected as a result 

of the escape or the death of the person c la im ed .

The "Cour Supreme" orders the restitution o f the papers and other articles enumer

ated above, which do not refer to the act charged to the a lie n . It decides, i f  

the case calls for i t ,  upon the claim  of third persons interested and others having 

rights.
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A rtic le  30: In the case of n o n -p o litica l crim inal prosecutions in a foreign S tate, 

commissions rogatoires by the foreign authorities are received through diplom atic  

channels and forwarded to the M in istry o f Justice in the forms envisaged by 

A rtic le  1 0 . The commissions rogatories are executed, i f  there is ground for it 

and in accordance w ith  the texts in fo rce .

In a case of urgency, they may be the obj ect of d irect communication between 

the jud ic ia l authorities of the two States in the forms envisaged by A rtic le  19 .

In such a case, the d irect communication between the ju d ic ia l authorities of the 

two States shall not be acted upon in the absence of a notice given by the in ter

ested foreign Governm ent through dip lom atic channels.

A rtic le  31: W hen, in connection w ith  a crim inal prosecution being conducted 

abroad, a foreign Government finds it  necessary to notify  a person residing w ith in  

the territory o f our Kingdom of an act o f procedure or of a judgment, the document 

is sent fo llow ing the forms envisaged by A rtic les 9 and 10 . The notification is 

made personally a t the request of the public prosecutor by a competent o ffice r.

The orig inal w ith the record of notification  is sent back through the same channel 

to the requesting G overnm ent.

A rtic le  32: W hen, in a crim inal action being brought abroad, the foreign G overn

ment finds necessary the communication of records o f sentence or documents which 

are in the hands of the Moroccan authorities, the request is made through d ip lo 

matic channels. It is acted upon , unless there are particu lar circumstances 

opposing i t ,  and under the obligation of sending back the papers and documents 

as soon as possible.

A rtic le  33: If  in a crim inal action the personal appearance o f a witness residing

in the territory of our Kingdom is judged necessary by a foreign Governm ent, our 

Governm ent, having received the summons through diplom atic channels, under

takes to grant the request addressed to i t .

However, the summons is received and given e ffec t only on the condition that the 

witness w ill not be prosecuted or detained for acts or on account of convictions 

previous to his appearance.
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A rtic le  34: The sending of detained persons for the purpose of confrontation is to 

be requested through diplom atic channels. The request is acted upon, unless 

there are particular circumstances opposing i t ,  and on the condition that the 

aforementioned detained persons w ill be sent back as soon as possible.

A rtic le  35: The Dahir of 21 February, 1941, re lating  to extradition of foreigners, 

as w e ll as a l l  dispositions in contrary to the present dah ir, are abrogated.

Done a t Rabat, 8 Novem ber, 1958 .



APPENDIX IV

Country

A lgeria

Egypt
(A .R .E .)

Iraq

Jordan

Kuwait

Lebanon

Libya

Morocco

Saudi
Arabia

TABLE OF EXTRADITION LAWS A N D  TREATIES INPORCE IN  THE ARAB

STATES

Extradition Legislation

Code of Crim inal Procedure, 
Ordonnance, N o .6 6 -1 5 5 ,
8 June, 1966.

Crim inal C ircular N o .8 ,
2 M arch, 1901; G eneral 
Instructions of the Parquets,
1958.

Law N o .2 1 , 31 M arch, 1923, 
amended 3 June, 1937.

Act 28 June, 1927 (East Jordan) 
Palestine Extradition Ordinance, 
N o .44 , 1926 (West Jordan).

N il

Penal Code, 1 M arch, 1943, 
Arts. 3 0 -3 6 .

Penal Code, 28 November, 1953, 
A rts .8 -1 0 ; Crim inal Procedure, 
28 November, 1953, A rts .4 9 3 -  
510 .

Dahir N o . 1 -5 8 -0 5 7 ,
8 November, 1958

N il

B ilateral Treaties

France, 1964

Iraq, 1964

Iran, 1922; Syria 
and Lebanon, 1929; 
H igaz, 1931; U .K . ,  
1932; U .S . ,  1934; 
Yemen, 1946; Turkey, 
1946; Egypt, 1964.

Syria, 1953.

Saudi A rab ia, 1942.

Iraq, 1929; Syria,
1951; Belgium, 1953.

France, 1957; 
Belgium, 1959.

Iraq, 1931; 
Kuwait, 1942.

Arab League Extra
dition Agreement

Ratified,
8 M arch, 1954

Ratified,
3 October, 1957,

Ratified,
28 July, 1954.

Ratified,
20 M ay, 1962.

Signed
1 8 February, 1953

Ratified,
19 M ay, 1957.

Ratified,
5 A p ril, 1954.

Syria Penal Code, 22 June, 1949, Turkey, 1926; Iraq, Ratified,
A rts .30 -3 6 ; Extradition Law 1929; Lebanon, 29 September, 1956
N o .53, 5 A p ril, 1955. 1951; Jordan, 1953.
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Country Extradition Legislation

Tunisia Code of Crim inal Procedure,
6 August, 1968,

U .A .E . -  • N i l
A bu-Dhabi

Yemen N i l

B ilateral Treaties

A bu-D hab i, 1975 

Tunisia, 1975 

Iraq, 1946

Arab League Extra- 
dlon Agreement
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