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ABSTRACT OF THE THESIS

Aditya Prasad Mukhopadhyay

The Mitaksara Birthright: A Comparative Study in the Light
of Anticipated Legislation in India.

This thests ¥s primartly about the relevancy of the Mitaksara birthright,
—_——lee

the pivot of the juridical Hindu joint famtly, in the context of codification of a
uniform Civil Code or Code of Famtly Law in India. It also represents an enquiry
into the origination of the concept and a study of 1t In 1ts historical and compara-
ttve perspective., The comparative framework of the thests shows that a Hindu
legal instttution, which governs about one-sixth of the human race, may stand
comparison with the institutions of any system with which 1t 1s likely to be com~
pared. In compliance with the progress of social science, the study of law s
heading towards an Inter=discipltnary approach, and 1n the present study atten-
tTon 1s also focussed on the operation and veritable soctal role of the juridical
concept of joint family. Contemporary attempts at creating a uniform world
law have come into the foreground, prompted bastcally by socto-economic
changes throughout the world.  In the context of this global unification move-
ment, the present study indicates that any viable attempt to reform, modernise
and unify the personal laws (e.g. Hindu law) In India deserves a comparative
awareness of other legal systems of the world, past and present.

Chapter 1 deals, generally, with the justification of a comparative study of
Hindu law with other legal systems. The chapter also explains the scope,
purpose and methods adopted 1n the present study.

Chapter 2 deals broadly with the proprietary concepts In Roman famtly law and
examines particularly the hypothesis that the tnstitution of joint famtly
existed In pre-classical Rome.,

Chapter 3 deals with the proprietary relattonship existing between male
ascendants and descendants in ancient Greek, Albanian and South

Slavonian laws.

Chapter 4 1s a study of the ancient Celttc familtal Institutions and an explora-
tton of the tdenttcal Hindu and Celtic juridical concepts in respect of
ownership of property.
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Chapter 5 examines the social and juridical relationships tn Germanic law,
particularly a son's position in the Germanic scheme of Inherttance.

Chapter 6 1s a comparative appraisal of Babylontan, Assyrian, Elamite and
Hittite laws relattve to the son's right In family property.

Chapter 7 1s an attempt to focus attention on those aspects of Jewish law which
clarify the son" posttion In relation to property in the hands of his father.

Chapter 8 1s a discussion of the poinis of simtlarity and difference between
Sasanian and Hindu familial institutions.

Chapter 9 1s an attempt to make a rapid survey of the nature of ownership of
famtly property in Farther India (part of South and South-East Asla)
seeking out Its origins in the Hindu system.

Chapter 10 deals with the relevant comparable instttutions of the Chinese and
Japanese systems In the context of our present study.

Chapter 11 discusses the corporate rights In ownership of property In African
customary law, In comparison wlih the Mitaksara system.

Chapter 12 s an attempt to explore the origin of the concept of birthright in
the pre-dharmasastra and dharmasastra literature .

Chapter 13 1s an examination of the treatment and development of the concept
of birthright in early mediaeval Hindu commentatorial ltterature.

Chapter 14 examines the juridical attttude of the late mediaeval commentators
and also of the 17th century logictans towards Vijncmesvara's theory of
birthright.

Chapter 15 1s a critical assessment of the concept of co-ownership between
father and son In Vivadarnava-setu (The Code of Gentoo Laws) and
Vivada-bharigarnava (Colebrooke's Digest).

Chapter 16 Is an exploration of the meaning of co-ownership of father and
son in the vyavastha (opInions of court pandits) ltterature. In this
respect, the Chapter also Includes the juridical vyavastha works.

Chapter 17 deals with the extent of a father's power of disposition of family
property. Four main areas are discussed: right of preemption, testa-
mentary power, allenation of self-acquired Immovables and right of
merger or blending.



Chapter 18 examines the rights of different kinds of sons relating to the concept
of birthright. The rights of two types of son, namely, those of the tlle-
gltimate son (including $§Gdra®s dastputra) and the adopted son, are dis-
cussed 1n detatl.

Chapter 19 deals with the extent of birthright in Anglo-Hindu law tn different
types of property, namely, joint family property, self-acquired property
and property inherited from the maternal grandfather.

Chapter 20 deals with birthright and a son' right to demand partitton of famtly
property under various circumstances.

Chapter 21 examines the relevancy of birthright tn the Iight of contemporary
soclo-economic developments. Although statistical material regarding
the number of joint and nuckar families to be found in different regtons
In India has been quoted, the significance of this must not be overstressed;
such figures were Intended to act as Indicators and not as absolute guides.
The Chapter highlights the anomaltes and uncertalinties artsing out of the
relevant provistons of the Hindu Successton Act, 1956,  Also discussed
are the advantages and disadvantages of the joint famtly system, and the
findings Indicate that the soctological joint famtly will not necessartly
wither away with the abolitton of the juridical joint famtly. It 1s pointed
out that the shifting of values within the famtlial organisation depends on
multiple factors, viz., changes in soclal phtlosophy; profound transform-
ation in the economic status of the family through statutory enactments,
e.g. land reform, revenue laws, etc.; modern scientific and medical
developments which make birth control and family planning possible;
and growing claims of the State on the famtly, without, of course, assum-
Ing any vistble or substanttal responstbility towards the family.

Chapter 22 deals with the peculiarities and gradual disintegration of the Malabar
joint famtly. The Chapter also discusses the Kerala Joint Hindu Family
System (Abolttion) Act, 1975, Act 30 of 1976.

Chapter 23 The last Clapter reminds us of and attempts to answer the problem
posed at the beginning of the Thests. The Chapter concludes that the
Mitaksara birthright should be abolished by Parliament and 1n that respect,
and by way of recommendation, sets out a proposed bill. Lastly, the
Chapter goes into the crux of the problem by pointing out the typical
orthodox arguments of the religious groups against reform of personal
laws, and emphasises the need for a rattonal and humane attitude towards
reform of family laws for a modern natton committed to secularism and
moderntty .
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AY I A T YR T A G e

CHAPTER 1

THE HISTORICAL AND COMPARATIVE BACKGROUND

I. Introduction

The march of mankind through stages of ciyilizaﬁon(s) coincides (no_t
necessarily in terms of evolution) with modes of legal fhinkihg , and even-the be-
havioural pattern of primitive man, in a sense, bears the ascription of a i’uridicdl
norm.] The history of the early dwellers on this earth and, more so, their legal

history, is partly *hidden in an unrecorded st', and that is why to unravel the
pa pa Y

1. P. Radin, The World of Primitive Man, (New York, 1953), 223. Jerome Hall
illustrates that all societies are legal organisations - ubi societas, ubi ius; on the
other hand, legal nomms are of primary significance in social action, J. Hall,
Comparative Law and Social Theory, (Louisiana State University Press, 1963), 112,
117. E.A. Hoebel, The Law of Primitive Man, (Cambridge, Mass., 1967), 5.
‘Law is an index of civilization which reflects the underlying value concepts in-
herent within that civilization', S.M. Paul, Studies In the Book of the Covenant
in the Light of Cuneiform and Biblical Law, (Leiden, 1970), introd., 1. Stanley
Diamond, The Rule of Law Versus the Order of Custom®, in D. Black and M.
Mileski, ed., The Social Organization of Law; (New York/London, 1973), 318-
341 at 323, '... law is directly Tinked to the analysis of the social situation to
which the law applies, ...', D.N. Schiff, *Socio-Legal Theory: Social Structure
and Law®, Modern Law Review, 39 (1976) 3: 287-310 at 287,

2, A.S. Diamond, Primitive Law, Past and Present, (London, 1971), introd., 3.
Also E.S. Hartland, Primitive Law, (London, 1924), introd. 3.




legal pattern of primitive soclety non-legal sciences such as ethnography, - ]phﬂo-
2
logy and anthropology ~ are complimenfury.3 Indeed, in this respect, non-
4
legal ~ works provide information which 1s invaluable for the jurist 3 studying the

interaction between ‘quid facti’ and *quid iuris'.6 This generalisation Is basically

1. One of the most important writings In this field is by P. Koschaker, 'Die Ehe-
formen bel den Indogermanen', lecture delivered In the section: Ethnologie juri-
dique, Il International Congress for Comparative Law, The Hague, 1937,
Koschaker’s theory is summarised by J. Renger, "Who are All These People?”,
Orientalia, 42 (1973), 259-273 at 260-1. Equally illuminating are the works
of Mazzarella.  On his theory, see Derrett, *Juridical Ethnology: The Life
and Work of Giuseppe Mazzarella (1868 - 1958), ZVR 71 (1970), 1-44 at 14-28,
especially at 23-4,  On the method of studying jural ethnography, see P.
Bohannan, 'The Differing Realms of the Law", in L. Nader, ed., The Ethnogiaphy
of Law, American Anthropologist, 67 (1965) 6, pt.2: 33-42 at 41-2; also
‘Ethnography and Comparison in Legal Anthropology®, in L. Nader, ed., Law in
Culture and Society, (Chicago, 1969), 401-418. Also J. Kurczewski, TThe
Ethnographic Approach®, in A. Podgorecki, ed., Law and Society, (London/
Boston, 1974 ), 66-82 at 66.  On {urist’s function and importance in inter-
disciplinary study, see Derrett, 'Luiz da Cunha Gongalves (1875 - 1956):

Jurist, Comparative Lawyer and Orientalist', ZVR 74 (1974), 137-162 at 139.
For an interesting work in context of Hindu law, see S. Singh, Evolution of the
Smrii Law: A Study in the Factors Leading to the Origin and Deve lopment of
Ancient Indian Legal ldeas, BharatTya Vidyd Prakdsana, Varanasi, 1972), 125-
196 et seq.

2. For a summary of the anthropological contribution to law, see L. Nader, 'The
Anthropological Study of Law' , American Anthropologist, 67 (1965) 6, pt.2:
3"32 .

3. J. Renger, "Who are All These People?®, Orientalia, 42 (1973), 259-273 at
260-1. E. Cotran and N.N. Rubin, ed., Readings in African Law, (London,
1970), introd. xvii.

4, Hermann Kantorowicz points out that there are many subjects including some of
a non-legal nature which employ a concept of law, H. Kantorowicz, The Defini-
tion of Law, (Cambridge University Press, 1958), 29,

5. A.N. Allott, 'The Methods of Legal Research into Customary Law', Journal of
African Administration, 5 (1953) 4: 172-77 at 172,

6. G. Gurviich, Sociology of Law, (London, 1947, rpt. 1974), Preface, x.




true of juridical research into the norms and customs ! of any preliterate people,
2 3
and the case of the Hindus,  a branch of the proto-Indo-Europeans,” Is no ex-

ception.

i. Hindus and the Indo-Europeans

There is now *fairly general agreement" 4 that the Aryan peoples had

1. Bohannan explains that 'norm is a rule, more or less overt!, which expresses
"ought" aspects of relationships between human beings.  Custom Is a body of
such norms - including regular deviations and compromises with norms - that
is actually followed in practice much of the time', Py Bohannan, 'The Differ-
ing Realms of Law’, in D. Black and M. Mileski, ed., The Social Organization
of Law, op.cit., 306-317 at 308. Seagle, of course, does not consider cus-
tom and law as "interchangeable phenomena'. He says, 'If custom is in the
truest sense of the terms of spontaneous and automatic, law Is the product of
organized force.  Reciprocity is in force in civilized communities, too, but
at least nobody confuses social with formal legal relationships’, W. Seagle,

The History of Law, (New York, 1946), 35. Seagle is supported by S. Diamond,
The Rule of Law Versus the Order of Custom®, in D. Black and M. Mileski, ed.,
ibid., 318-341 at 321-2,

2, On the role of custom in Hindu law, see Derrett, Religion, Law and the State
in India, (London, 1968), ch.6.

3. infra,5-7-

4, J.G. Macqueen, The Hittites and Their Contemporaries in Asia Minor (London,
1975) , 25. Earlier pointed out by W.K. Sullivan, Introduction to Eugene
O'Curry"s On the Manners and Customs of the Anclent Irish, 3 vols. (London,
1873), 1, iv=-v. M. Dillon, "Celt and Hindu", Vishveshvaranand Indological
Journal, 1 (1963) 2: 203-223 at 222,




] - - - -
a common root and common abode. Here linguistic evidences come to our aid,

1.

Scholars differ on the location of the original home (die Indogermanische Urheimat)
of the Aryans. Bal Gangadhar Tilak tried to establish that 'the oldest home of the
Aryan people was somewhere in regions round about the North Pole*, The Arctic
Home in the Vedas: Being also a Key to the Interpretation of many Vedic Texts
and Legends, (Poona, 1956), 18, also 384. Some of the scholars opine that
central Asia was the original abode of the Indo-Europeans.  A.B. Keith pre-
ferred this view, see 'The Early History of the Indo-Iranians', in Commemorative
Essays to R.G. Bhandarkar, (B.O.R.l., Poona, 1971), 81-92 at 91. T. Burrow
supports the view that South Russia was the original home of the Indo-Europeans,
The Sanskrit Language, New and Revised, ed , (London, 1973) 1, ll. Vinogradoff
doubted the Central Asian hypothesis and held the view that the Aryans first inhabit-
ed Northern Europe, particularly the shores of the Baliic, Outlines of Historical
Jurisprudence, (O.U.P., London, 1920), I, 216. P. Giles refutes Vinogradoff's
supposition in E.J. Rapson, ed., Cambridge History of India, (Cambridge, 1922 ),
I, 68-69. For an admirable exposition of all the views, see V.G . Childe, The
Aryans: A Study of Indo-European Origins, (London, 1926), ch.V-VIl, et. seq.
Also H, Bruce Hannah, *Aryan Origins®, in Sir Asutosh Memorial Volume, (Paina,
1926-28), 1, 104-119. Keith pointed out that without archaeological evidence,
the common abode hypothesis based on linguistic evidence, "pure and simple* was
open to gravest doubt. He examined the available linguistic and archaeological
evidences but could not come to/definite conclusion in localising the Indo-Euro-
peans, A.B. Kelth, 'The Home of the Indo-Europeans’, in J.D.C. Parvy, ed.,
Oriental Studies in Honour of Cursetji Erachji Parvy, (London, 1933), 189-199

at 189, 191, 194-6, 199. The importance of archaeological evidence was also
emphasised by Professor Kellogg, see Proceedings of the Middle West Branch of
the American Oriental Society, Urbana, Illinois, 1928, JAOS 48 (1928), 358.
D.S. Triveda pointed out the fallibility of phonetic laws but took the opportunity
of claiming that the Aryans were first born on the bank of river Devika near
Multan, 'The Original Home of the Aryans®, ABORI 20 (1938) 1: 49-68 at 52,68.
Ganganatha Jha accepted the weakness of linguistic evidences. He also doubted
the theory that the Aryans came to India from outside, but he invited further re-
search on the problem. B.K. Ghosh, of course, did not give any weight to
Jha's suggestion of Indian origin of the Aryans, 'The Aryan Problem', in R.C.
Majumdar, ed., The Bharatiya Itthasa Samiti's History and Culture of the Indian
People, Vol.l, The Vedic Age, (London, 1951)y 201-217.  P. Bosch-Gimpera
opines that the embryo of the Indo~Europeans lies in Mesolithic Europe but found
that archaeological evidence was against the European theory of the Indo-Euro-
pean homeland, see review of Bosch-Gimpera's Les Indo-Européens, probléms
archaeologiques, (Paris, 1961), M. Gimbutas, The Indo-Europeans: Archaeo-
Togical Problems®, American Anthropologist, 65 (1963), 815-836 at 815, 833.

For recent doubts by jurists on the linguistic basis of the Indo-European concept,
see, J.A. Crook, ‘Patria Potestas®, Classical Quarterly, 17 (1967): 113-122 at
115. AlsoD. Daube, Studies in Biblical Law, (Cambridge University Press,
1947, rpt., 1969), 201.  Gimbutas consistently claims that Kurgan culture of

the Eurasian steppe was the basis of Indo-European culture. M. Gimbutas,

Cont'd . on next page :




and, in this respect Adolf Kaegi states:

To comparative philology we owe the indisputable
proof of the fact that the ancestors of Indiars and
Iranians and Greeks, of Slavs and Lithuanians and
Germans, of ltalians and Celts, in far distant ages
spoke one language, and as a single people held

dwelling-places in common, wherever that home
may have been sitvated; and further, that for a
considerable period after their separation from

their brothers living further to the west, the Indians
and lranians lived together, and distinguished them-
selves from other tribes by the common name of
Aryan. After their separation from the Iranians,

Note 1; - p.4 - continued:

'Proto-Indo~European Culture: The Kurgan Culture During the Fifth, Fourth

and Third Millenia B.C.", in G. Cardona, H.M. Hoenigswald, and A. Senn,
ed., Indo-European and Indo-Europeans, (Philadelphia, 1970), 155-197 at 190;
also her The Beginning of the Bronze Age in Europe and the Indo-Europeans:
3500-2500B.C.", Journal of Indo-European Studies, 1 (1973), 163-214. But
Goodenough doubts the Kurgan theory of Gimbutas. He opines that archaeo-
logical evidence Is entirely compatible with linguistic evidence in pointing to

the North European plain as the most probable home of the Proto-Into-Europeans,
W.H. Goodenough, 'The Evolution of Pastoralism and Indo-European Origins®,

in G. Cardondi, bid., 253-265, at 257, 262. In effect, Gimbutas is supported
by P. Friedrich, 'Proto-Indo-European Kinship', Ethnology, 5 (1966) 1: 1-36 at
2-3. Also P. Harbison, 'The Coming of the Indo-Europeans to Ireland: An
Archaeological Viewpoint®, JIS 3 (1975) 2: 101-119 at 101.  The controversy
on the fons et origo of the Indo-Europeans has also been opened by P.L .Bhargava,
The Origincli Home of the Aryans and Indo-lranian Migrations', ABORI, 48-9
(1968), Golden Jubilee Volume, 219-226. Some scholars doubt the hypothesis
*that, along with related languages the Indo-Europeans had a common origin ...",
see Rosane Rocher, 'Review of Cardona, Hoenigswald and Senn', JAOS 93 (1973),
615-617 at 616. But the hypotheses of an original homelan d and original Indo-
European speech community are too well accepted to be overlooked, see T.Burrow,’
'The Early Aryans', in A.L. Basham, ed., ACultural History of India , Oxford,
(1975), 20-29 at 22,

1. See F.C. Davar, Iran and lts Culture, (Bombay, 1953), 151, B.K. Ghosh,
*Indo-lranian Relations’, in R.C. Majumdar, ed., The Vedic Age, op.cit.,
218-224 at 218.




the Eastern Aryans, the later Indians, wandered
from the west into the land afterwards called
India, descending from the heights of Iran, pro= ,
bably over the western passes of the Hindukush.

That the common habitation and migratory course of the Aryans are

supported by comparative philology was specifically eni”phasised by Max MYller

in these words:

The evidence of language is irrefragable, and
it is the only evidence worth listening to with
regard to ante-historical periods. It would
have been next to impossible to discover any
traces of relationship between the swarthy
natives of India and their conquerors whether
Alexander or Clive, but for the testimony borne
by language.

Granted that the Romantic period fostered such views, and that

language TIs held in common by the conquered (for example) and their conquerors,

the nature and extent of linguistic evidence points unmistakably to migrations and

is supported by ethnographic particulars - and archaeological artifacts.

Small wonder that hypotheses of common language and common abode

would naturally inspire a legal comparatist to probe into the possibility of an

A, Kaegl, The Rigveda, tr. R. Arrowsmith, (New Delhi, 1972), introd., 11.
On the basis of TinguTstic evidence, Sir William Jones also put forward the same
view in 1786 in his famous address to the Asiatic Society of Bengal, see H.
Pedersen, Linguistic Science in the Nineteenth Century, tr. J. Spargo,

(Bloomington, 1931), 18: R.C. Majumdar, ed., The Vedic Age, loc. cit.,
201; alsoE.J. Rapson, ed., The Cambridge History of India, op.cit., 65.

F. Max M8ller, The Vedas, (Delhi, 1961), 1. AlsoR. von lhering, Vorge-
schichte der Indo-Europder, tr. A. Drucker, sub. tit. The Evolution of the

Aryans, (London, 1897), xi. On philological evidences, also see P, Vino-
gradoff, Outline of the History of Jurisprudence, op.cit., 1, 215-231.




unilinear development of legal institutions among the Indo-Europecms.‘l How=
ever, to quite a number of Romanists the adjective 'Inds-European® applied to law

Is highly obiecﬁonable.2 Indeed, considering the 'challenge’ and 'response',3

to each givilization, 'law and institutions cannot be affiliated to a common ancestor
with anything like the same certainty as languages 4 «++.", nevertheless, despite

these limitations, Leopold Wenger opi’nes:s

Certain principles of law can be claimed as a
common Indo~-Germanic inheritance, which all
or some Aryan daughter-peoples have retained
from a common past in the course of their sepa-
rate historical development as nations.

Ill. Hindu Law: case for comparison

It Is indeed correct to say that 'no one now seriously believes that

there is a pattern of human social development through which every society must

1. The study was initiated by Sir Henry Maine.  On limitations of such studies,
see G, Gurvitch, Sociology of Law, (London, 1974), 79-80.

2, D.A. Binchy, 'Celtic Suretyship, A Fossilized Indo~European Institution®, in
G. Cardona, H.M. Hoenlgswald, and A. Senn, ed., Indo-European and
Indo-Europeans, Papers presented at the Third ind--European Conference at the
University of Pennsylvania, 1966, (Philadelphia, 1970), 355-367 at 355.

3+ A.J. Toynbee, Change and Habit, (London, 1966), 7, 151.

4, D.A. Binchy, loc.cit., 355.

5. 'Gewisse Rechtssdtze lassen sich als indogermanisches gemeinsames Erbgut an-
sprechen, das alle oder einige arische Tochterv8lker aus einer gemeinsamen
Vorzeit in inhre nationale geschichtliche Sonderentwicklung mitgebracht haben®,
L. Wenger, Die Quellen des r8mischen Rechts, (Wien, 1953), 11.

6. Translated for me by Derrett.




pass'zl We cannot expect that the Hindus who came to India 'via Azerbaijan
and Western Persia’ 2 would retain and show exactly identical patterns of legal
development with their European counterpczrfs,3 but this possible diversity of
social development does not invalidate the case for comparison of Hindu law
with other systems; on the contrary, 'the real Hindu law (let the courts do what
they liked with such fragments as they toyed with) deserved comparison with the

Roman and the Greek ..."

A Younger student of comparative ancient law has very recently
committed himself to the thesis that family law in the ancient Mediterranean
and Middle East has common, identifiable, recognisable and predictable feat-
ures which, at a glance, distinguish the Greco-Roman cultural world at its
widest (it bordered on Russia and Iran) from African and South-East Asian customs,

with their very different ecology and therefore, ethno-chamcterology.s

However, Gutteridge, the doyen of the discipline, seems to have

believed that oriental and occidental family laws were barely capable of fruitful

1. Derrett, Dharmasastra and Juridical Literature, (Wiesbaden, 1973), 6. R.H.
Lowie, The History of Ethnological Theory, (New York, 1937), 26-29.

2. M. Gimbutas, 'The Indo-Europeans: Archaeological Problems®, American
Anthropologist, 65 (1963), 815-836 at 816.

3. See the warning of Vinogradoff, infra,i5.

4 . Derrett, 'Review of Stenbach: Juridical Studies in Ancient Indion Law, Pt.l,

JAOS 87 (1967), 1034 at 103.

5. Wolfgang Wodke (Akademischef Rat, Marbarg), 'rom "Ungeschriebinen” zum /s v /
"Geschriebenen" Recht-Ein Beltrag zur rechisgeschichttichen Entwichlung®, ’
(cyclostyled lecture, Gdansk, June 1976). The reference was supplied to
me by Derrett.




comparison. His view was that *family law Is so largely moulded by racial or
religious and political considerations that comparison is fraught with difficulty
and apt to be inconclusive ..." ] Although Gutteridge's scepticism was
understandable, the horizon of a legal comparatist could not indefinitely be

limited by racial, religious or 'political frontiers'.
Y po

Since Gutteridge's days, the parameters of legal learning have

1. H.C. Gutteridge, Comparative Law, An Introduction to the Comparative
Method of Legal Study & Research, (Cambridge, 1946), 32. But he did not
say it was futile or impossible, Tbid., 32. For an answer to Gutteridge one
may quote, 'May we not say that one who knows only the laws of his own
jurisdiction knows not the law of that jurisdiction®, R. Pound, 'What We May
Expect from Comparative Law?"', ABAJ 22 (1936), 60. Jerome Hall also
neutralises Gutteridge's argument, Comparative Law and Social Theory,
(Louisiana State University Press, 1963), 95-7.

2, H.E. Yntema, 'Comparative Legal Research', Mich. L.Rev. 54 (1956) 7:
899-928 at 903. To Yntema the study of law is sub specie universitatis,
i.e. law is essentially a comparative science, ibid., 924. Zoltan Petri also
opines that to perfect one's own system, even countries having ideologically
opposing political systems should have comparison of their laws, 'Goals and
Methods of Legal Comparison®, in The Comparison of Laws, Selected Essays
for the 9th International Congress of Comparative Law, (Budapest, 1974), 45-48
at 46, 53. The same view was of Kazantsev, a Russian law teacher, "The
Tasks of Scientific Research-work in the Field of Law', Bulletin of the Academy
of Sciences U.5.5.R., Section of Economics and Law, 38 (1950), No.1, cited
by E.S. Rashba, "Consecrated Ignorance of Foreign Law', Calif. L.Rev. 39
(1951), 355-368 at 358, n.7.



























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































