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ABSTRACT

The thesis deals with the law relating to preventive
detention in Pakistan. It is an extraordinary law which
empowers the executive to deprive citizens of their liberty
without trial in regular court of law. Legislative powers
may, under the constitution, be used in the interest of the
state for reasons connected with defence, security,
maintenance of public order and internal peace. The
chapters on fundamental rights in the Constitutions of 1956
and 1962 place restrictions on these powers. The evolution
of fundamental righte from the time of the British Raj are
discussed in detail, and after a general discussion of
fundamental rights, the thesis deals with the demands made by
various political parties for their incorporation in the
Indian constitution to be made by Parliament at Westminster.
The All Party Report, The Simon Commission Report, The Round
Table Conference Report and report of The Joint Parliamentary
Committee on Indian Constitutional reform are dealt with in
this Chapter I, along with the abrogation of the two
constitutions of Pakistan. In Chapter II, the history of
preventive detention has been traced from 1773 with Bengal
State Prisoners Regulations of 1818 and 1850, the Criminal



Iaw Amendment Acts, 1908, 1915, the Sedition Report, 1918,
the Rowlatt Act, 1919, and the Defence of India Act, 1939.
The necessity for preventive detention is discussed in
Chapter I1I; after a general consideration, such provisions
in England and America in time of war are discussed.

Chapter IV discusses the nature of preventive detention
laws and the constitutional restrictions on themn.

Chapter V discusses judicial review and the jurisdiction
of the High Courts to set aside detention orders when there is
any irregularity or the order is made mala fide.
Chapter VI deals with the detaining authority, the nature and
reasonableness of its satisfaction to pass detention orders.
The justification of preventive detention is discussed in
Chapter VII, in which the situation in Pakistan is outlined;
alternative remedies have been discussed to show how far they
are inadequate to meet the needs of the country.
The next two chapters deal with the constitutional remedies
for loss of personal liberty, in which the writ procedure in
England and Pakistan is discussed in detail, as well as
Article 2 of Constitution of Pakistan, 1Y62.

In the last Chapter some conclusions have been drawn

from the research and some suggestions have been made.
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CHAPTER I

Introduction :-

On the 14th August, 1947, a momentous change took
place in the history of India, as Pakistan emerged as an
independent State under the leadership of Quaid-E-Azam
Muhammad Ali Jinnah. Soon after the establishment of
Pakistan, the Constituent Assembly was constituted to frame
a constitution for the country. Most of the people had
thought that the "Black Iaws"(l) of the British Raj would
be repealed and the right to personal liberty, among other
fundamental rights, for which the people had made sacrifices,
would be enjoyed by all citizens of Pakistan. But this
assunption proved to be false; the laws passed during
the British rule, imposing restrictions on the liberty of
the person, were retained and no express declaration of
Fundamental Rights was made; the country was still
governed by the Government of India Act, 1935, which did
not guarantee fundamental rights.

The first Constituent Assembly was dissolved on 24th

October, 1954, after seven years, as it was unable to

(1) Common name given to preventive detention laws during

struggle for independence.
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provide the country with an acceptable constitution, due
to lack of agreement between the members. The Second
Constituent Assembly ultimately gave the country a
constitution, based on the British Parliamentary system.
This Constitution of 1956 had a declaration of Fundamental
Rights, enforceable in the Courts, mostly subject to
reasonable restrictions. The provisions directed to
protection against arrest and detention permitted the
legislature to deprive a citizen of his liberty on the
subjective satisfaction of executive officials without
trial.

This Constitution of 1956 was abrogated after two and
a half years. The Martial Law regime, which abrogated this
constitution, gave the country a new Constitution in 1962,
which again led to the imposition of Martial Law and
abrogation of this new constitution. Throughout this
period the preventive legislation was of course retained,
for reasons connected with defence, security of the State
and maintenance of public order. These measures are
precautionary and not punitive; the detenu is not charged
with any crime and the object is to prevent the individual
from acting in a pérticular manner so as to prevent him
achieving an object, which may be dangerous to the State

and its citizens. The justification for such legislation
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is based on the argument that it was not wise to allow
people to commit crimes against the state and its citizens
and punish them heavily for it, when the mischief can be
prevented by taking the action against the agitator under
the powers conferred on the executive by the preventive
detention laws. Preventive Detention, in its modern form,
owes its genesis largely to the First World War, when it
was thought that no act or deed could possibly be
permitted that would tend to hamper the successful
prosecution of the war. Effectiveness lay in prevention
and not in punishment.

The countries of the world have sought to keep a
balance between the competing claims of liberty and state
control in different ways. The Constitution of Pakistan,
following the example of other democratic countries,
enacted a list of fundamental rights relating to life,
liberty, property and other rights of citizens. But it
allowed power to be given by law to deprive a person of
his liberty without trial in a regular court, in certain
circumstances.

It is a controversial question whether we really need
this sort of legislation in peace time. Opposition parties
have always maintained that the executive always pleads
emergencies, real, supposed or imaginary, as the excuse

for its demands for arbitrary powers. The long habit of
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not thinking such things wrong gives them a superficial
appearance of being right. Encroachment on liberties is
generally resented, but if the repression continues, the
people get accustomed to it. The opposition thinks that
the object of preventive detention legislation is to keep
the ruling party in power; it is abused and followed by

a demand for absolute power. But the courts are there to
see that the power is not abused and used only for such
purposes gs the Constitution and the laws enacted under

it contemplate. Pakistan has often been criticised for
having such legislation during peace time, but, apart from
Latin America, Belgium, France and some communist countries,
all the territories, which had been British Colonies have
this sort of legislation during peace time.

I have selected preventive detention as the subject of
my thesis, not because I approve of such legislation in its
present form but because it is a matter of special interest
to the student of law +to see how the courts try to keep a
proper balance between the liberties of the subject on the
one hand and needs of the state on the other hand. The
thesis begins with a discussion of the fundamental rights
in constitutions of 1956 and 1962; it has been held that
"the very essence of a fundamental right is that it is more

or less permanent and camnot be changed like the
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ordinary law."(l) The evolution of Fundamental Rights has
been traced from the time, when the British Government took
over the administration of India. Reference has been made
to The All Party Report, 1928, the Simon Commisgion Report
(1930), the report of the Joint Parliamentary Committee on
Indian Constitutional Reform (1933-34) to show how demands
were made for fundamental rights and the way these demands
were rejected. It was mentioned in the Simon Commission
Report (1930) that, "We are aware that such provisions have
been inserted in many constitutions, notably in those of the
Buropean States formed after the war. Experience however
has not shown them to be of any great practical value.
Abstract declarations are useless, unless there exists the
will and means to make them effective." Eventually
however the Government of India Act, 1935, included section
298, which declared that no person should be subjected to
disability by reason of race, r eligion, etc., and section
299 which conferred property rights on the citizens. The
Fundamental rights in Pakistan and the fate of the two
Constitutions of Pakistan will be discussed in detail.

The history of Preventive Detention will be traced

from the Fast India Company Act, 1778, which was passed by

(1) The St&te V. DOSSO, P.I’-Dolgsa 3000533’ Mlm1r’ C'Jo
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the British Parliament and was made applicable toIndia.

The necessity for Preventive Detention will be discussed in
detail; it was introdwed in India by the executive in order
to maintain peace and order, so that liberty could flourish
in an orderly society and to combat subversive movements and
abuse of personal liberty; such legislation has been
retained in our statute books as a matter of evil necessity.
As President Nyerere said,(l)

"While the vast mass of the people give full and active
support to their country and its government, a handful of
individuals can still put our nation in jeopardy and reduce
to ashes the effort of millions.®

"Personal freedom®™ says Denning, "is the freedom of every
law-abiding citizen to think what he will, to say what he
will, and to go Where.he will on his lawful occasions,
without let or hindrance from any other person.“(z) It is
one of the most cherished objects of life and this principle
is embodied in our cmstitution that, "No person shall be
deprived of life amliberty save in accordance with law."(3)
The Constitution of Pakistan, 1962, uses the words 'in

(1) Chief of State, Tanzania, Speech inaugurating the
University College, Dar-es-Salam, 1964.

(2) Sir Alfred Denning, Freedom under the law, 1949, London.
(3) Right No.l Constitution of Pakistan, 19Y62.
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accordance with law,' which is & substitute for 'due
process of law,! though the scope is limited. "Taw® in
this context has been held to connote comprehensible and
intelligible laws(l) and is used in its generic sense as
connoting all that is treated as law in this country,
including even the judicial principles laid down from time
10 time by the Superior Courts.(z)

Right No.2 of the Constitution of Pakistan, 1962,
embodies the éafeguards which are available to a persom
arrested under the ordinary criminal law but an exception
is made to this right in the case of a person detained
under a law providing for preventive detention. He is
given certain other safeguards. The detenu is not
entitled to have the services of a lawyer, nor can he
claim to be produced before the nearest magistrate within
24 hours of his arrest; he can be detained beyond the
period of 24 hours without the authority of the magistrate.
On the other hand he has a right to be informed of the

ground of his detention as soon as may be, and to make

(1) Haji Ghulam Zamin v. Khondhar, P.L.D.1965 Dacca 156.
(2) Government of Pakistan v. Begum Agha Shorish Kashmari,
P.L.D.69 S.C.14.
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representation against the order of detention to the
authorities. The detenu cannot be detained beyond three
months without the concurrence of Advisory Board.

The term "Preventive Detention™ has been in use to
describe detention by order of an authority, empowered by
a statute, on his subjective satisfaction that the person
detainéd is likely to act in a manner prejudicial to one
or more 0f the matters described in the statute, such as
national defence or public order. Normally the authority
acts on information supplied by the police or other public
authority without taking any evidence.(l) It proceeds
upon the principle that a person should be restrained from
doing something which, if free and unfettered, it is
reasonably probable, he would do; it must necessarily
proceed in all cases, to some extent, on suspicion or
anticipation as distinct from proof.(z)

Denning observed in his book that, "Where there is any
conflict between the freedom of the individual and any other
right or interest, then no matter how great or powerful
those others may be, the freedom of the humblest citizen

should prevail over it."(B) But it is necessary, in times

(1) Alan Gledhill; Pakistan, The Development of its
Jaws and Constitutions.

(2) Rex v. Halliday 1917 A.C.260.
(3) Sir Alfred Denning, Freedom under the ILaw 1949, London.
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of emergency, political crisis and during normal times in

the interest of society and to control disruptive elements

in the society, to detain certain persons. A balance between
all these conflicting interests is the aim of the law and the
courts have been empowered to see that the balance is \
maintained and the State does not take undue advantage of it.
Although the Courts have never looked at the "Preventive
Detention" with respect and have always criticised it on the
ground that it derogates from the rule of law, they have
never declared such legislation ultra vires. What the

Court has done is to insist on full compliance with the
safeguards available to the detenu. Whenever there has

been a slight irregularity in the procedure, the Courts have
set free the detenu. The constitution of the Advisory

Board was held to be improper, when an officer, who had

dealt with the case of detention on behalf of the

Government, was nominated as a member of the Board by the
Government, as no one can be judge of his own cause.(l)
All these matters are discussed in detail in the chapter

on the nature of, and constitutional restrictions on

preventive detention laws.

(1) Rehmat Ellahi v. Government of West Pakistan,
P.L.D.1965 Iahldl2.
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The next chapter deals with judicial review, and
discusses the cases where the court has acted under the
constitutional provisions, which enable the court to hear
complaints of detenu ' and, when necessary, strike down
the orders of detention on the ground of irregularity,
or substantial defect in the executive action. The
Advisory Board is an advisory body, whose function is to
advise the Government whether, in its opinion, there is a
sufficient cause for the detention of a particular person
beyond three months. It does not make the detention valid,
if the order is ultra vires the constitution or mala fide.

The detenu has a right to be informed of the grounds
of his detention to enable him to make representation against
the order. The detention has been held to be illegal where
the grounds were either non-existent, vague, irrelevant or
even if one of the several grounds supplied to the detenu
be either irrelevant or vague or non-existent. The High
Court has struck down the order, if the order was mala fide.
Though the Constitution does not lay down any obligation to
give ‘particulars or details' of the grounds and leaves it
to the discretion of the detaining authority to disclose or
withhold facts, but a mere recital of the clauses of the
statute, without giving any particulars, is not sufficient,

for, without particulars, it is not possible to make a
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representation, which is the very object of communicating
the grounds. The particulars are to be furnished without
unreasonable delay. The chapter dealing with the
detaining authority is important as it deals with the
satisfaction of the detaining authority, its nature and
the right of the detenu to challenge it before the Court.
It discusses questions of fundamental importance; many
legal battles have been fought over the satisfaction clause
in the various statutes. The satisfaction of the detaining
authority may be based on past activities of the detenu, if
such activity, in the opinion of the detaining authority,
gives rise to the apprehension of prejudicial conduct in
the future or his past objectionable activities have a
relation to the existing situation. The fact that the
detenu has been in jail since he indulged in activities
glving rise to such apprehension is in itself, no bar to
action under the preventive detention law, if the detaining
authority is satisfied, having regard to the past activities,
that the intended detenu is likely to indulge in prejudicial
activities on his release.

Until recently, the Courts of Pakistan have followed the
(1)

view of the majority in Liversidge's case in preventive

(1) Iiversidge v. Anderson, 1942 A.C.206.
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detention cases that the "Home Secretary's satisfaction was
not subject to review by the court.® If we look at the
decision of the majority in this case, it is apparent that
it was decided during World War II and this ruling will hold
good when there is grave emergency like war, but, during
peace time, it will not be wise to follow it. In the
afore mentioned case, the views expressed by the dissenting
judge, Lord Atkin, will hold good; he said in the instant
case that the Court should not act as a Court of Appeal in
this matter, but should deal with it in the same way as arrest
by a police officer empowered to arrest a person reasonably
suspected of being concerned in the commission of an offence;
the question for determination would be whether a reasonable
man, in the circumstances, would have made the arrest.

The Supreme Court of Pakistan in 1967, declined to

follow the ma jority in Liversidge's case and accepted the

view of Tord Atkin, which other ILaw Lords had said would be

applicable to peace time legislation. S0 in Ghulam Jilani's

case(l), the Supreme Court of Pakistan considered the question
of judicial review of detention orders made under the Defence
of Pakistan Rules (1965) and held, per Cornelius, C.J: "“That

a mere declaration of executive 'satisfaction®

(1) Ghulam Jilani v. Government of West Pakistan,
P.L.D, 1967 S.C.373.
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is not sufficient to justify detention. The existence of
'reasonable grounds,' though not expressly required by the
relevant rule, is essential', for detention on unreasonable
grounds is prima facie, mala fide. The Court also held
"It was the function of the judiciary to ascertain the
existence of reasonable grounds. It is too late to rely

on the dictum in English case of Liversidge for the purpose

of investing the detaining authority with complete power to
be the judge of its own satisfaction." In arriving at this
conclusion, the court found support in Article 2 of the
Constitution which requires every citizen to be treated in
accordance with law and Article 98 which the court construed
as conferring power on a superior court to examine every
exercise of executive power and ensure that it was done with
lawful authority.

It is the right of the detenu to be informed of the
grounds of his detention "as soon as may be" and to make
representation against the order. The words "as soon as
may be"™ in this context have been interpreted to mean that
the grounds must be served with the least possible delay
and 24 hours has been considered as normally the maximum

period within which the grounds nmust be>served.(l)

(1) Ghulam Ullah Khan v. District Magistrate, P.L.D.1967
Pesh. 195.
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Keeping in view the circumstances of each case, the question
whether this has been done is clearly a matter open to
Judicial review.(l)

The purpose of requiring the detenu to be furnished
with grounds and particulars is to enable him to make a
representation against the order of detention and that
purpose cannot be served unless the detenu knows what
exactly had moved the Government to deprive him of his
liberty. The court can order the release of a detenu if
the grounds of detention are too vague or indefinite to
erable him to make a representation. The right to make
a representation does not carry with it the right to an
oral hearing or engage lawyer; he may present a petition
to the appropriate executive authority.

The authority making the order of detention has been
given the discretion not to disclose facts, which the
authority considers to be against the public interest to
disclose. Although this discretionary power of the
executive has been upheld by the courts, the abuse of this
power has been a subject of criticism.

Munir C.dJ. criticised the attitude of executive in the

(1) Muhammad Aslam Malik v. Province of West Pakistan,
P.L.D. 1968 Iah. 1324.



following words,

"In almost every case of detention, the detaining
authority, when questioned by the Court about the reasons
for detention, mechanically repeated the formula of "public
safety and maintenance of public order" and displays a
positive disinclination to the matter being probed further.
While such disinclination is understandable, where high
affairs of State are concerned, there is no reason why, in
ordinary cases, as for instance where a man is arrested for
defying law and order, the authority ordering the arrest
should not take the Court and the public into ita
confidence, by giving a broad hint about the reasons for
the action taken." (1)

The justification for preventive legislation during
war time is well recognised. As has been observed by His
TLordship Lord Macmillan, "The liberty, which we so justly
extol, is itself the gift of law and, as Magna Carta
recognizes, may by the law be forfeited or abridged. At
a time when it is the undoubted law of the land that a

citizen may by conscription or requisition be compelled

24

to give up his life and all that he possess for his country's

cause, it may well be no matter for surprise that there

(1) Inayat Ullah Khan Mashriqi v. Crown, P.L.D.1952 ILah.331l
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should be confided to the Secretary of State a discretionary
power of enforcing the relative mild precaution of detention."(l)
The justification for such legislation during peace time in
Pakistan is that the conditions in the Republic require such

a law to put down the unlawful and subversive activities of
certain groups of persons, whose action appears to be

directed against the security of state and maintenance of
public order. Moreover democracy in our country needs to

be guarded more carefully than in the western countries,

which are without such legislation during the peace time,

as those countries have a long history of established
democratic government. The alternative remedies, provisions
contained in the Criminal Procedure Code and Pakistan Penal
Code, with their judicial safeguards are inadequate and they
cannot serve the purpose which the Preventive Detention
legislation can achieve. Moreover the criminal codes are
founded upon the principle that a man is innocent until

proved guilty. The law of Preventive Detention is free from
legal technicalities and a man can be detained in the interest
of the security, defence or the maintenance of peace and order
without strict judicial evidence. Moreover the existence of
80 many political parties, with conflicting ideologies and nn
agreement between their leaders, may further justify the need

for preventive detention.

(1) Liversidge v. Anderson, 1942 A.C. Page 257.



Though preventive detention can be imposed without
trial in a court of law, it is subject to the power of the
High Court to issue an order of Habeas Corpus, unless it too
is suspended or taken away by law. The ma jor difference
between the Iaw of Preventive Detention, before the
introduction of Criminal Procedure Code in 1882, was, as
Norman, J. observed, l) that the Bengal Regulation, 1818,
was a "permanent suspension of habeas corpus.® But the
detenu had the right to make a representation in his defence.
After the introduction of Criminal Procedure Code, under
section 491 a detenu had a right to pray for habeas corpus,
which right is still available to the detenu in Pakistan,
but not if he is detained under the Bengal State Prisoner
Regulation, 1818, or the Bombay Regulation XXV of 1827, the
State Prisoners Act, 1850, the State Prisoner Act, 1858,
or the Security of Pakistan Act, 1952.

Article 98 of the 1962 Constitution of Pakistan confers
powersa on the High Courts to issue orders in the nature of
habeas corpus in cases of illegal and improper detention and
this is applicable as a remedy in all cases of wrongful

deprivation of personal liberty. This constitutional

(1) In the matter of Ameer Khan, (1870) 6 Ben.L.R. 392

26






















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































