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ABSTRACT

The purpose of this Thesis is three-fold:

namely,

to focus attention on some of the basic issues and problems
arising under the present Ghana Income Tax law, to discuss
their probable effects on Ghana's economic development, and
to suggest possible changes in the law.

It must be pointed

out that this is not a Thesis on Economics.

For this reason,

this Thesis makes no attempt to consider the broad question
whether or not the use of income taxation in the Ghana economy
is desirable.

Neither does it consider the relative effects

of income and other forms of taxation on Ghana's economic
development.

Such questions have rightly been left to the

economist.
This Thesis has been divided into 5 Parts.
PART I deals with the Ghana Income tax base
Chapter II presents a critical analysis of some of the
economists' theories on "income", showing that (i) even
economists are not agreed on the "proper" definition of
income and (ii) each theory presents various problems.
Chapter III is an examination of the present Ghana income
tax base.
Section (A) deals with the Legal concept of "income"
under Ghana law.

It is shown that there is no clear and

comprehensive notion of what constitutes "income" for tax
purposes.
Section (B) examines the scope of "incomes" charge
able to tax under the present law.

It points out (a) the

difficulty of defining such terms as "trade" ’business"
"profession" and "vocation", (b) the difficulty of taxing
interest from customary mortgages and rents from customary
tenancies and (c) that the exemption of capital^gains under
the law, gives rise to tax avoidance and infringes the
principles of equity in taxation.

Chapter IV examines the

arguments for and against the introduction of a Capital Gains
tax into Ghana, concluding that such a tax would be desirable.
PART II deals with the computation of "Chargeable
Income".

Chapter V therefore examines under Section (A) the

nature and extent of allowable expenses, showing that the
expenses allowed are too limited, Section (B) Capital allowances
Section (C) Treatment of Losses and Section (D) the desira
bility of The Turn-over Tax.
PART III studies the nature of exemptions granted
under the present Income tax law.
Chapter VI therefore discusses exemptions granted
under the law with a view to (a) promoting educational and
social welfare activities, (b) protecting the sick and the
aged, (c) encouraging certain local institutions, (d) promoting

agriculture and exports and (e) encouraging foreign partici
pation in the Ghanaian economy.

It is shown that the tax

re^ief^granted to foreign investors are over-generous.
Moreover, they are nullified through double-taxation.
PART IV deals with the problems of Anti-Avoidance
Chapter VII thus analyses in detail (a) specific
Anti-Avoidance provisions and (b) The General-Anti-Avoidance
Provision existing under the Decree to combat tax-avoidance.
PART V considers Income Tax Administration in Ghana.
Chapter VIII therefore examines under Section (A)
the general non-legal problems which hinder the successful
implementation of the Income Tax Decree.

Section (B) offers

a detailed description of the present Income Tax administra
tive procedure.

Section (C) examines critically the provisions

relating to the resolution of tax disputes arising under the
lav/.

It is shown first, that the tax Appeals system discri

minates against the small-income
taxpayer and secondly that
_
—

■

■

-

i

the Appeal system is in need of revision.

This Thesis states the law as at June 15, 1971.
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CHAPTER I

A. INTRODUCTION

During the past few decades many writers have
focused^ attention on the economic problems of the developing
areas of the world and havef^even; suggested various steps
which could be taken by these countries in order to accelerate
their economic development.

The main economic goal of such

countries, as is usually pointed out,*^ is the achievement of
higher rates of economic growth which, it is hoped, will lead
to an increase in per capita real incomes, thus raising the
standards of living of their peoples.
It is generally agreed that the attainment of this
p
important goal would require, inter alia, first governmental
financing of social overhead investment and secondly, an
higher rate of capital formation in production facilities
whether undertaken in the public

or private sector.

1. John F. Due, Taxation and Economic Development in Tropical
Africa, Cambridge, Massachusetts (1965) 144.
2. For a full discussion of the pre-requisites for economic
development, see W. Arthur Lewis, The Theory of Economic
Growth (1955)> Homewood, Richard D. Irwin Inc. Chap.
VII, pp. 376-592.
3. J.F. Due, op. cit., 144.

-i
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Social overhead investment comprises large scale
improvements in health, education, sanitation, transport and
soil management, the maintenance of law and order and the
like.

Social overhead investment performs two important

functions.

First, it contributes directly to economic

development by expanding the productive capacity and enlarging
the fund of knowledge and technical skills of the workers.
Secondly, as we observed elsewhere in this work,

Zl

the provision

of infrastructure, namely, highways, power projects, irrigation
etc. improves the investment climate by providing the external
economies needed to make private investment and participation
in the economy more attractive.
The financing of social overhead investment has
come to be regarded as the primary responsibility of govern
ment because such investment projects though promising large
scale gains do not appeal to private investors.

The reluctance

on the part of the private sector to offer resources to financesuch investment projects is attributed to the following reasons?:
(i) there may be a sharp divergence between the opportunity
for private gain and social gain, (ii) returns from the invest-

-!-• Gee pp 5 296—299*
5.

.alter V/. Heller "Fiscal Folicies for Under-developed
Countries", Readings on Taxation in Developing Countries,
edited by Bird & Oldman, Baltimore (1967) pp.^8-9.

3

ment may be too remote, and (iii) the amount of investment
involved in the project in question may be too large to be
handled by private investors.
The role which is assigned government in economic
development would obviously require heavy expenditure in any
developing country even if the programme of its activities
was restrictively interpreted.^

As a result, the government

economist is faced with the problem of searching for sources
of revenue from which such governmental expenditure could be
financed.
Broadly speaking, government expenditure can be
financed from either external or internal sources.

Cf the

external sources, foreign aid in the form of public loans,
short term grants etc. serves as a notable example.

However,

for a variety of reasons, extensive reliance on foreign aid
as a means of development is generally not recommended.

Firsts

foreign aid can account for only a small percentage of the
public capital expenditure.

Secondly, foreign loans aj?e often

limited to the import content of capital expenditure thus
leaving government to purchase local materials with its own
resources.

Thirdly, and most important, the debt service

6. Bor "Proper" role of Government, see Bauer & Yamey, The
Economics of Under-developed Countries, Chicago (1957)
pp. 149-150.

4

burden of foreign loans on the balance of payments, restricts
the amount of foreign loans that a government can prudently
7
incur without upsetting its balance of payments position.
The foregoing discussion would suggest that devel
oping countries have in the main to rely upon their ov/n
resources to develop in spite of the so-called vicious circle
of poverty in which such countries are said to be caught.
o

According to the proponents

of the poverty theory, developing

nations are too poor to invest since they have no surplus
above subsistence and are thereby caught in a vicous circle
of poverty, Ma circle proceeding from low incomes to high
consumption propensities to low saving, to low rates of

7. A case in point is Ghana. As a result of extensive
reliance 011 foreign loans during, the Nkrumah regime,
Ghana will have to spend about In®55 million each year
over the next several years just to service old foreign
debts. See Robert Hellawell "Taxation and Economic
Development", University of Ghana Law Journal Volume VI,
1969(2) 89.
8 . ?or Samuelson's formulation of the poverty theory, see
Paul A. Samuel son].* Economics An Introductory Analysis
(2nd edition) Few York (1951) P* 49* He writes "They
[backward nations] cannot get their heads above water
because their production is so low that they can spare
nothing for capital formation by which their standard
of living could be raised". In fairness to Samuelson,
it must be pointed out that he does not express this
view in the later editions of his book.
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capital formation to a continuation of low levels of income”
As Bauer and Yamey^ so clearly demonstrate^there is no
reason why the so-called vicious circle of poverty should
constitute a bar to economic development.
First, developed countries all found themselves
caught in similar circles at various steps of their devel
opment yet they were able to break through and develop.
Japan is a pre-eminent example.

Secondly, the substantial

capital formation in agriculture evidenced by the rapid growth
of cash crops’^ in the developing countries tends to refute
the vicious circle of poverty argument.

Thirdly, the authors

argue, the vicious circle of poverty can be broken where there
are general circumstances and opportunities conducive to
economic growth.

The lack of savings and investments in

developing countries is not attributable to the existence of
a vicious circle but to such impediments as the imperfect
maintenance of law and order, political instability, unsettled
monetsyy conditions, lack of continuity in economic life and
the extended family system. 12

Removal of these impediments,

9. Walter W. Heller, op. cit., at p. 7*
10. Bauer & Yamey, op. cit., pp. 131-14-0 .
11. Take, for example, the rapid grov/th of the cocoa industry
in Ghana and groundnuts in northern Nigeria.
12. Bauer & Yamey, op. cit., 132.
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the authors assert, would increase the ability and willingness
of people to look to tie future and to save and invest.
Fourthly, the contribution which penniless migrants^ have
made to the economic development of many under-developed
v/ould clearly suggest that the opportunity exists in many
such countries for substantial capital formation.

(a) Hole of Taxation
Having decided in favour of utilising internal
resources for development, the next step is to determine what
intenral resources are available to finance such development.
It is generally agreed that the primary instrument for the
transfer of funds to the government to facilitate the transfer
of resources is taxation. 14 In addition to generating enough
revenue to finance the social overhead investment and mobi
lising for investment the private resources that might other
wise be put to unproductive uses, the tax system has to
encourage economic activity by minimising adverse incentive
effects on the productive sectors of the economy.

13.p.Bauer - Economic Analysis and Policy in Under-developed
Countries, Luke University press (1957) P P • 70-74.
Notable examples are Syrians and Lebanese in Ghana,
Chinese immigrants in Malaya, Indian migrants in East
Africa.
14. Government can also obtain command over resources by
(1) commandeering such resources or products directly,
(2) creating money, (5) borrowing money.
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A tax system designed to achieve the foregoing
objectives is by no means easy to devise.

As writers on

under-developed countries usually point out, the "taxation
potential" of such countries is either low or difficult to
ascertain.

The low level of incomes in these areas usually

means that the proportion of national income which a country
can prudently subject to taxation is much smaller than in a
developed country.

However, this does not mean that taxation

in under-developed countries has to be discouraged. For
example, Kaldor 15 would argue that the fact that the proportion
of tax revenue to gross national product in the under-developed
countries is much lower than that of the advanced countries
does not mean that under-developed countries have no "taxation
potential".

According to Kaldor, ip. spite of the low levels

of income, there are certain rich enclaves in the economy
whose share of the national income is out of all proportion
to their number and in addition members of such enclaves tend
to spend a high percentage of their income on personal con
sumption:

'Having accepted that under-developed countries

15* Nicholas Kaldor, "Taxation for economic development",
The Journal of Modern African Studies (1963) No. I,
7-23* Results of studies of the Indian, Ceylonese
and Phillipine economies undertaken to determine the
taxation potential of such countries would support
Kaldor's conclusion. See RAJA J. Chelliah Fiscal Policy
in under-developed Countries with special reference bo
India, London (i960; pp. 63-67.
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have taxation^potential, the next step is to locate and
mobilise jsuch "economic surplus” and utilise it for economic
development without restricting or destroying the source.
Using the tax system as an instrument of economic
development is not an easy exercise.
problems.

One is bound to encounter

Usually high levels of taxation are needed to

finance the social overhead investment and to shift resources
from the private to the public sector.

Yet, we also know

that all things being equal, the lower the taxes the greater
will be the incentive to private investors to invest.

This

problem is compounded by the fact that taxes with high revenue
yields are in most cases the ones which are likely to affect
returns from private investment.

Thus it is often suggested

that while taxation as such cannot be expected to stimulate
investment production, trade and commerce , the tax S3/stem
must not act as a deterrent and thus drive taxpayers back
virtually
into the subsistence sector where there are/no taxes. This
apparent conflict in the goal of the tax system, it is sugges
ted, can be eliminated by embodying in the tax structure
measures aimed at the minimisation of adverse incentive
effects and the maximization of incentive reactions.

In

this regard, one author‘d proposes a rule of thumb which
would only permit government to continue to tax more so long

16. Robert Hellawell, op. cit., pp. 89 et seq.

;

r* .

as the beneficial effects of governmental expenditures out
weigh the unfavourable effects of its taxation.
In the view of the present writer* Due 17 states
most clearly what functions the tax system should perform
in a developing economy.

TJte tax system, he concludes,

must aim at
(a) curtailing consumption and thus freeing
resources for governmental services or
capital formation;
(b) reallocating resources from investments
regarded as having little beneficial effect
upon economic development (e.g. office
buildings) to those of greater benefit
for growth;
(c) providing a flow of funds into government
hands to facilitate the transfer of resources;
(d) providing incentive to alter economic behaviour
in such a way as to facilitate economic growth,
such as providing added incentive to save, to
enter the market sector, to work longer
periods, to undertake private-sector capital
formation.

(b) Ghana tax structure
Taxes constitute an important source of revenue to
the central government.

The various taxes that are collected

centrally in Ghana can be divided into two groups:

(a) Taxes

on income and property and (b) Taxes on production and
expenditure.

Taxes on income and property at present comprise

at p .
17. John F. Due, op. cit.,/14-6.
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such direct taxes as the Income tax, and the Mineral oil
tax.

The term ’’Income tax" as used in this context is very

wide.

It covers other direct taxes like the Turnover tax,

and the Excess Profits tax.
Taxes on production and expenditure consist of
indirect taxes like import duties, export duties, excise and
local duties, betting tax, stamp duties, purchase tax, enter18
tainment tax, hotel tax and airport tax.
The latter group
of taxes accounts for about 66°/o of annual central government
revenue, while the former group (taxes on income and property)
plays a relatively smaller role, generating about 18°/o of
iq
such revenue. y

(c) Choice of Income tax as scope of work
One might ask why the present writer concentrates
solely on the income tax system in spite of the obvious
importance of the other taxes.

The choice of the Income

tax (as widely defined above) as the subject of this work is
based on the following reasons.

First, to the lawyer, the

income tax laws present an exciting challenge.

As we noted

earlier, among the purposes to be served by the tax structure

18. See note 19 below.
19. See Ghana, Economic Survey, 1987, Central Bureau of
Statistics, Accra, p. 109, Table III.
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are generating government revenue, promoting stability, and
economic growth, achieving a fair distribution of the finan
cial burden of the state and generally creating special
incentives for those activities that are considered essential
to the growth of the economy.

As a result of its pervasive

influence in the commercial financial economic and property
relationships in the society, there has developed around the
income tax a large body of complex laws.

Thus the income tax

has come to be regarded as one area in v/hich the quality and
efficiency of the lav; must be exceptionally high if the afore
mentioned objectives are to be accomplished.
Secondly, in spite of the interesting issues raised
by the income tax laws, to date, very little has been written
on the income tax laws of Ghana.

Thus the income tax laws

still constitute an unknown legal territory which is worth
exploring.
The income tax structure has in
through

the binoculars of Economists.

the past

been viewed

It is therefore thought

that viewing it for once through the binoculars of a lawyer
would be a welcome change.

It might also be added that the

choice of Income tax reflects the present writer's personal bias
(d) Income tax law and Economic development.
Many lawyers tend to regard the

study of

themeans

to economic growth as being within the exclusive province of
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the professional economist.

Others even regard it as a subject

which is completely divorced from lav/ and therefore of no
concern to the lawyer.

As Allott

20

so ably demonstrates,

this reaction is certainly far from the truth in especially
contemporary Africa.

On the contrary, the lawyer has a

highly creative role to perform.

It is his duty to determine

the legal implications of the economic problems, give legal
expression bo the policies of the economists or politician
and above all, examine critically the extent to which the
laws as enacted either act as a brake on economic progress
or alternatively stimulate or harness such progress.
In the field of taxation, the contribution of the
lawyer appears to be even indispensable.

Since tax law is

a creation of statute, it means that the attainment of the
goals of tax policy which yie outlined earlier depends exclu
sively on the efficiency of the tax laws as drafted, interpreted and applied by lawyers. 21 It is the view of the
present writer that in order to make the income tax laws
efficient the draftsman, for example, must pay particular
attention to especially the following areas of the law.

20. A.IT. Allott "Legal Development and Economic Growth"
Changing Law in Developing Countries, London (1963)
194-209.
21. The term "lawyer" as used here includes law reformers,
legislators, the draftsmen, judges and practitioners.

13

These areas are (1) tax administration (ii) resolution of tax
disputes £ii) prevention of tax avoidance and (iv) special tax
incentives.

Inefficient income tax administration is a problem
which confronts almost all developing countries and accounts
for the low revenue yields of the income taxes in these
countries.

In spite of other obstacles impeding efficient

administration which we shall discuss later in this work, it
is submitted that the tax lawyer can improve tax adminis
tration by adhering to the following principles.

First, the

tax law as drafted must be capable of reasonably effective
administration with minimum use of resources for compliance
and collection.

The success of a tax administration depends

on the ability of the operating officials to understand
thoroughly the subject matter of the taxes they administer
and to identify those taxpayers who are subject to those
tastes.

Another factor which further complicates the problem

is that in many developing countries, the high percentage of
illiteracy among taxpayers means that very few taxpayers can
read and write well enough to fill out even the simplest
income tax returns.

The foregoing suggests that in order to

administer the income tax successfully the tax laws themselves

14-

must "be simple.

The usefulness of a tax law is not determined

by its complexity.

Attempts by draftsmen in developing

countries to copy the complex tax laws of the advanced
countries should therefore be discouraged.

In order to make

it easy for both the tax administrator and the taxpayer to
ascertain the taxes in force and obviate the need for
extensive research to find out applicable taxes, there should
be an official up-to-date compilation of all tax laws.

Where

executive regulations are enacted to explain the provisions
of the laws and to supplement the laws, these must also be
embodied in the official document.
Wherethere are resources, it might even be advisable
to prepare an official tax guide, to be sold to the public at
a modest price, providing the taxpaying public with compre
hensive information about the tax laws, administrative rules
and practices already in effect, and ways of discharging
their fiscal obligations.
Secondly, the draftsman should make available to
the tax administrators operational manuals containing detailed
information on their powers as administrators, for example,
when an inspector can seize or carry any records of a taxpayer
or when a third party can be compelled to furnish information
on another taxpayer.
Thirdly, means should be devised under the law to
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bring into the tax net those taxpayers whose incomes cannot
be properly assessed because they do not keep any books and
accounts.

As we shall see later, the refusal or inability

of taxpayers to keep required bool^s and records has been a
major impediment to tax enforcement in many developing
countries.

Many merchants and petty traders, because they

are illiterate, cannot keep the required books and accounts.
In addition/these, however, there are other taxpayers who,
though competent, deliberately avoid income tax assessment
by refusing to keep proper books and accounts.

In order to

bring such delinquent taxpayers under the law it is imperative
that the tax laws should contain special provisions for an
arbitrary determination of their taxable profits, any excess
tax levied, being refundable only where the taxpayer produces
proper books and accounts.

It should be noted, however, tax

payers who are competent to keep proper books and accounts
will refuse to do so and instead pay the x)resumptive assessment
unless the methods of income estimation so prescribed under
the laws reflect their true incomes or come close to it.
Fourthly, the tax administrator must be given
effective powers of investigation and enforcement.

This will

enable the administrator to check the accuracy and complete
ness of tax declarations presented, estimate the taxable
income of delinquent or dishonest taxpayers, require the use
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of data and records quite apart from those supplied by the
taxpayer.

Further, such powers should enable the tax officer

to demand the obligatory co-operation of persons and insti
tutions which have records or knowledge of data relating to
the fiscal activities of any taxpayer.

(ii) Resolution of tax disputes.
One way of improving tax compliance is to give
the taxpayers the opportunity of having their tax disputes
settled in a fair and efficient manner.

A fair, albeit firm

system of resolving such controversy helps to instil in tax
payers confidence in the tax system.

As we point out later

in this work, many draftsmen seem to underestimate the
importance of this area of the lav; in ensuring the overall
success of the tax system.

It is suggested, for example,

that since not all tax disputes end up in courts, the tax
law should provide both administrative and judicial tribunals
where the settlement of such disputes can be obtained.

The

taxpayer must be given every opportunity to present his case.
Where necessary, he must be allowed to summon any witnesses
or call for and inspect any documents that are likely to bear
relevance to the subject-matter of the dispute.

The law

should avoid heavy costs and unnecessary procedural restric
tions .

(iii) Tax avoidance
Tax avoidance is one of the most serious problems
facing every tax administration.

It is a device whereby a

taxpayer arranges his business in such a way as to attract
less or no tax under the existing tax rates.

In this regard,

the draftsman seems to hold the key to tax avoidance.

This

is because avoidance is usually achieved by taking advantage
of the loopholes and imperfections in the tax laws.

This

means that the more the legal defects the greater the chances
of avoidance.

As we point out later, tax avoidance has two

undesirable effects.
revenue.

First, it leads to a lcbss in potential

Secondly, it gives rise to a sense of inequality

and injustice in the minds of those taxpayers who lack the
technical ability or resources to exploit the defects in the
law and benefit from them.
bear the excess tax load.

Moreover, such taxpayers have to
As we point out in the latter part

of this work, the attitude of the judiciary towards tax
avoidance is one of indifference.

Judges have regarded

themselves as mere mechanics applying the strict letter of
the law without any reference to morality and have refused
to do the work of the Legislature.

Thus, judging from the

present judicial pronouncements, a tax avoider will not incur
any moral censure from the judiciary.

Neither will the

court deprive him of the fruits of his labour if he does not
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infringe any specific law in the exercise.

In other words,

tax avoidance is permissible so long as there is no law
which expressly or impliedly forbids it.
Since it is impossible under any tax system to
foresee every possible tqx avoidance technique and to
legislate against it, the law may adopt a '’general tax
avoidance provision" 22 in the tax code. Such a provision
should be wide enough to cover both foreseen and unforeseen
tax avoidance techniques and would also obviate the need to
legislate each year to counter new anti-avoidance techniques.

(iv) fax incentives
As we pointed out earlier taxation, by its very
nature, tends t) have disincentive effects on various sectors
of the economy.

For this reason, we suggested that the tax

law might have to grant appropriate tax incentives to those
enterprises which are considered to be of vital importance
to the economy and which therefore need to be encouraged.
Special care is needed in drafting such legislation so as
to avoid granting over-generous or "useless" incentives.
Inspection of such enterprises may be required from time to
time to ensure that the taxpayers utilise the incentives in
those enterprises or activities for which they were granted.

22. See, for example, Ghana N.L.C.D., 78 para. 14.
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B. HISTORICAL BACKGROUND TO THE DEVELOPMENT OB INCOME
TAXATION IN GHANA

The separation of the British forts and settlements
on the Gold Coast from Sierra leone in 1850^ and the upgrading
of the former into a distinct dependency of the British
Crown, with its own Governor and Executive and Legislative
Councils triggered off a frantic search for new sources of
revenue to support the elaborate governmental machinery
which had been established.

The annual Parliamentary grant

of £4-000 made by the British Government to the Gold Coast
government and the local sources

2

of revenue were insufficient

to cover the public expenditure programme which had been
planned.

For example, the Secretary of State for the British

Colonies, Lord Grey, was anxious to employ more judicial
officers and to provide and improve roads, schools, hospitals
and other medical facilities beyond the strict confines of

1. By Letters latent of January 24-th, 1850.
2. Bor example, the total Revenue for 184-9 was as follows
Parliamentary grant
£4-000 Os Od
Customs duty
525 0 4Light house dues
55 0 0
By Permits for Landing Goods and
passports to canoemen
19 7 0
Fines and Summonses
970 3 10
Miscellaneous receipts
24-2
5
Dispatch No. 10 of Jan. 17, 1851 from
ggmo i*
n
Bannerman to Grey CO/90/22
___ _
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the British forts and settlements.
Lord Grey, however, preferred financing such public
projects out of local resources rather than by an increase in
the annual parliamentary grant.

Of the two possible local

sources of revenue, namely customs duties and direct taxation,
Lord Grey strongly inclined to the latter believing
"that in the enervating climate of the tropics,
it was necessary to create a motive for exertion
if the inhabitants were to attain any higher
degree of civilization, and that this would
be found ip the pressure of a direct tax, which
he had already introduced in Natal and other
Colonial territories".?
In April 1852, Governor S.J. Hill who had arrived
in the Gold Coast in October 1851, to succeed Governor
Winniett, called a meeting of the leading chiefs at Cape
Coast to discuss ways of increasing local revenues. .This
meeting of chiefs constituted itself into
"a Legislative Assembly with full powers to
enact such lav/s as it shall deem fit for the
better government of those countries".^
The Governor was President of this Assembly.

After some

deliberations the Assembly decided that under the prevailing
conditions

5. David Kimble - A political history of Ghana, 1850-1928,
(1965), 169.
4. David Kimble, op. cit., 172.
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Ma poll tax would be the most productive, the
least burdensome and the most equitable form
of taxation".5
They therefore voluntarily agreed to an annual poll tax of
one shilling per head for every man, woman and child.

It

was also agreed that after deducting the necessary collection
expenses and stipends to the chiefs, the proceeds of the tax
would be devoted to the public good, in the education of the
people in the general improvement and extension of the
Judicial system and to other measures of improvement and
utility as the state of the social progress might render
necessary.

The foregoing resolutions v/ere put into effect

during the same year (1852) by a proclamation of the Governor
which specifically recognised
of this self constituted Assembly
The resolutions of the Assembly were regarded as having the
force of law and came to be known locally and historically as
7
the Poll Tax Ordinance.
Preliminary estimates which had been drawn up even
before the meeting of Chiefs had indicated that with each

J. Ibid. , at p. 1736 . Resolutions of April 19th, 1852. Dispatch No. 32 of
29th May, 1952, from Hill to Pakington, CO/96/25*
7* David Kimble, op. cit., 174-.
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woman, man and child paying a shilling per head, and with an
estimated population of 400,000, an annual revenue of
£20,000 would be collected.

However, this was not the case.

In fact the actual tax collected during the first year,
August 1952 - July 1853> was only £6,656, even though
’’some complained that they had pawned their
sons and daughters in order to pay it".
As a result of the disappointing poll tax yield,
the public services which had been promised could not be
provided.

Neither could the administration fulfil its

promise to pay the Chiefs stipends as agreed at the Cape
Coast meeting.

Under these circumstances, then, when the

Second annual payment of the tax was announced to the Chiefs
in January, 1954, they refused to co-operate.

Public meetings

were held ip many towns to protest against the poll tax.
There were even riots and disturbances in certain areas.
Although the administration did not associate the disturbances
with the imposition of the poll tax, the British Government,
nevertheless, appointed Major Crd in 1856 to investigate
complaints against the administration with special reference
to the poll tax.
On his recommendation, the old, the infrrm and

8. Ibid., 175.
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young children were exempted from poll tax.^

The collection

machinery was re-organised on a district basis by Major
Hill’s successor, Governor B. Pine, who also introduced
municipal corporations in 1858 and substituted house rates
in the towns.

Even these concessions did not help to remedy

the situation.

The annual yield of the poll tax decreased

gradually and by 1862 the tax had died its natural death.
Two further attempts were made during the remaining
quarter of the nineteenth century.

The first was in 1877

but the fear of general opposition compelled the adminis
tration to abandon the attempt.

The second was in 1897 when

Governor William Maxwell made proposals for the introduction
of general direct taxation.

However, he died before he could

put his proposals into effect.

Governor F.M. Hodgson, who

succeeded Maxwell finally decided in 1898 against the reintroduction of the poll tax.
Between 1897 and 1931 the British administration
made no further attempts to introduce income taxation.

First,

it was not thought politically wise in view of the turbulent
history of the poll tax, to saddle the Gold Coast with an
income tax.

Secondly, the indirect taxes, namely export

taxes and customs duties, were considered sufficient.

9» Report of May 16th, 1856, from Ord to Labouch&re CC/96/40.

However, the great economic depression of the 1930's led to
a decline in the Gold Coast economy resulting in
(1) a marked decline in cocoa prices causing
a heavy fall in the purchasing power of
the population.
(2) Restrictions on the sales of liquor from
which over 50 /o of the Customs revenue
was derived and
(3) Falling net receipts on the railway.10
For example, in 1931, there was a budget
deficit of £4-00,000.
Thus in 1931 an informal committee which had been set up by
the Governor, Sir Ransford Slater to find ways of combatting
the growing deterioration in the Gold Coast's finances
recommended the institution of an income tax.
In accordance with the committee's recommendations,
the government decided to impose an income tax at the rate of
6d. in the £ on all incomes of over £4-0 per annum.

It was a

measure which drew no distinction as regards colour, class or
occupation; each man was to contribute to the need of the
colony.

The only distinguishing line was that which divided

the man with a gross income of £4-0 per annum or over from
the men whose income was less than that amount.
The income tax proposals were vehemently opposed
throughout the country.

For one thing, the timing of the

10. See Address of Sir Ransford Slater 1930-31 Session of.
the Legislative Council of the Gold Coast, February
17th, 1930, 6.
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imposition of the income tax was not ideal because as a
result of the world-wide economic depression many people
had lost their jobs and even those who were still employed
had had their earnings reduced.

Other reasons for opposing

the tax were set out in a speech to the Legislative Council
by one African member of the Council.

Commenting on the

tax proposals, he noted that
"The Gold Coast people have not yet advanced
in civilization up to the standard these
European nations^ have attained and if they
are undergoing the system of direct taxation,
it is illogical that we should be compared to
them. Under these circumstances, Sir, I would
support that those who are enjoying the benefits
of civilization are to be taxed for what they
benefit by and not those who donft know what
is actually going on in some towns in the country.
The Gold Coast should not undergo such a direct
taxation as the income tax which in mind, if
prosecuted, will lead to troubles in the country.
In consequence of the prevailing trade depression,
the average tax-payer is earning 50 per cent
less than he was earning a few years ago at the
time salaries of Government officials were fixed
at existing scale. And it is upon the taxpayers
who are now reduced almost to a state of penury-,that Government seeks to impose an income tax".
The widespread protests against the income tax once again
forced the Government to abandon it.

However, the income tax

was not shelved for long because in 194-5 > the Gold Coast

11. Reference was being made to the English, Germans, French
and Americans.
12. Per Hon. K.A. Eorsah, 1930-31 Session of Gold Coast
Legislative Council.
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once again faced an economic crisis.

The price of cocoa

had dwindled to less than £30 per long ton and an amount
of £800,000 was needed to balance the budget.

Another Income

Tax Bill was introduced by the government with the help of a
tax expert who had been seconded to West Africa from the
British Inland Revenue Department to assist the colonial
government of these territories in formulating income tax
laws and establishing administrative organisations to administer them.1B^
The Income Tax Bill, however, turned out to be a
carbon copy of an income tax model prepared in 1922 by an
inter-departmental committee in the United Kingdom for use in
"those colonies not possessing responsible government".14
Even though there was as much opposition^ to the imposition
of the 1943 Tax bill as there had been to its 1931 counterpart,
the government still went ahead and passed it.
The Income Tax Ordinance of 1943 became law on 22nd

13. 1943 Session of Legislative Assembly Debates.
14. Colonial Model Income Tax Ordinance, 1922 Cmd. 1788.
This ordinance was already in force in Kenya. See
Kenya Income Tax Ordinance, Cap. 254.
15. At a public meeting held at Cape Coast on July 20th,
1943, the Chiefs and people passed an unanimous resolution
against the proposed tax. The Oman Council of Cape Coast
met on August 7th, 1943
adopted the resolution in
its entirety. See

September, 1 9 4 3 Lhe Income Tax Department spent the
period, October 1943 to March 1944, in organising itself
administratively.

For this reason, no tax assessments were

made during that period.

A list of taxpayers was compiled

frmm the Senior Staff List for Civil servants, roll of
private medical practitioners and dentists, motor vehicle
licenses in respect of transport owners and licences for
traders.

In April 1944, income tax forms were issued for the

first time to taxpayers.
The Ordinance contained 74 sections and one schedule
The Governor was empowered to appoint a Commissioner, a
deputy Commissioner, an Assistant Commissioner and such other
officers as he though necessary. 17(

In addition to the staff

appointed by the Governor, the Commission could also by
notice in the Gazette or in writing authorise any person
whether resident or not, to perform or to assist any tax
officer in the performance of any specific duty imposed upon
IP
him by the Ordinance.
Other wide powers given to the
Governor under the Ordinance included the power to make
general rules for the carrying out of the' provisions of the

16. Income Tax Ordinance, No. 27 of 1943*
17* Supra S. 3*
18. Supra S . 3(2).
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Ordinance and in particular to provide rules for the regis
tration of the wives and children.1^ of an individual tax
payers and for such other matters as were authorised by the
Ordinance to be prescribed. 20 Whenever any rules were made
by the Governor, the Ordinance required him to lay them
before the Legislative Council "as soon as conveniently". 21
If a resolution was passed within 40 days of their being so
laid before the Council praying that any such rules should
be revoked or amended, then such rules would thenceforth be
deemed to have been revoked or amended but without prejudice
to anything done thereunder.

It is interesting to not*, that

it was the Governor who had to decide whether it was convenient
to lay before the Legislative Council any rules he had made.
Even when he decided to submit his rules to the close scrutiny
of the Legislative Council, such Council had only 40 days
within which to revoke or amend same.

Thus, if the time-limit

expired before the legislative Council could take any action
in respect of the rules, they were deemed to have obtained
the sanction of the Council.

It would appear that unless

19. This was to enable the Commissioner to determine which
taxpayers were entitled to relief in respect of wives
and children and to prevent fictitious claims for such
reliefs.
20. Supra S . 5(1)•
21 Ibid., S. 5(2).
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the Governor thought it fit to submit any rules he had made
to the Legislative Council, there 7/as nothing to compel him
to do so.

Moreover, the fact that the rules as submitted

v/ere either revoked or amended by the Council did not affect
the validity of anything done thereunder.
Tax under the ordinance was levied upon the incomes
of any persons accruing in, derived from or received in the
Gold Coast in respect of gains or profits from trade, business,
profession or vocation; dividends, interests, discounts,
pensions, charges, rents, royalty premiums and other profits
arising from property.

Also taxable were gains from employment

including cash allowances paid or payable to or on behalf of
an employee other than in respect of any passage from or to
the Gold Coast for the purpose of leave granted in respect
of employment. 22
Incomes specifically exempted from tax included
incomes brought into the Gold Coast, benefits in kind given
to employees, official emoluments of the officer administering
the Government, the first £200 of the assessable income of
women for any tax year, incomes of local authorities, statu
tory or registered friendly societies, co-operatives,
ecclesiastical and charitable institutions of a public

22. Ibid., S. 7.
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character and trade unions. 23
"
were subject to tax.

Both individuals and companies

Individuals, however, paid tax at

progressive rates whilst companies were subject to a flat
rate.

Personal reliefs were granted to individual taxpayers.

A single taxpayer had a basic allowance of £150.

If he had

a wife living with him, he was allowed a further deduction of
£200.

There was child allowance of £25, if a father or

guardian maintained an unmarried child who was either under
the age of 16 or who was receiving full-time instruction at
any educational establishment. 25
^ If, however, a father or
guardian spent more than £25 on his child1s education or
maintenance outside the Gold Coast, he was allowed as a
deduction the lesser of the amount actually spent and £100
per annum.

No child allowance was allowed to any individual
26
in respect of more than A children.
Minor amendments were made to the Ordinance between
27
1943 and 1952.
In 1952, however, there was enacted a

25. Ibid., S. 9.
24. Ibid., S. 22.
25. Ibid., S. 22(2d).
26. Ibid. , S. 22(2d)(iv).
27* See the following Ordinances: No. 9 of 1944, No. 13
of 1946, No. 17 of 1947, No. 27 of 1947, No. 3 of 1948,
No. 5 of 1949 and No. 18 of 1952.
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Consolidated edition of the 194-3 Income tax Ordinance incorporating all the earlier amendments.
Sections and 4 Schedules.

OP

It contained 80

Basic personal allowances were

increased from £150 to £200 and also an allowance of £150
was granted to the husband who had a wife living with or
29
maintained by him. y For the first time, tax relief was
given to small and pioneer companies incorporated or resident
in the Gold Coast.'"30

This was designed to help such companies

to overcome their financial problems in the initial stages
of operation and to encourage the establishment of industries
in the Gold Coast.

To qualify as a pioneer company, first,

the company had to be resident or incorporated in the Gold
Coast.

Secondly, it had to apply to the Minister of Finance

stating its desire to establish a pioneer industry for the
purpose of producing a pioneer product.

If the Minister was

satisfied that it was in the public interest so to do, and
in particular, if local materials were to be used in connection
with such production, he would, with the prior approval of the
Governor, grant the required certificate. 31 The Governor

28. The Consolidated Edition of the Income Tax Ordinance of
I94.3 was prepared under the authority of Section 50 of
the Income Tax (Amendment) Ordinance, 1952 (No. 18 of 1952)
29. Supra S. 22(2a).
30. Ibid. , Ss. 26 & 27.
31. Ibid., Fourth Schedule, para. 5(1).
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was also empowered, if the public interest so demanded, to
declare any industry which was not being carried on in the
Gold Coast but for which there were in his opinion, favourable
prospects for further development, to be a pioneer industry.
An order so made had to specify the locality in which such
an industry was to be situated.

Before such an order could

be made, however, the Governor had to invite and consider
objections from the general public.''
In 1955? the Consolidated Income Tax Ordinance of
1943 was further amended. ^

The posts of Assistant Commiss

ioners of Taxes were abolished and in their p}.ace Senior
Inspectors of Taxes were created. 34- As from the year of
assessment commencing on 1st April, 1955 and for all subsequent
years, the incomes of certain public corporations, not being
income received under deduction of tax, were exempted from
35
tax.^

Basic personal allowance was increased from £200 to

£550."36

In order to encourage residents to own shares in

32. Ibid., Fourth Schedule, para. 2.
33* Income Tax (Amendment) Ordinance, Ho. 9 of 1955*
34. Ibid., S . 2.
35* Ibid., Fifth Schedule. The Public Corporations were
(1) the Agricultural Froduce Marketry Board (2) the
Gold Coast Agricultural and Fisheries Development Cor
poration, (3) The Gold Coast Marketing Board and (4)
The Gold Coast Development Corporation.
36. Income Tax (Amendment) Ordinance, (No. 9 of 1955) S. 9*
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companies, a further provision was inserted requiring that
the small and pioneer companies relief which hitherto could
be claimed by companies incorporated and controlled in the
Gold Coast was not to be granted to a Company which failed
to satisfy the Commissioner that throughout the year the
beneficial interest in a majority in paid up value of all
its shares and stock was held by individuals resident in the
Gold C o a s t37
. T h e 1955 Ordinance provided a further incentive
to taxpayers, it allowed as a deduction any loss incurred by
a taxpayer in its business, profession trade or vocation
during any of the 15 years preceding the year of assessment
which had already not been claimed. 38
In 1958 3Q came what could be described as the
"Politicians Income Tax Amendment" and a flagrant violation
of the ability-to-pay principle.

Political pressure and

favouritism culminated in the enactment of the Income Tax
(Amendment) Act of 1958.^

In addition to deductions for

travelling expenses, Ministers, Parliamentary Secretaries,

37- Ibid. , S. 11.
38. Loss carry-over under the Principal Ipcome Tax Ordinance
of 1943 was for a period of 10 years. The Income Tax
(Amendment) Ordinance of 1955 thus amended it.
39* The Gold Coast became an independent sovereign state
on the 6th of March, 1957 and adopted the name Ghana.
40. No. 29 of 1958.

34

and other Members of Parliament, were allowed as deductible
expenses an amount equal to one third of their total official
emoluments received during the taxable year.^
deductions were allowed.

No other

The net effect of the provision

was that not more than two-thirds of the official emoluments
of such officials attracted income tax.

iLp

It is indeed sur

prising that it was considered proper to give preferential
treatment to the legislators who earned much more than the
average Ghanaian and who by the ability-to-pay principle were
in the best position to pay their fair share of taxes.

As we

shall see later in this work, very few deductions are allowed
to the salary or wage earner in computing his chargeable
income as a result of the restrictive definition adopted by
the courts in interpreting the provision "expenses wholly
and exclusively incurred in the production of income".
What the 1958 Amendment did was to circumvent the case law
by christening one-third of the politician's salary as
"expenses wholly and exclusively incurred in the production
of income".

In 1959? the Housing Corporation and the Ghana

41. Ibid. , S. 2(1).
42. The Salary scales for such officials in 1958 were as
follows:Ministers £3,000 per annum.
Parliamentary Secretaries £1,800
"
"
Other M.P . ’s £
980 "
"
4 3 . See for instance, Ricketts v. Colquhoun. [1926] a.C. 1.
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Holding Corporation were added to the list of exempt public
corporations.4'1
' In 1961 the pension and gratuity payable to
the President of the Republic of Ghana
on retirement were
46
also exempted for tax.
All personal and child reliefs were
abolished because administratively it was becoming expensive
and almost impossible to verify the claims for reliefs made
by taxpayers.

Many taxpayers had taken advantage of the

administrative handicap to evade taxes by making fictitious
claims for allowances in respect of non-existent children and
wives.

In order to compensate those taxpayers with small
per annum
incomes, taxpayers who earned £40 a month or £480/and below
were exempted from tax. 47
In 196$ came the partial exemption of cocoa farmers
from tax.

The income from cocoa of farmers was not includible

in the computation of their chargeable incomes.

Instead, the

Ghana Farmers Council was empowered to deduct from the
proceeds of the sale of cocoa by such farmers to the council,
six shillings for each load of sixty pounds purchased by the

44. ‘
The former by Income Tax (Amendment) Act, 1959 No. 27
of 1959» S. 2 and latter by The Income Tax (Amendment)
No. $ Act, 1959 No. 67 of 1959, S. 2.
45* Ghana became a Republic on July 1st, I960.
46. Income Tax (Amendment) Act, 1961, Act 50, S. 1A.
47* Income Tax (Amendment) No. 2 Act, 1961, Act, 68, S. 1(h).
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no
council.

In a way, the foregoing exemption imposed a

heavier overall tax burden on some cocoa farmers. For instance
income
the income tax law exempted from tax an annual/of £4-80 or
less; yet this exemption did not seem to apply to the cocoa
farmer.

This is because he had to pay a tax of six shillings

per load of cocoa sold, and there was no way of re-imbursing
him if his annual sales from cocoa amounted to £4-80 or less
since proceeds from the sale of cocoa could not be taken into
account for income tax purposes.
The Consolidated Edition of the 194-3 Income Tax
Ordinance, as amended by later Ordinances and Acts remained
the basic income tax law of Ghana until September 5th, 1966,
when a new Income Tax Decree 4-9
y was published by the Military
Government. 50

The Income Tax Decree of 1966, as amended by

later decrees still remains the basic income tax law and
reference to it will be made from time to time in the course
of this work.

4-8.

Income Tax (Amendment) No. 2 Act, 1963? S. 4-.

4-9.

1966, NXCD, 78.

50.

This was after the military coup of February 24-th,
1966 which toppled the Nkrumah regime.
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C. SOURCES OF GHANA INCOME TAX LAWS

The Power to tax
Ghana is a unitary state with full legislative
responsibility vested in Parliament.

Article 69(2) of the
.

1969 Republican Constitution confers upon Parliament the
supreme legislative authority of the State.

>

Implied in this

wide grant of power is the right to raise public funds through
taxation.

No positive provision is necessary and none is

provided.

In fact, only one provision relating to taxation

is found;the Constitution.

Article 127 provides that "no

taxation shall be imposed otherwise than by or under the
authority of an Act of Parliament”. The object of Article
127 is to ensure Parliamentary sanction for the levying of
taxation.

Article 127 therefore relieves persons of any

obligation to pay tributes or taxes that are not imposed by
or under the authority of an Act of Parliament.

But Article

127 clearly recognises the right of Parliament to delegate
to responsible officers and administrative bodies the power
to make rules, orders and regulations for the administration
of the tax law.

Since Article 127 is the sole constitutional

limitation on the tax power, Parliament has unlimited freedom
in all tax matters.

It may impose any type of tax at whatever

rates it deems appropriate.

It must be noted that Article 25

38

of the Constitution which makes illegal any law that is dis
criminatory either of itself or in its effect, specifically
excludes laws relating to the appropriation of public revenues
or fcfoher public funds. 1 This means that it is within Parlia
ment’s competence to grant special treatment to chosen groups,
classes or economic groups and to impose income taxes at
progressive rates.

Statute
The principal statute relating to income tax law in
Ghana is the Income Tax Decree, 1966, N.L.C.D. 78, as amended
by later Decrees and Acts of Parliament.

The 1966 Decred has

much in common with the Gold Coast Income Tax Ordinance of
1943

2

but many new provisions have been added to the Decree

to cater for modern exigencies.

The 1966 Decree deals with

the income taxation of individuals, partnerships and companies.
There is also the Excess Profits Tax Act of 1963, which is a
supplement to the Income Tax Decree.

This imposes an Excess

Profits tax on companies and partnerships.

1. Ghana 1969 Constitution, Art. 25(4).
2. Do. 27 of 19433 . Act 211, as amended by the Excess Profits Tax (Amendment)
Decrees of 1967, N.L.C.D. 195, and N.L.C.D., 376.
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Regulations
Another source of income tax law is regulations
promulgated from time to time by the Commissioner of Income
Tax and Minister of Finance.

Under Paragraph 5(1) of the

Income Tax Decree, the National liberation Council was author
ised to ma^e rules or regulations for matters authorised to
be made or prescribed under the Decree, for amending any of
the provisions of the Schedules thereto, and for carrying out
This power was however delegated
Zi.
to the Commissioner responsible for Finance and is now exer

the provisions of the Decree.

cised by the Minister of Finance.

Again, under Faragraph 54

of the Tax Decree, the Minister of Finance is specifically
empowered to specify persons subject to Standard Assessments,
fix the standard assessments payable by such persons, specify
dates of payment and provide for any other matters connected
with or incidental to the Standard Assessment provisions.
The Commissioner of Income Tax is also empowered to specify
from time to time the form of tax returns, claims, statements
and notices required to be furnished or issued under the
5
Decree.^ All these regulations and rules, usually enacted
by statutory instrument, have been collected in the looseleaf

4. See Standard Assessment Instrument, 1968, L.l 590.
5. N.L.C.D. 78, para. 5(2).
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service entitled the legislative Instruments of Ghana.

They

have the same legal force and effect as the Decree itself hut
in order to be valid they must be laid before the National
Assembly and published in the Gazette on the day they are so
laid before the National Assembly.

They become valid at the

expiration of a period of twenty-one days of being so laid
unless the National Assembly, before the expiration of the
twenty-one days, annuls such rules or regulations by the votes
of not less than two-thirds of all its members.^
It must be noted that the Income Tax Department has
not yet adopted the U.K. Kevenue practice of phblishing state
ments of revenue practice for the guidance of the general
public.

Nor are there any provisions for obtaining advance

rulings from the tax authorities although nothing precludes
the Commissioner from issuing opinion letters.

But such

pronouncements, if issued, would have doubtful binding effect.
It should also be noted that the Commissioner has
power to remit, wholly or in part, on the ground of poverty,
7
the tax payable by any person.
This power, it must be
observed, is purely discretionary.

Thus, the fact that tax

has been remitted in the case of a particular taxpayer does

6. Ghana, 1969 Constitution, Art. 129(6).
?. N.L.C.D., 78, para. 67(2).
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not mean that the Commissioner is bound to remit tax under
similar circumstances.

Case Law
In the course of dealing with the Income Tax depart
ment, the taxpayer will often find that his understanding of
the tax laws markedly differs from that of Revenue.

The Income

Tax department's duty is to assess every item which in some
way can be brought within the four corners of the Income Tax
decree.

The taxpayer, on the other hand, is under no obli

gation to pay a shilling more than what the decree, strictly
construed, says he must.

To this extent he may be totally

uncompromising; he may use every legal device available to
minimize his tax burden when agreement as to the meaning of
the decree cannot be reached, some arbitral body, usually a
court, must be consulted.

In Ghana, Jiowever, referral of

income tax disputes to the courts has/sparingly used. Over
K
the 28 years which have elapsed since the enactment of the
Income Tax Ordinance only about five income tax cases have
been brought before the Ghanaian judiciary.

The most obvious

explanation for this dearth of local tax cases is probably the
shortage of lawyers in the Income 'Tax department.

Thus, the

Income lax department has naturally been reluctant to press
their claims in the courts,

-another factor which has contri
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buted to the dearth of local cases is the present tax appeals
system.

Generally speaking, every tax appeal must be made
p

in the first instance to the Board of Appeal,"' an administratis
body, composed of three persons.

7/here the amount of tax

chargeable on the disputed portion of the income does not
exceed four hundred new cedis, the decisions of the Board of
Appeal are final.

A person (including the Commissioner) can

appeal to the High Court on a question of law only and the
decision of the High Court therein is final.

However, where

the amount of tax involved is in excess of four hundred new
cedis, both the taxpayer and the Commissioner can appeal on
both questions of la?; and fact, to the High Court, the Court
9 Since most
of Appeal and presumably to the Supreme Court.'"
taxpayers have small incomes, the monetary limitation on the
right of appeal, on questions of lav; to the High Court and
§he other superior courts, reduces the number of cases that
can be brought beforethe

Courts.

I.oreover, since appeals

to the Board of Appeal are normally conductedaon a private,
informal basis, the need to formulate technical legal arguments
and marshall case authorities is minimised.

Furthermore, no

records are kept of Board decisions, therefore no precedents

8. Ibid., para. 51(1).
9* Ibid., para. 51(2).
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are established leaving each case to be decided on an ad hoc
basis.
As a result of the lack of decided local cases in
Ghana, any judge who is faced with a tax case will be compelled
to rely on foreign tax decisions.

A study of the history of

the Ghana legal system would reveal that Ghanaian law and the
procedure and practice of the courts have been heavily influ
enced by the English legal system.

For example, as we have

noted earlier, the Gold Coast Income fax Ordinance of 1943
was based upon a model prepared by a U.E. Committee for the
Colonies not possessing responsible governments.

As a reailt

of Ghana's close historical ties with Britain, decisions of
English courts are freely cited before the Ghanaian courts.
Other foreign decisions are also cited.

However, it must be

noted that in the absence of a binding local decision on the
point, English decisions are as good as any other foreign
decisions, though they are all of persuasive authority only.
It is difficult to assess the extent to which Ghanaian courts
will be guided by foreign decisions since, when faced with a
tax case, the Ghanaian judge must be solely concerned with
the interpretation of the particular statute, the intention
of the legislature when it was passing the Act, and not
whether or not a particular case applies.

4-4-

Aids to Statutory Construction
In the absence of locally decided tax cases, future
tax disputes will principally call for original and imaginative
interpretation of the Decree itself.

In dealing with a statute

the ultimate guiding principle for the courts is to discover
what the legislation really meant by the use of a particular
expression.

To simplify its task several aids have been

regularly employed by the courts.

Section 19 of the Inter

pretation Act,lw for example, cites four such aids, although
these are not deemed to be exclusive.

They are (1) any text

book or other work of reference; (2) reports of any commission
of inquiry; (3) any memorandum published in reference to an
enactment; (4-) papers laid before Parliament.

Cne interpre

tative tool not referred to above -which may be of considerable
assistance in dealing with the present hody of Ghana income tax
law is the legislative history of the Income Tax Ordinance of
194-3 from which the present Income Tax Decree is derived.
Another useful source of enlightenment is the legislative
debates.

Although the courts are expressly precluded by the

Interpretation Act from utilizing the debates as a guide to
interpretation, they may, in some instances, still be illumi
nating to the practictioner who must cope with the growing mass
of income tax legislation.

10. C.A. 4- of I960.
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PART I - 'THE IITCOMB TAX BASE

Introduction
It is only logical that our examination of Ghana
income tax laws should begin with a critical analysis of the
income tax base.

The term "tax base" as used in this context,

refers to all those "incomes" on which the tax is levied.
Before we embark upon such analysis, however, we must make
clear from the very outset what principles, in our view,
should govern the formulation of such income tax laws.

Having

done that, we will then be in a position to evaluate the laws
in the light of the principles enunciated.
As Sneed,^ for example, points out, factors which
must be taken into account in the formulation of an income
tax base are adequacy, practicality, equity, reduced economic
inequality, free market compatibility, stability and political
order. Host of these principles are self-explanatory. As
2
Sneed demonstrates, it is impossible to formulate a tax base
that satisfies all the factors set out above.

Thus, for

example, in certain cases, adequacy might be sacrificed in

1. J.T. Sneed, The Configurations of Gross Income, Ohio,

(196?) pp. 3-7.
2. J.T. Sneed, op. cit.
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favour of practicality and stability.

Or, in certain other

cases, the lav/ might regard free market compatibility as
being more important than reduced economic inequality.

It

should alv/ays be made clear what objectives the law is
supposed to accomplish.
One factor which most people consider to be an
essential requirement of a good tax structure is equity.
They would thus place equity above all other factors.

What

this means is that the financial burden of the state must be
"equitably” distributed among all taxpayers.

This is con

sidered necessary because unless the tax burden is generally
accepted as fair, taxpayers will seek means to evade their
tajces.
Equity in taxation has tv/o distinct meanings.

First,

v/e have Horizontal equity which demands that individuals and
other taxpayers in similar circumstances should bear the same
taxes and seconds vertical equity which requires that those
in different circumstances should bear appropriately different
taxes.

One might ask:

what personal circumstances should be

taken into account in allocating the tax burden

among tax

payers?1' In other words, how does one determine that taxpayers
are similarly placed?

The broad answer that is normally given

3. See, for example, Henry Simons, Personal Income Taxation,
----------------------Chicago (1938%
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is that a person's financial burden must be determined by
reference to the size of his discretionary economic power.
It is even argued that by using "income" as the
tax base, the income tax attempts to provide an answer to the
Ll
question we have just posed, henry Simons, for example,
views "income taxation as a response to the insistent and
articulate demand for an equitable apportionment of the tax
burden", an instrument of economic control "which also attempts
to achieve economic equality by adopting "income" as its
criterion of economic equality".

Of course, as we shall see,

whether or not an income tax system guarantees equity depends
on the definition of income adopted.
Cur examination of the tax base shall tee under 3
Chapters.

Chapter II will examine the various theories on

"income" i.e. the tax base.

Chapter III will be an analytical

and critical discussion of the present law on the tax base and
Chapter IV will focus attention on the arguments for and
against the introduction of a capital gains tax.

4. Cp . cit., at 41.
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CHAPTER II

THE THEORIES ON "INCOME"

(a) That is Income?
Since income tax is a tax on incomes the search by
economists for a tax hase which would provide the basis for
the most equitable form of taxation has inevitably centred
around the concept of income.

Hot surprisingly, there are

very few treatises on general economics which do not propose
some sort of definition of income.

As one might expect, no

universally accepted definition of income has emerged from
these treatises.
are writers.

Thus, there are as many definitions as there

Few of them define personal income with regard

to any special use of the concppt for theory or for practice:
fewer still, with regard for problems of taxation,

neverthe

less, an examination of the leading theories on income would
help to shed some light on this dark area and give us an
insight into the choices open to the economist and the diffi
culties that each choice presents.

(i) Income as rent, wages and profit - Adam Smith.
Adam Smith's definition of income is particularly
important because of the influence it has had in the formu
lation of British income tax law.

Smith was of the view

that: income emanated from 3 sources, namely, rents, profits
and wages and that it was from one or other of such sources
5
that all taxes were paid.
He did not regard gifts, windfalls
or capital gains as taxable because they do not arise from
any of the sources he enumerated.
aboutAdam Smith’s

One point must be noted

definition of income.

He was not defining

income for the purposes of personal income taxation.
interpreting his position, Smith was focusing

In

his attention

upon the idea of social or national income and was only
incidentally concerned with income from the point of view of
individuals.

This is very clear in his discussion, when he

says:
"The gross revenue of all the inhabitants of a
great country comprehends the whole annual produce
of their land and labour; the net revenue, what
remains free to them after deducting the expense
of maintaining, first, their fixed and second,
their circulating capital; or what without
encroaching on themr capital they can place
in their stock reserved for immediate consumption
or spend upon their subsistence, conveniences
and amusements".6
Since social income denotes, broadly, a measure of
the net results of economic activity in a community during a
specified period of time, Smith's idea of social income is
therefore (and rightly so) delimited by the requirement of

5- Adam Smith, Wealth of Nations, 1952, Book 1, Chap. VI, 5*
6. Adam Smith, op. cit., Book II, Chap. ii, S. 5*
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preserving intact the original capital.

For purposes of

personal taxation, therefore, Smith's definition of income
is not relevant.

For much the same reason, Seligman's

definition of income is not very relevant either.

Probably

influenced by Adam Smith's definition, Seligman defined income
as
"that which is separated from the capital,
while leaving the capital intact. As it has
elsev/here been defined: Income as contrasted
with capital denotes that amount of wealth
which f1ows in during a definite period and
v/hich is at the disposal of the owner for purposes
of consumption, so that in consuming it, his
capital remains unimpaired".'
For his definition of income Seligman also considers that
o
"the quality of periodicity is essential".

(ii) Income as expenditure
Irving Fisher's definition of income is based exclu
sively on the factor of consumption.

He defines income as a
q
"flow of services through a period of time"."' Fisher would ex

clude savings and appreciation in capital value (capital gains)

7. F.R.A. Seligman "Are Stock Dividends Income?" American
Economic Review, 1919* PP* 517-36 at p. 523.
8. Seligman, op. cit., at p. 518.
9. Irving Fisher, The Theory of Interest as Determined by
Impatience to Spend Income and Opportunity to Invest it.
Macmillan &T Co . (1930) , 3*5
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from income taxation because they provide no current benefits
and satisfactions but rather represent postponed ofr deferred
consumption and enjoyment.

He would, however, include in

the income flow of expenditures for current consumption (for
example services and non-durable goods) plus the estimated
money-value of services obtained from the use of property,
for example, the shelter of a house, the music of a guitar
or radio.

Thus expenditure on durable goods would constitute

savings and would be excluded from taxation, although the
value of the services yielded by such holdings of consumer
goods would be taxed in the period in which the services
were enjoyed.
In essence, Fisher would appear to be advocating
the adoption of a tax on spending in place of the present tax
on incomes as the word is generally understood.

In this

respect, Fisher seems to be putting forward the same view as
Nicholas Kaldor.10

Kaldor had the opportunity to put forward

a case for expenditure tax when he served on the United
Kingdom Royal Commission on Taxation of Profits and Income
in 1955*

In his Memorandum of Dissent, Kaldor argued that

instead of basing income taxes on "income", a more equitable
distribution of the burden of taxation could be achieved if

10. Nicholas Kaldor, Expenditure Tax, London, Allen & Unwin,
1955.
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the tax was based on an individual’s actual spending.

Ealdor

was of the opinion that spending power realised:
"through dis-saving (living on capital) which
is usually ignored as a taxable commodity under
income tax law could be an important source of
spending power and despite the fact that large
property owners might be inclined to dissave
extensively when marginal rates of taxation
have reached a level which makes it rational
for them to do so".^
Fisher’s theory of income would present problems if
adopted as the basis of an income tax, involving as it does,
considerable difficulties of administration and enforcement,
not the least of which is the almost impossible task of deter
mining a money-value for many of the items included in the
concept.

Adoption of such a definition of income would not

only make the administration thereof unworkable but would also
involve the abandonment of the principles of ability to pay and
the exclusion of a large portion of current money incomes of
upper income groups among whom savings are concentrated.
Such savings clearly enhance ability to pay and
their exclusion wopld be inimical to the policy of using the
income tax to effect a redistribution of wealth.

It would

also discriminate against taxpayers with low incomes and heavy
dependency loads who have no option but to spend all their

11. United Kingdom Hoyal Commission on ‘
Taxation of Profits
and Income Cma. 94-74-? 1955? 564- para. 30.
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earnings on consumption.

For such people it is not a matter

of not wanting to save but rather finding it impossible to
save.

A tax of this nature would thus disregard individual

circumstances since its basis would be expenditure rather
than receipt.
In rejecting an Expenditure tax as advocated by
Kaldor, the U.K. Royal Commission noted:
it seems to us that in principle such a tax
(income tax) is more fairly distributed between
A & B, having equal incomes and otherwise equal
circumstances, if A & B pay the same amount of
tax than if the tax on one of them is lower
than the tax on the other because he has reserved
part or a larger part of his income from immediate
consumption.
,e think that any tax preference
based on personal saving must be weighed against
this general principle of equity. But in any
event, we should qualify the principle bf recog
nising that there is a difference between saving
in general and saving that is ascertainably
related to the object of obtaining for the
saver and his dependents a reasonable provision
in the case of retirement, death or emergency.

(iii) Income as net accretion
One definition of income which appears to have
gained general acceptance among economists 13 is providing
the most equitable basis for income taxation is the net

12. Ibid., para. 63.
13. See Boris Bittker "A comprehensive Tax Base" as a Goal
of Income Tax, 80 Harvard Lav/ Review, 19&7 * 925*
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accretion theory, popularly referred to as the Haig-Simons
definition of income.

The attraction of the theory is so

strong that the Supreme Court of the United States which had
explicitly disavowed any intention of entering "into refine14
ments of lexicographers or economists"
in arriving at the
meaning of income for tax law purposes almost fell under its
spell. 15 A standard manual on the U.S. Federal income tax
even quoted what was essentially Haig's definition of income
but qualified it with the proviso that "it should include the
word realised".^
Haig defines income as the "money value of the net
accretion to one's economic power between two points in time. 17
Eaig's conception lacks the virtue of precision because he
fails to describe its content in relation to particular pro
blems of income determination.

Apart from little differences

14. See merchants loan & Trust Co. v. Smietanka 225 U.S.
(1921) 509 at p. 519.
15. In Eisner v. Macomber 252 U.S. 189 (1920) L'r. Justice
Pitney quoted with approval the definition of income
adopted in 2 other American cases. "Income may be
defined as the gain derived from capital, from labour
or from both combined" provided it be understood to
include profit gained through a sale or conversion of
capital asset".
16. Montgomery, Income Tax Frocedure (New Pork) 1926, 590.
17. R.LI. Haig, "The Concept of Income in the Federal Income
Tax", Columbia University lectures, Columbia University
Press, 1920, 2^.
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■between Haig's definition and Simon's the two are identical.
Little wonder therefore, that Simons finds himself "concurring
IP
entirely with the position" of Haig]*.
Simons thus gives
their common definition the clarity and precision which Haig
failed to do.
Simons defines personal income as
"the algebraic sum of (1) the market value
of right exercised in consumption and (2)
the change in the value of the store of
property rights between the beginning and end
of the period in question. In other words,
it is merely the result obtained by adding
consumption during the period to 'wealth' at
the end of the period and then subtracting
wealth at the beginning".^>
He also adds that
"the essential connotation of income, to repeat,
is gain - gain to someone during a specified
period and measured according to some objective
market standards.
According to the Haig-Simons concept of income,
alll accretions to wealth are included, in whatever form they
are received or from whatever source,

factor earnings such

as rents, interests, profits and wages are included along
with gifts, inheritances, gambling profits and any kind of

18. Henry Simons, op. cit., 61.
19• Ibid., at p . 50.
20. Ibid., at p . 51•

windfall.

All these accretions are included, independent of

whether they occur at regular or irregular intervals, whether
they are expected and whether they are realised (translated
into casjO • Similarly all dimunitions of wealth are allowed
for, whether they take the form of wear and tear, technical
deterioration, decline in value due to change in the market,
gambling losses or what not.

In sum, the issues suggested by

the Haig-Simons definition include
(1) the recognition of appreciation and depreciation
in the values of property at beginning and end
of the period.
(2) The inclusion in the base of items of imputed
income attributable to property ownerships
e.g. taxation of homeowners on imputed rent.
(3) The inclusion in the income tax base of the
value of special services and. transfer payments
from Government and other agencies.
(4) The recognition as income of property received
as gifts, bequests, devises or inheritances
and
(5) the disallowance of consumption or personal
expenditures.
Thus, the Haig-Simons concept contemplates a tax
based on the principle of the ability or capacity of a person
to pay, regard being had only to "the addition to the taxpayer’s
economic power, to the exclusion'of any consideration of the
source of the accretion to wealth, or its periodicity or its

57

disposition or its realisation.

Thus, for example, if a

piece of real property rises in value from say, 21000 to
12000 there has been a corresponding accretion to wealth
whether the gain has been realised or not.

On the other hand,

if a fall in the market causes a decline in the value of
property from, say, 22000 to 21000, the owner has a loss of
11000 whether or not the loss has been realised.
The definition is thought to guarantee equity in
taxation because it allocates taxes according to changes in
the economic power of individuals and other taxpayers.
Thus, if a man obtains increased command over goods and
services for his personal satisfaction, it does not matter,
from the poipt of view of this definition, whether he earned
it through working, gained it through operating a business,
received it because he held property, made it by selling
property or was given it by a relative. 1 or is it important
whether the increased command over goods and services was in
kind or in cash.

ITor does it matter whether the increase in

economic power was expected or unexpected, whether the man
suffered to get the increase in economic power or it fell in
his lap without effort.
While many economists concede that the Haig-Simons
definition provides the framework within which an equitable
tax structure can be built they, nevertheless, point to certain
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limitations in the definition.

21

However, it is worth noting

that Simon is the first to point out ’’some of the more
obvious limitations and ambiguities of this conception of
i. 22
income”.
first, the definition fails to clarify wh^at con
stitutes economic activity and therefore leaves unexplained
what positive items should be included in calculations of
income,

for instance, if a man raises vegetable in his

leisure should the value of the product be included in
measuring income?

Hhat about if he raises flowers and shrubs

instead of vegetables?
Secondly, even though the definition regards con
sumption as a positive element in the calculation of income
and expense as a deductible item, no precise and objective
distinction between the two is drawn,

for instance, ij§ the

depreciation in a motor car consumption or expense where the
owners who wishes to sell it uses it to give exhibition rides
for the benefit of prospective customers?
The third and by far the most important criticism
of the definition is that it implicitly suggests the difficult
and unrealistic course of an evaluation of .all of the taxpayer

21. See Boris Bittker, op. cit., 925 et seq.
22. Henry Simons, op. cit., 51*

59

rights at the beginning and end of each period.

This proceeds

on the assumption that there are perfect markets from which
one after ascertaining quantities may obtain the prices
necessary for the routine valuation of all possible inven
tories of commodities, services and property rights.

As we

very well know, there are, in actuality very few approximately
perfect markets and few collections of good and services
which can be valued accurately by recourse to market prices.
In the absence of perfect markets, the valuation would have
to be based on highly conjectural estimates.

Not only would

such a method of valuation involve a high degree of arbitra
riness, it would also make the law more uncertain and compli
cated .
Even if it was possible to obtain perfect markets
upon which valuation could be based, the instability of prices
coupled with effects of inflation would make a tax on
especially unrealised capital accretion very inequitable
indeed.

The net capital appreciation taxable wopld depend

solely on the market price on the day of valuation and if it
happened to be high on that particular day but fell there
after, the taxpayer would not only pay a tax on an inflated
accretion to capital but would most likely not obtain the
same price for the property if he were to sell it afterwards.
The definition also conflicts with conventional
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accounting principles according to which inome is recognised
only when gains are converted into cash.

The accounting

rules are designed to result in business statements that are
as reliable and meaningful as possible in the practical
application and not in meaningless paper profits.

It must

also be noted that as a matter of administration, taxpayers
are required to compute and report their own income.

Thus

the effective administration of revenue collection will depend
upon the measure of candour and responsibility that is shown
by the individual taxpayer.

It follows that if a taxpayer

can readily determine when his income arises to be taxed by
the application of some simple objective standard such as
receipt as contracted, say, with having to make complete
periodical revaluations of all his property as Haig and Simons
would have him do, the more likely is his return to be complete
and accurate.
The suggestion that unrealised appreciation in the
value of property should be taxes as income was considered
and rejected by the United Kingdom Royal Commission on the
Taxation of Profits and Income as being unworkable because
of the difficulty of valuation involved, the difficulty of
conducting a fresh determination each year of the current
values of all the possessions of the taxpayer and the often
forgotten fact that there are many forms of wealth, important

in themselves, to which, no ascertainable market value can be
25
attributed. ^

Conclusion
Haig-Simons
Though the/definition satisfies most of the criteria
Pul
we have enumerated elsewhere ' in this work, yet, as we have
seen, in certain respects,it fails to satisfy the requirement
of Practicality.

These limitations, notwithstanding, it is

submitted that the Haig-Simons definition, stripped of its
imperfections, can provide a useful yardstick by which any
tax base can be measured.

It may have to be modified to

conform to the objectives of the particular tax structure.
The U.S. income tax law,

for instances shows how the Haig-

Simons theory of income can be turned to good advantage in
formulating principles of law to govern the tax base.

It

avoids many of the pit falls into which total adherence to
the definition would lead by exempting from the tax base
unrealised accretion.
Thus, for example, in Eisner v. Iuacomber Mr. Justice
Pitney emphasised that income means

2p. Op. cit., Cmd. 9^74- 1955, 26 para. 83*
24. See page 25 note (4).
25* See Internal Revenue Code, 1954, Sec. 61 which taxes "all
income from ‘whatever sources derived.”
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"’Perived-from-capital; the gain-derived-from
capital etc. Here we have the essential matter:
not a gain accruing to capital, not a growth
or increment of value in the investment; hut
a gain, a profit, something of exchangeable
value proceeding from property, severed from
capital however invested or employed, and
coming in, being 1derivedf, that is received
or drawn by the recipient (the taxpayer) for
his separate use, benefit and disposal; that
is income derived from property. Nothing else
answers the description."26

26. (1920) 252 U.S. 189* at 207 (Italics mine).
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CHAPTER III
GHANA INCOMB TAX BASS

Having reviewed the various definitions of 'income1,
we shall now embark upon an analytical and critical exam1
ination of the income tax base.
Paragraph 5 of the Income
fax Decree sets out the tax base and for our present purpose,
we shall set it out in full here below:
Paragraph 5: The tax shall .... be payable ....
for each year of assessment upon the income of any
person accruing in, derived from, brought into or
received in Ghana, in respect of (a) gains or profits from any trade, business
profession or vocation, for whatever period of time
such trade, business, profession or vocation may
have been carried on or exercised;
(b) gains or profits from any employment or pension
including any allowance or benefits paid in cash or
given in kind to or on behalf of an employee or a
pensioner other than in respect of medical or dental
costs or of any passage from or to Ghana;
(c) dividends, interests or discounts.
(d) any charge or annuity;
(e) rents, royalties, premiums and any other profits
arising from property; and
(f) receipts including royalties or periodical or
deferred payments of any kind, other than those
referred to in the immediately preceding clause of
this paragraph, derived from any transaction whenever
and wherever made, affecting directly or indirectly land
or any material resources in Ghana, and notwithstanding
whether such receipts are paid within or without Ghana.
1.

N.L.C.D., 78, para. 5.

It is evident from the wording of the aforementioned
paragraph that there are two independent determinations that
must be made in every tax problem.

First, the item sought

to be taxed must be identified as ’income1, and second, it
must be derived from one of the specified sources.
sources can be grouped into two classes:

These

those that specify

a kind of receipt which is regarded as being of an income
nature, for example, dividents and interest;

and those that

refer to a kind of source which is regarded as being
productive of income, for example, land, property, trade,
profession, employment.

While both of these determinations

give rise to difficult legal problems, the former one,
namely ’income’, theoretically speaking, is probably more
difficult to resolve.

Before we turn to consider the

legal concept of ’income’ it should be re-emphasised that
however the term if defined not every item that can be brought
within its ambit is necessarily taxable.

An item which

might ordinarily be considered ’income1 is nevertheless
excluded from tax if it cannot be referred to a specific
category of Paragraph 5-

(A)

The Legal Concept of Income
Since the basis of the charge to tax is ’income*

it is essential to consider the legal definition of the word
’income’ for the purposes of the income tax.

Even though the
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word ’income1 lies at the heart of Paragraph 5> the Decree
does not attempt to provide a definition of it.
definition of income poses a real problem.
'income' is not a precise word;
different people.

The

As we observed,

it has different meanings to

Various professions, namely, economists,

accountants, and lawyers all define it differently and neither
of their views would coincide with the ordinary man's general
notion that it refers to a mere - coming in or to the periodicaJ
receipts from business, lands, work and investments.

As we

pointed out, even economists are not agreed on the proper
definition of income.
rent, wages and profit;
factor

Adam Smith defined 'income' to include
Fisher bases his definition on the

of consumption, regarding income as a “flow of

services through a period of time" and Haig-Simons treat
income as the “money value of the net accretion to one's
economic power between two points in time".

In spite of the

differences in these definitions, all the above professions
would probably agree that the one peculiar aspect of'income'
is that it does not cover every type of receipt.
Instead of formulating principles on the legal
concept of income, the Legislation has, in Ghana, as well
as in most countries, left the taste of defining income
entirely to the courts.

The problem under the Ghana tax law

is that not only has the Legislation left to the courts the
task of formulating a judicial concept of income, but the
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Ghana Courts have yet to formulate such a concept.

In view

of the dearth of local cases, the only alternative open to
us is to draw some guidance from the principles that have been
laid down by the English Courts and other jurisdictions which
have adopted similar pieces of legislation.
Under the U.K. tax law for example, historical
circumstances appear to have influenced the courts in their
definition of income.

Since the income tax legislation first

introduced in England late in the

1 8 th

century provided no

definition of income, the courts were forced to rely on
historical events as a guide in their determination of what
was ana was not income.

Cases involving disposition of trusts

and estates called for the definition of the rights of the
tenant for life and the remainderman.

In deciding such cases

the English courts distinguished between the income enjoyed by
the tenant for life and the source of income.

The former

belonged to the tenant for life while the latter belonged
to the remainderman.

Where the corpus was subsequently

disposed of at a price higher than its basic value, the
excess was regarded by the courts as capital accretion and
not income.

The position now under English law is that

'income* is regarded as that which is derived from a capital
source;

any increase in the basic value of the capital itself

is regarded as a capital accretion and therefore not taxable
as 'income1.
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It must be pointed out however, that in spite of
the general rule that ’income1 is a receipt derived from a
capital source but not an increase in the basic value of
the capital, no comprehensive definition of income can be
found in the English decisions although some rules of thumb are

provided.
1920,

Even the Royal Commission in the Income Tax of

which made a comprehensive study of income taxation

in Great Britain, did not consider it necessary to attempt
the formulation of a general concept of income.

Remarked the

Commissioner,
"The plan adopted has been not to attempt
a general covering definition of income,
but to define income that falls under
each of these divisions." 2
3
fheatcroft cites three general approaches
employed by the English courts in determining income.

One

approach is to contrast income with the converse notion of
capital and to treat a receipt as income if it cannot be
classified as capital.
not very helpful.

This approach, it is submitted, is

It proceeds on the implicit assumption

that it is easier to define capital.
to define income would not arise.

If it were so, the need

If capital is the converse

of income, then, like income, it must also be incapable of
any precise definition.

1920,

k.

2.

Supra.,

3.

Vfheatcroft, Capital Gains Taxes. London (1 9 6 7 ) ppA8-5^*
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A second approach is to treat capital as the tree
and income as the fruit.

This theory has been described as

follows:
“Those assets which form part of the permanent
structure of the business and are the means
whereby profits so made are to be regarded as
capital assets, and therefore receipts in
respect of such assets are to be excluded
from a trading account." *+
In other words, transactions which relate to the
subject matter of a trade or business should be distinguished
from those relating to the permanent structure by which the
trade is carried on.

The profits of the-former are not

taxable but not of the latter.
/an Den Herghs Ltd. v. Clark

5

This theory was applied in
in which the appeilent Company

made agreements with a rival Dutch Company providing for the
sharing of profits of their respective margarine businesses
in specified proportions, and the creation of joint arrange
ments as to prices and markets.

The parties further agreed

not to join with third parties in any pooling arrangements
inimical to their mutual interests.

After a dispute, the

agreement was terminated upon payment by the Dutch company
of a sura of money to the appellant company.

It was held by the

House of Lords that the sum in question was a payment for the
cancellation of the appellant company's future rights under

Ibid. , at p. *+9.

5-

119257 A.C.

i+3l.
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the agreement which constituted a Capital asset of the
Company aid therefore it was a capital receipt.

In other

words, what was lost to the Company was the tree and not
the fruit.
The third way of distinguishing income from capital
is to taAe Adam Smith’s distinction between fixed capital
and circulating capital.0

A fixted asset is one which

retained in the business with the object of producing profits,
litce the corpus of a trust, whilst assets forming part of the
circulating capital are those acquired in the ordinary course
of trade and sold or used in manufacturing another article
which is sold;

a sale of a fixed capital does not give rise

to income, whilst profit derived from the sale of circulating
capital does.
The distinction between fixed and circulating
capital was considered by the House of Lords in John Smith &
7
pon v. Moore in which a coal exporter’s son purchased his
father's business for an overall sum, on a valuation.
Included in the valuation were former contracts with collieries
for coal delivery, the price of which the taxpayer sought
to set against his profits.

It was held that the appellant

6.

The same principle was applied in the Nigerian case of
Nigerian Properties Co. Ltd. v. C .I.R . (19^0) 17 N.L.R.
(1) per Butler Lloyd, J.

7.

ZJ9 2 1 7 2 A.C. 13.
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had made a profit with circulating capital by buying coal
under the contracts and selling it for more and not by
retaining the contracts or by parting with them.

The contracts

were therefore regarded as part of his fixed capital.
The foregoing discussion would suggest that a
receipt cannot be taxable as 'income* unless it is derived
from capital, the tree.
the specified sources.

It should also fall within one of
Thus in the case of trades,

businesses, professions and vocations only profits can be
taxed.

?

>

As regards income from employment, it will include

V vj/
\ ; 'J^vages, gratuities, bonuses, fees, allowances salaries,
, \ 1
^"benefits or other perquisites.

With regard to sub-paragraph

5(e) the charge of tax will be in respect of profits derived
from property, rents, royalties and premiums after the
(eduction of expenses.

In the case of dividends interests,

and discounts, however, they are taxed in full presumably
because they are derived from capital and are therefore

?

*pure-income' profits.

Again, the periodical or deferred

payments taxable under sub-paragraph 5(f) must also be
income, that is, they must constitute fruits instead of trees.

Conclusion
One cannot help noticing the striking similarity
between the judicial concept of income formulated by the
nglish courts and Adam Smith's definition of income.

As
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we observed, Adam Smith was primarily concerned with social
or national income as apposed to personal income;

yet his

definition of income appears to have been accepted by the
English Courts.

Unlike the U.S., the U*K. concept of ’income1

adopted under the tax law has clearly overlooked the HaigSimons definition of income,

Elsewhere in this work, we

shall argue that the distinction between ’capital* and ’income1
P'7) /'
adopted by the English courts gives rise to the inequity
"
^

between taxpayers and encourages tax avoidance.

The defini

tion of income adopted under English law also gives rise to
8
uncertainty. For example, Wheatcroft has observed that;
“there is a twilight area where it is impossible
to predict with any confidence whether the
judiciary will attribute such receipts to
revenue or capital account.”
Again, Lord Green, commenting on the difficulties presented
by the aefinition of income noted that;
“there have been many cases which fall on the
borderline. Indeed, in many cases, it is almost
true to say that the spin of the coin would
decide the matter almost as satisfactorily as an
attempt to find reasons." 9
The tax base clearly does not comprehend capital
gains.

For reasonswhich we shall go into in the latter part

of this work, it is submitted

that viewed from the economic and

social standpoint the definition of income is most unsatis
factory.

Moreover, any law that is so vague and so uncertain

8.

Op .clt., b7.

9*

I»R»C, v. British Srlmson
L8p at p. h92.

Aero Engines Ltd. Z193S/ 2 K.B.
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is bound to create difficulties for both the Revenue and
the taxpayer.

(B) The Sources of income chargeable under the Decree
As we observed, for a receipt to be taxable under
the income tax law, it must satisfy two conditions.

First,

it must fall within one of the specified categories, and
second, it must be 'income*.

Having examined the judicial

concept of 'income* we shall now proceed to examine the
specified sources of income.

It should be appreciated that a

receipt, even though ’income' will escape tax, if it cannot
be put into any particular category.

Thus, the specified

sources are as important as the meaning of income.
(a) meaning of‘‘Trades1!,‘‘Business", '‘crufesslorn “vocation!
(1) Meaning of 'Trade* under English tax law.
Like most words used in the Decree, the term 'trade*
is not defined even though it is a term of such considerable
importance.

In the absence of a statutory definition of

trade, we are compelled to seetv guidance from the decisions
of U.K. courts and other jurisdictions which possess similar
legislation.

Under the U.K. Income tax law, the profits of
10
a trade are assessable to tax under Case 1 of schedule 1.

However, unlike the Ghana law, the English statute defines

10.

I.T.A., 1952 s. 123(1) now I.C.T.A. 1970, s.109(1).
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the word trade to include,
“every trade, manufacture, adventure or
concern in the nature of trade". 11
The definition has also been extended to include all farming
and market gardening operations in the United Kingdom, the
occupation of land

12

13

ana woodland ^ in the U.K. managed on a

commercial basis with a view to the realisation of profits.
The expression 'trade1 is an everyday use defined
by the Chambers Twentieth Century dictionary as shop-keeping,
commerce, buying or selling.

Under English law, it would

appear that for a taxpayer to be held to be trading, first,
he must have adopted commercial methods and secondly, the
activity must have been repetitive or continuously carried on.

Ik Wind ham, J.,

in H« Co. Ltd. v. The Commissioner of Income Tax
stated that,

"the expression 'trade' does imply some
continuity and repetition of acts of buying
and selling in the same line of business."

15

In Pickford v. C. I,R, , Rowlatt, J., also made the same point
when he said,
"It is very well Known that
buying and selling a thing
man a trader, but if it is
systematic then he becomes
profits of the transaction

one transaction of
does not make a
repeated and becomes
a trader and the
not taxable so long

11. Ibid.. s. 526(5).
12. Ibid.. s. 110(1).
13- Ibid., s.110(3) whether or not receipts from such wood
lands are to be regarded as receipts of a trade is at the
option of the taxpayer.
Ik. 1 E.A.T.C. 65 at p. 72.
15. (1927) 13 T.C. 262 at p. 263 .

as they remain isolated, become taxable as items
of trade as a whole, settling losses against
profits of course, ana conbining them with one
trade11.
In spite of the general rules that have been formulated by
the English courts in their determination of what is and what
is not a trade, it must be noted that the definition of trade
is still not precise.

Despite the large number of cases

decided under the English law, no simple definition has
emerged which can be comprehensively stated in a few general
propositions.

For example, we observed that the term 'trade*

(oes imply some continuity and repetition of acts of buying
and selling in the same line of business.

A problem arises

when we try to determine how frequently the taxpayer must
have engaged in the acts of buying and selling. As
l6
heatcroft
points out, this problem arises because,
"no general rule can be laid as to how many
bites an investor can have before he constitutes
himself a trader."
17
The case of Leach v. Pogson
underlines this problem. In
this case, a taxpayer was allowed to carry on twenty-nine
transactions in each of which he established a motoring school
and then sold it to a Company for cash and shares.

On his

30th attempt, however, the Commissioner held that all the

16.

Wheatcroft, Capital Gains Taxes, London (1967) at p. *+0.

17. Z.19627

*+0

T.c.

585.
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thirty transactions were trading transactions and he was
therefore assessable to tax on all the profits, including
those from previous transactions.

On Appeal, the court

rejected the taxpayer's contention that the first transaction
was not a trading transaction as when he set up the first
school he had no intention of setting up any others.

Of

course, his subsequent acts could not support his argument.
By implication, the word 'trade' does not cover an
isolated transaction entered into by the taxpayer.

This is

because such a transaction would lacx the quality of repetition
which is an important condition for trade. Lawrence, L.J.,
18
in Leeminv v. J ones made this clear when he stated:
"it seems to me that in case of an isolated
transaction of purchase, and resale of property,
there is no middle course open. It is either an
adventure in the nature of trade or its simply
a case of sale and resale of property."
However, it would appear that by statutorily
extending the terra 'trade' to include 'every trade,
manufacture, adventure or concern in the nature of trade', the
English income tax law has brought within the tax base
profits from certain isolated transactions which would other19
vise have escaped tax. Thus in I.R.C. v. Eraser a taxpayer,
a woodcutter, who made a profit from an isolated whisky sale,
was held by the Court of Session to be trading.

18.
19.

Z1922/ 15 T.C. 333 at p. 359
2k T.C. t+98.

Noted Lord
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90

Normancn

s

"the purchaser of a large quantity of a
commodity like whisky, greatly in excess
of what could be used by himself, his family
and friends, a commodity which yields no pride
of possession, which cannot be turned to account,
except by a process of realisation, I can
scarcely consider to be other than an adventure
in a transaction in the nature of a trade.2
21
In Rutledge v. I.R.C.
the taxpayer was engaged in various
business enterprises, chief among which was money-lending
and the cinema;While he was in Germany in connection with
the cinema business, he wes offered one million rolls of
toilet paper at £1,000.
sold them for £12,500.

Upon his return to England he
The General Commissioners found that

the profit was liable to assessment as being profits of a
concern in the nature of trade.

On appeal, the Court of

Sessions decided in favour of the Crown, emphasising the
fact that not only was the paper purchased solely for the
purpose of resale, but the taxpayer could not have made use
of the paper as a capital investment.
(President) Clyde

22

Again, Lord

observed that:

"there seems little difficulty in arriving at
the conclusion that the deal was ‘in the nature
of trade1 though it may be wholly insufficient
to constitute by itself a trade."

20.
21.
22.

Ibid., at pp. 502-503.
Z19227 1*+1*0* ^90.
Ibid., at p. ^97.
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While the English courts have no difficulty in
holding that transactions involving several purchases and
several sales of the same kind of assets oy a taxpayer
constitute trading;

for example, in Pickfora v, Quirke

23

the court had no difficulty in holding that a manager of
a spinning company and director in another who formed a
syndicate during the Lancashire cotton boom, bought ^ mills
at different times and sold them separately at different
times, was engaged in a trade because the transactions
satisfied the twin-requirements of continuity and the use of
commercial methods by the syndicate, a problem arises when
the English courts are faced with cases involving isolated
transactions, namely, one single purchase followed by one
sale.

The truth is that, to date, no clear-cut principles

have been evolved by the English courts to determine which
tiind of isolated transaction does or does not constitute a
t rad e.
In a belated attempt to minimise the uncertainty
in this area of the law, the 195*+ Royal Commission on the
2k
Taxation of Profits and Income, in its Final Report
drew
up a summary of the major relevant considerations and called
(1927) 13 T#C• 251
I I
23. See also Martin v. Lowrv £L922/ A.C.312, in which it was
held that an agricultural machinery merchant who bought
a government surplus stock of aeroplane, set up an
extensive selling organisation and sold the stock in
retail over a period of time at a profit, was engaged
in a trade.
£*+• Supra. , Cmd. 9^7*+> para. 116.
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them badges of trade, any of which if present in a
transaction are indicative, some stronger than others, of
the trading nature of an operation.

These are, first, the

subject matter of the realisation.

This is by far the most

important ’badge* of trade.

Commodities which are usually

the subject of trading are only exceptionally regarded as
subject of investment.

Thus, property which yields to its

owner neither income nor personal enjoyment merely by virtue
of its ownership is more likely to be regarded as having
been acquired for trading purposes then property which does.
Thus, transactions involving the sale of such property at a
profit have been held to constitute trading. 2 5
Second, the length of ownership;

even though this

is not considered a test of great value, it must be appreciated
that a long time lag between the date of acquisitionand sale
may negative a finding of trade provided other factors do
not point to a contrary conclusion.”^
Other factors considered relevant to the determin27
at ion of *trade* are frequency of similar transactions,
the fact that the taxpayer had made alterations in the
property acquired in order to make it more marketable, or

25.

I.R.C. v. Fraser /I9k2/ 2k T.C. *+98.
v. I.R.C. 0-922/
T.C. k90.

See also Rutledge

Rednall [ 19k2/ 30 T.C. 51*+•

26.

Cooksey and Bib'by v.

27.

Smith Barryv. Cordv 23 T.C. 250.
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28
special exertion is made to sell it;
circumstances
29
responsible lor realisation,
ana lastly, motive underlying
the transaction.'-' ,

It must be appreciated that none of

these ’badges of trade1 is conclusive one way or the other.
31
dach case is determined according to its own particular facts.
It must be apparent from the foregoing examination
that the most difficult problem facing English courts in
this field is to draw a bold line between an operation which
constitutes trading and that which does not and therefore
escapes tax.

Vie should also note another factor which

further complicates an already complex problem - the difficulty
of establishing judicial precedents in this area.

Under

English tax law, the question of what the statute means by
’trade’ is a question of law.

However, the question whether

a trade has been carried on or not is one of fact to be
decided by the General or Special Commissioners.

A well-

xnown rule unoer the English law is that no appeal court can
upset any decision of the Commissioners unless the stated
case shows that there were no facts upon which the Commiss28.

Martin v. Lowry (I927)A.C.312.

29.

Dunn Trust Ltd. v. Williams /1952/ 31 T.C.*+77*

^■0* Iswera v. Ceylon Commissioner of Taxation 119&0/ T.R.
159.
31.

Contrast Mart in v. Lowry (I927) A.C.3I2 with J enkinson v.
Freedland (i'961) 39 T.C.636.
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loners could base their findings or misdirected themselves
32
in law. Barrington L.J., in Cooper v. Stubbs
stated
this rule most clearly by noting that,
"The Commissioners are the judges of fact
and this court and every court of Appeal from
the Commissioners which has jurisdiction
in questions of law only, is very much tempted,
when it feels that it cannot agree with the
commissioners in the findings of fact, to find
some reason in law by which that finding can be
reversed. In my opinion the Court of Appeal
ought to be very careful not to yield to that
temptation except in very clear cases where
either the commissioners have come to their
conclusion without evidence which would support
it, that is to say, have come to a conclusion
which on the evidence no reasonable person
could arrive at, or have misdirected themselves.11
As a result of this rule, it must be noted, two cases with
similar facts may each be decided differently by the same
body of commissioners and yet be allowed to s t a n d . T h i s
rule not only increases the uncertainty in this area of the
1.w but also exposes the flaw in the unquestioning adoption
of English decided cases an ‘trade1 by countries including
Ghana, which derive their income tax laws from the U.K.
legislation.

32. zll?22/ 2 K.B, 753
P*-_768*_
See also Edwards v.
Bair stow and Harrison £L956/ A.C. 1*+ at pp. 35-36
per Lord Radcliffe.
33. Bee, for example,, Balgownie Land Trust Ltd. v.
Commissioners /J-922/ 1^+ T.C.
Commissioner v. Hyland Investment Co. Ltd. 1L T.C. 69.
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It must also be noted that the distinction between
’trade’ or ’no trade’, in addition to creating uncertainty
•in this area of the law, gives rise to considerable inequity
as between tax payers in substantially similar circumstances.
As we observed, under both English 3^ and Ghana income tax
laws, unless a non-trading transaction falls within one of
the other sources of income, the profit ensuing therefrom
is wholly exempt from tax.

There would appear to be no

justification for exempting from tax, a taxpayer who derives
a profit from an isolated non-trading transaction.

The

treatment of profits from isolated non-tracing transactions
0ives rise to tax avoidance.

This is because a taxpayer will

usually seek so to dispose of his capital and income as to
attract upon himself the greatest return with the least amount
of tax.

This he can do by managing his income in such a

way that it would appear in his accounts as casual profits
or non-trading profits.

The distinction between trade or no

trade places a premium on the transformation of taxable
income into exempt capital or casual transactions.

3!-.

Of course, under English law the position is now
different. This is because non-trading transactions
where they are not caught by any of the remaining
schedules are usually caught under the Capital
Gains Taxes. See F.A. 19&2 Case VII of Schedule D
and Capital Gains Tax, 19&5 anc^ later amendment. For
Ghana, however, this point is still valid since there
are no Capital Gains taxes.
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Expressing its dissatisfaction with the then
existing English tax law the British Royal Commission

3?

commented:
“There are many categories of transactions the
profits arising from which seem to the
ordinary mind, eminently proper subjects for
Income Tax, although they are not at present
charges
There are cases where a person may
deliberately set out to make a profit, may
quite properly treat his profit as income and
spend it as income, his taxable capacity may be
undoubtedly gteater because of the result of his
venture, his gains may even be the reward of
services rendered, and yet his profits may entirely
escape Income Tax under the present law.... Vie
are satisfied that the narrow scope of the
existing charge cannot be justified and should be
enlarged. We feel very strongly that at a time
like the present, when taxation is necessarily
high, to allow whole classes of sometimes highly
profitable transactions to lie outside the range
of the Income Tax, on the narrow technical ground
that the resulting profits are not of a recurring
character, should no longer be permitted, and
we have been made aware that the existence of this
exemption is felt to be real grievance by other
taxpayers whose profits are taxed to the full.'*
(ii) Meaning of 1trade1 under Ghana Income Tax law.
Compared with English law, it appears that the scope
of the word 'trade1 as used under the Ghana Income Tax Decree
is even more restrictive.

The following differences between

the Ghana and the U.K. statutes, are worth noting.

First,

unlike the Ghana Decree, the U.K. Tax law defines trace to
include 11every manufacture adventure or concern in the nature

35.

Final Report of the Royal Commission on The Income
Tax 1920, paras. 86, 88.
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of trade11.

Secondly, the English Act has extended the

meaning of trade to include farming, market gardening and
the occupation of woodlands.

As we observed, profits arising

out of isolated transactions have been taxed under English
law as profits arising out of adventures in the nature of
trade.

Such transactions, the courts have emphasised, cannot

be taxed as 'trades' because they lack the requirement of
continuity.

It is therefore clear that without such an

artificial extension of the expression 'trade1 under the
Ghana tax Decree, profits frcm isolated transactions cannot
be taxed under 'trade' under Ghana law.

This was made clear
36
in the case of H, Go. Ltd. v. The Commissioner of Income Tax
(An East African case).

In this case, a building company

which had power under its Memorandum of Association to
acquire, sell and dispose of any property and any business so
acquired, purchased an estate with a view to resale.

The

estate was divided into four parts and sold to four different
purchasers over a period of about three years.

36.

The Company

1 E.A.T.C. 65. This is an East African Case. However
the decision is most relevant to the Ghana situation
because the section under which it was decided is
identical to the present Ghana provision. As we noted
earlier, both Kenya and Ghana derived their ihcome tax
legislations from the same source. In fact, the Gold
Coast Income Tax^ Ordinance was based on the Kenyan
Ordinance. Compare, for example, the Gold Coast Income
Tax Ordinance, ho. 2? of 19^3> s»7 with Kenya Income
Tax Ordinance, Cap. 25k, s.7» The present Ghana
provision, N.L.C. Decree, 78 para. 5> is identical with
these sections.

8W

employed an agent to dispose of the estates, but, save for
some slight expenditure on maintenance, it incurred no
expenditure on development, nor did it set up any organisa
tion to sell the estate.

The company was assessed to tax

on the profit from the sale of the estate.

It appealed to

the Kenya Local Committee on the ground that the profit was
a gain from an isolated transaction and therefore of a

capital nature.

The Local Committee affirmed the assessment.

he Company then appealed to the Supreme Court of nenya which
also affirmed the assessment.

The case finally came to the

Last African Court of Appeal which decided that the
transaction did not constitute trading thereby overruling the
decisions of the Kenya local committee and the Supreme

Court of Kenya.
Windham J.,

37

delivering the judgment of the Last

African Court of Appeal made it clear that since the property
in this case was bought with the object of resale and split
up into four parts and sold to different purchasers over a
period of time, he would have had no hesitation in holding
that the venture would have fallen under the heading of

'trade1 under the English extended definition.

In other

words, argued the learned judge, he would have been compelled

37.

Ibid, % at pp. 68-7A,
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to hold that the taxpayer in the present case was trading

38
basing his judgment on such English cases as Martin v. Lowry
^nd C.I,R. v. Fraser^' which he considered opposite to the
present case.

For example, the learned judge

remarked that

the present case was indistinguishable from the case of
Martin v. Lowry

having regard to the nature of the transaction,

the organisation and money expenditure devoted to achieving
the profitable resale and the fact that the goods in question

had been bought with the express object of reselling them
at a profit.

Windham J., however^ refused to hold that the

case constituted trading under the Kenyan legislation for the
following reasons.

First, the decision in the English cases

cited were so held by virtue of their being "adventures
in the nature of trade'1 which the term 'trade1 is defined to
include under the English but not under the Kenyan legislation.
Secondly, there is judicial authority to the effect that an
isolated transaction would not constitute a 'trade1 as
distinct from an^adventure in the nature of trade".

1+0

The

learned judge therefore concluded that:
"it seems very doubtful whether upon the authority
of the English decided cases a single transaction
such as we are considering in the present case could
be considered as a 'trade' in the absence of any
definition extending that term to an adventure
in the nature of trade. For without such an
artificial extension the expression 'trade' does
38. 11 T.C. 297.
39. 2k T.C. b98.
bO. See for example, Rutledge v. C.X»R. (1929) 1*+ T.C.b90,
at p. *+97 per Lord (President) Clyde.
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imply some continuity and repetition of acts
of buying and selling in the same line of
business." 1*1
It must be clear from the foregoing discussion
that profits or gains of isolated transactions cannot be
taxed under ‘trade1 under the Ghana Income Tax Decree.
This means that unless such gains can be subsumed under
any one of the remaining categories of income specified under
the Decree, they are completely exempt from income tax;.

In

this regard, we must question the justification for
excluding from the tax base profits or gains from isolated
transactions.

From the standpoint of equity, there would

appear to be no justifiable reason for such exemption if,
as we observed, a tax system is to conform to the requirement
of horizontal equity, it means that all taxpayers who are
similarly placed economically must be treated equally
under the tax system.

To exempt one taxpayer from tax on

tne ground that his profits or gains are derived from an

isolated transaction but to charge the other to tax on
emoluments from, say, his employment

irrespective of how

long he held that employment, is to undermine the fairness
of the tax system.

It is gratifying to note that the obvious inadequacy
of this restrictive definition of ‘trade1 has been recognised

kl.

1 E.A.T.C. 65 at p. 72.
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by some jurisdictions and that steps have been taken by
such countries to fill
law.

this loophole which exists in the

For example, the Canadian Income Tax Act has included

profits from isolated transactions within the tax base by
defining business to include inter alia, trade as well as
concern or adventure in the nature of trade.
the first Ceylon Income Tax Ordinance

1+2

Similarly

which did not define

‘trade* was subsequently amended by defining trade to include
adventure or concern in the nature of trade.

The East

.African Income Tax (Management) Act of 1952, which replaced
the Kenyan Income Tax Ordinance has also defined trade to
include “every trade adventure or concern in the nature
of trade11.

1+ 1+

(iii) business
As we have seen, 'business* is one of the specified
sources of taxable income.

unfortunately, however, the

Ghana Decree does not attempt to define the term 'business',
and perhaps understandably so;

neither have the Ghana

Court as yet had the opportunity to formulate a judicial
concept of 'business'.
1+2.

The term,however, is elsewhere defined

See Minister of National Revenue (1956-60) Bx.C.R.3*

1+3. Ceylon Income Tax Ordinance, No. 2 of 1932. See Ceylon
Income Tax Ordinance 1956, Cap.2l+2, s.2.
1+1+. Supra, s.2.
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to include profession, trade and occupation.

If we look;

for purposes of comparison at similar legislation elsewhere,
we

find that Nigeria and Kenya, like Ghana, but unlike

United Kingdom, specifically tax ’business’ incomes under
, .

.

.

-i

tneir tax laws,

*+6

A problem arises when we try to formulate a judicial
concept of 'business’ for income tax purposes.

This is

because the term ’Dusiness’ does not admit of a precise
definition.
use.

’Business', as we know, is a word of everyday

Most people have ageneral

is not ’business’ yetvery

idea of what is or what

fewpeople

exact definition of 'business'.

wouldagree on

the

There is a natural tendency

on the part of the courts to seetv assistance from the

dictionary.

However, as Lindley L.J. remarked in Rolls v.

Miller , dictionaries fail to throw much light on the

meaning of business.
"The word means almost anything which is an
occupation as distinguished from pleasure,
anything which is an occupation or duty
which requires attention is a business."
1+8

The Canadian income Tax Act,

1+5.

for example, defines

k7.

See Ghana Registration of Business Names Act, 1962,
Art. 151, s. 17.
See Income Tax Management Act, 1961, No, 21 of
Nigeria, S.i+(l)(a).
(188*+) 27 Ch.D 71 at p. 88.

k8.

R.C.S. Cap. 11+8, 1952 s. 139(1) (2).

*+6.

89
'business' to include a profession, calling, trade, manu
facture or undertaking of any kind whatsoever and including
an adventure or concern in the nature of trade but not an
office or employment.

The Canadian definition is similar,

to the definition given by the Chambers' Twentieth Century
Dictionary.

There,

'Business', is defined as employment,

trade profession, or occupation, dealings, commercial
activity, a commercial concern.
A study of the cases on the definition of business
reveals a considerable divergence of judicial opinion.

In

ZlQ

Rolls v. Miller, y Lindley J . , defining the term 'business'
to include anything which is an occupation as disinguished
from pleasure which requires attention, held that a charitable
institution whose inmates were provided with board and
lodging, whether any payment was taken or not, was carrying
on a business.

In C .I.R. v. Marine Steam Turhine Co. Lt d .,

50

Rowlatt, J., while rejecting Lindley L.J.'s definition,
concluded that the term 'business' includes a profession or
occupation and implies an active and continuous course of
conduct.

He therefore held that a company whil received

royalties was not receiving profits of any business carried
51
on by it within the meaning of the Act,'
presumably because
it was a carrying on of business.

49. (1884) 27 C.D.71.
50. (1920) 1 K.B. 195*
51. F.A. (No. 2) 1915, Part III.
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In a later case,

Rowlatt, J.'s definition was

also rejected as being too narrow in that there might be a
passive carrying on of business.

Thus, where a Company

obtained a mineral concession which it later leased to another
concern for exploitation in return for a royalty based on
profits, it was held to be engaged in carrying on business.
This decision of the Court of Appeal was approved in this
respect by the House of Lords in South Behar Railway Co.Ltd.v,
53
C.I.R. J
It was expressly denied that activity and
5**
continuity of action are essential for carrying on business.
Three points emerge clearly from the contusion
which surrounds the meaning of the word 'trade1. First, the
expression 'business' as used in the Ghana income tax Decree
is a wider term than trade.

The term 'business', it is

submitted will include trade, profession vocation or even
employment.

Of course, what is or what is not 'business'

will depend on the particular facts of the case.

It would

also appear that in order to qualify as 'business' the activ
ity must have been carried out by commercial methods.

Second,

and this follows from the first point, the terms 'business'
and 'trade' as they appear in the Ghana tax Decree are
separate sources of income and are therefore not synonymous.

52.

C .I>R .v. Korean Syndicate

53-

(1925) A.C. 1+76.

5b.

Ibid., at pp. ^85 arid W S ,

Ltd. (1921) 3 K,B. 253.

per Lord Sumner.
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For example, Cotton L.J., in Rolls v. Killer
this fact.

recognised

So also did Windham J., in H. Co, Ltd. v. The

commissioner of Income Tax".

In the 'light of these author

ities, it is submitted that the present Ghana fievenue
practice 57 of regarding business as being coterminous with
'trade* has no legal basis.

It is suggested that present

practice of regarding the terms 'business and trade*

as

anonymous is the result of the unquestioning adoption by
the Ghana Income Tax Department, of terms used in the
decided English cases. It must be noted that under the U.K.
58
fax law,
business is not specified as a source of taxable
income.

For this reason, no efforts have been made by the

English Courts to distinguish between *tradeb and business
in the U.K. income tax cases.

Consequently, under English

tax law, the words 'trade* and 'business' have been used
59
interchangeably
I'or countries, li&e Ghana, however,
which derived their present income tax legislations from the
60
Colonial Model Income Tax Ordinance , it is necessary to

55. (183*0 27 Ch. D 71 at p.
56. 1 E.A.T.C. 65 at p. 72.
57. Gee Ghana Income Tax return forms.
58. See, for example, I,C,T.A. 1970 s. 109.
59* See, for example. Rees Roturbo Development Syndicate Ltd.
Commi ssioner £1928/ 1 K.B. 506 at p. 517 par
Mr. Justice Scrutton.

60. Cmd. 1788 (1920) See para. 11 et.seq.

9^

distinguish between ’trade1 and ’business1.
Third, since, as we observed, the word ’business’
unlike ’trade’ does not require a continuity of activity, it
would seem that profits from isolated transactions could be
taxed under ’business'.

In other words, the term ’business'

would cover transactions or adventures in the nature of trade.
Two cases may be cited in support of this last point.

First,
6l
the case of H. Co. Ltd. v. The Commissioner of Income Tax,

which we considered earlier.

It may be recalled that in this

case, Windham, J. , had refused to hold that profits from an
isolated transaction could be taxed under ’trade' in the
absence of an artificial extension of the term trade under
Kenyan law to include adventures or concerns in the nature
of trade.

He held, however, that the isolated transaction

amounted to 'business' under the Kenya

legislation and

therefore the profits therefrom were properly chargeable to
tax.

Observed Windham J.,
"The expression business is admittedly a wider
term than trade, inasmuch as every trade is a
business, while not every business is a trade.
But is it wider to the extent that while 'trade'
jCundefined by legislation) cannot properly be
held to embrace an isolated trade transaction,
business can properly be said to include an
isolated business transaction?. I think it is.
It is true that the expression 'business' pure
and simple is more frequently applied to the
haoitual transaction of trade or commercial or
financial transactions having particular features
in common according to the nature of the business,

61.

1 E.A.T.C. 65

62.

-ibid. , at p. 72.
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but the word is in my view vide enough to
embrace a single track or commercial or financial
transaction although such a single transaction
is more commonly spoken of not as a business
simpliciter, but as a piece of business or a
business transaction."
The second case is that of D. S. Trivedi v.
63
T1 e Commissioner of Income Tax.
In this case a taxpayer,
a practising accountant, was asked by a friend, the managing
cirector of a company to try to effect the sale of an
estate belonging to the company.

The estate was also put

into the hands of estate agents.

The taxpayer took little

action to find a purchaser but succeeded in effecting a sale
to another friend of his and was ^aid a commission of 17>500.
The taxpayer had never previously negotiated the sale of any
property.

He was assessed to income tax on trie commission

as a receipt from 'business' and the assessment was upheld
by the Hast African Court of Appeal.
Explaining the
6b
reasoning of the Court, Hacon J.A.,
said;
“In our view the word 'business' ..... and
especially when re. arced in juxtaposition with
the expression 'for whatever period of time
such business .... may have been carried on or
exercised' plainly covers a transaction such as
the appellant's procurement of the sale of an
industrial concern pursuant to an enforceable
agreement to pay him a commission."
It would thus appear from the authorities cited
that the term 'business' as used in the Ghana tax Decree does
63.

2 E.A.T.C. 177.

6b.

2 E.A.T.C. 177 at p. 187.

9^

not embrace the notion of system, repetition and continuity
and would therefore cover isolated transactions.

The wording

of the Decree would appear to support such an interpretation.
.indham J. , y observed that the addition of the words,
“for whatever period such trade, business....
may have been carried on or exercised is to
leave no room for doubt that a business shall
not be the less a business because it had
endured but for a brief period of time, whether
the business is a single business transaction or
a carrying on of business in the more usual
meaning of the word.11
%

(iv) Profession or Vocation
Profession
•Profession1 and ’vocation' are two other sources
of income chargeable under the Ghana Decree but, like ’trade'
and 'business', left undefined by the legislation.

Cases

decided under English law clearly indicate that these terms
cannot be defined in precise terms. Scrutton L.J.,

66

in

considering the meaning of 'profession' as used under Excess
65.

66.

H.Co.Ltd. v. C.l.T., 1 E.A.T.C. 65 at p. 73. Note
however, that in Rev asharper v. Hussein Brothers (19 36)
E.A.T.C. 88, Rex v. Desai (19^9)toCriminal Appeal, it
was held that isolated transactions could not give rise
to 'business' because the phrase 'carrying on business'
does not cover isolated transactions. It is submitted,
however, that Windham J.'s interpretation is more
acceptable.
What seems to re-inforce Windham J.'s
point is the fact that the English decisions wherein
isolated transactions were held to constitute
adventures in the nature of trade, were arrived at
notwithstanding the requirement in Schedule D of the
English Act (I.C.T.A. 1970, s.109) that the tax shall
extend to every trade carried on in the U.K. or
elsewhere
bee (1) Currie v. The Commissioners of Inland Revenue
/continued on next page,
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Profit Duty Act of 1915? alluded to this fact.
the learned judge

Commented

67

:

"In my view it is impossible to lay down any
strict legal definition of what is a profession,
because people carry on such infinite varieties
of trades and businesses that it is a question
of degree in nearly every case whether the form
of business that particular man carries on is, or
is not, a profession".
The inability of the English Courts to provide a
comprehensive definition of "profession" is perhaps under
standable considering that in this age of rapid technological
advancement and the accompanying high degree of specialisation
in such infinite varieties of trades and businesses, this
would be an impossible task. Scrutton L.J. in an earlier case
68
of -l.!•..C . v. Kaxse
decided in 1919? bad referred to the
dynamic nature of the word 'profession*.
learned judge.

Observed the

69

"it seems to me as at present advised that a
‘profession* in the present use of the language
involves the idea of an occupation requiring
either purely intellectual skill, or of any
manual skill controlled, as in painting and
sculpture or surgery by the intellectual skill
of the operator, as distinguished from an
occupation which is substantially the production
or sale or arrangement for the production or sale
of commodities. The line of demarcation may
vary from time to time. The word ‘profession*
used to be confined to the three learned
professions, the Church, Medicine and Law. It
has now, I think, a wider meaning."
66. continued. (2) Durant v. The Commissioners of Inland
Revenue I92I 12 T.C. 2^5* both cases were decided
simultaneously by the Court of Appeal.
67. Zi92lZ -1-2 T.C. 2k5 at p. 26k.
68.

11912/

1 K.3.

61+7.

69. Ibid. . at p. 656. (rt.B.).
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Under English lav, the question whether or not a
taxpayer is carrying on a profession is regarded as a
question of fact to be determined by the Commissioners having
regard to the facts of the particular case.

Such determin

ation by the Commissioners will not be upset by the English
Courts unless the Commissioners are found to have misdirected
70
themselves in law.
As Berutton L.J. observed, the word 'profession1
involves the idea of an occupation involving purely
intellectual skill, special education or manual skill.

These

principles have oeen consistently applied by the English
courts in their determination of what is or what is not a
profession.

For example, English courts have regarded the

following persons as carrying on a profession under the
71
72
7^
English law: an actress , an optician,
a journalist, J
7b
and the headmaster of a school.
All the aforementioned
persons, it must be appreciated, are engaged in occupations
which involve either purely intellectual skill, special
education or manual skill.

Thus, these decisions of the

English courts are clearly in accord with the judicial
exposition of the meaning of 'profession' as supplied by
70.
71.
72.
73.
7*+*

Currie v. Commissioners of Inland Revenue (1921) 12 T.C.
2^+5* See per Scrutton L.J. at p. 263.
Davies v. braithwaite £L93i/ 2 K.B. 628.
Carr v.I.R.C. £L9kb/ 2 Ail E.R. 163.
I.R.C. v. haxse £19127 1 K.B. 6*+$
I.R.C. v. riorth and Ingram 1191c/ 2 K.B. 705.
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Scrutton L.J,
On the other hand, English Courts have regarded the
following persons, among others, as not engaging in prof'essional activities, a stockbroker,
and an insurance broker. 771

75

a photographer,

76

It must be mentioned however,

that the aforementioned cases were decided under the
Excess Profit Duty Act of 1915

7ft

which exempted from the

charge to tax, among others, professions the profits of
which were dependent on the personal qualification of the
taxpayer and in which little or no capital expenditure was
required, but included within the charge to tax businesses
involving the taking of commissions in respect of services
rendered, and of any agent of any description.

Thus, the

75*

Christopher barker and Lons v. I.R.C. Z.^912/ 2 K.B. 22^,

76.

Cecil v. I.R.C. Z19127 36 T.L.R. I6k.

77.

Durant v. I.R.C. 0-321/ 12 T.C. 2^5-

7ft.

Finance (No.2) Act, 1915 s.39 provided as follows:
“The trades and businesses to which this Part of this
Act applies are all trades and businesses (whether
continuously carried on or not) of any description
carried on in the U.K., or owned or carriea on in
any other place Dy persons ordinarily resident in the
United kingdom, excepting (a) husbandry in the United kingdom; and
.(b) offices or employments; and
(c) any profession the profits of which are dependent
mainly on the personal qualification of the person by
wnom the profession is carried on and in which no capital
expenditure is required, or only capital expenditure of
a comparatively small amount; but including the business
of any person taking commissions in respect of any trans
actions or services rendered, and of any agent of any
description (not being a commercial traveller, or an
agent whose remuneration consists wholly of a fixed and
definite sum not depending on the amount of business
done or any other contingency).

9^

question really decided in these cases was whether or not, in
view of the facts, the taxpayer could be said to fall within
the exception in Section 39(c).

In other words, the

question decided by the courts was not really whether the
taxpayers were engaged in professions.

Thus, in Christopher
79
nar^er & Sons v. inland hevenue Commissioners.
which
involved stockbrokers who bought ana sold stocks and shares
on the market for clients and were remunerated by commission,
consulted professionally on the promotion of and the alter
ations and adjustments of capital in the Commercial under
takings, valued stocks and shares forming part of the estate
of deceased persons, and were remunerated for such advice and
valuation by fee, the decision was based on the fact that the
stockbrokers received a greater part of their profits
from commissions.
80
In the case of the photographer, hugh Cecil v. I.R.C.,
also decided under the Excess Profits Duty Act of 1915?
the decision appears to have been oased on the fact that Mr.
Cecil, an amateur photographer, though of great merit,
individuality and artistic conception had no formal personal
qualifications.
A question arises, what aegree of intellectual, skill,

79.

(1919) ^ K.B. 222.

80.

(1919) 3&T.L.R. 16U
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special education or manual skill should a taxpayer possess
in order to qualify as a professional?

In other words,

can an amateur, that is, a person who has no recognised
formal education in his particular field of endeavour ever
become a professional in that field?•

These are difficult

questions to answer and obviously each case will be decided
in the light of its special facts.

It must be mentioned

however, that the line between an amateur and a professional
is difficult to draw.

For example, in the case of Mr. Hugh
81
Cecil, a well-known illustrator, Mr. John Hassall,
a
member of the Royal Institute of Painters in Water Colours
even testified that in his view, Mr. Cecil’s work showed
“special composition and artistic conception, which were
absent from the work of ordinary photographers11.
Another
82
witness, Mr. F.J.Mortimer,
art editor of the “Amateur
Photographer”, and of “Photograms of the Year”, and a
reflow of the Royal Photographic Society also testified that
the appellant's work showed“distinct individuality".

Yet

none of these testimonials was considered sufficient by the
Courts to offset the fact that Mr. Hugh Cecil had no formal
personal qualifications.
In certain well-established professions like Law,

81.

Ibid., at p. 165.

82.

Ibid., at p. I65.
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Medicine, Engineering and the like which require formal
training and subsequent formal admission into the profession,
the determination of whether a taxpayer is a member of that
profession is not difficult.

Generally, the English Courts

in such cases, regard membership of a professional organ
isation as an indication that an individual is carrying on
a profession03 even though the fact of membership is by no
means conclusive.
The problem only arises when we consider professions
like photography, which can be exercised without any formally
recognised education.

Such cases, it is submitted, when

they appear before the courts, will give rise to many
problems.
Vocation.
The term 'vocation1 is no less difficult to
define judicially.

The most helpful judicial exposition of

its meaning is to be found in the judgment of Denman J., in
85
ihrtridge v. mallandaine. where, in holding that a book
maker who accepted bets was carrying on an organised vocation,
the learned judge stated:
“/Vocation/ is analogous to the word 'calling', which
is a very large word; it means the way in which a
person passes his life, and it is a very large word
indeed.“
83*
8k.
85.
86.

Granarn
See F.
(1886)
I bid.,

v. Green /19^5/ 2 K.B. 37.
(No.2)Act 1939, S.12(3).
2 T.C. 179.
at p. 180.
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An inventor of a system for betting on horse races who
received payment for newspapers for articles containing
betting advice based on the system was held to be engaged
in a vocation.iJ‘

Whilst, on the other hand, a person

who habitually and successfully backed horses with
68
bookmakers,
and a golf professional who won large sums
of money on bets from his own matches were both held not
8q
to be engaged in vocations.""
In both cases, however, the
Courts appear to have been influenced by the fact that the
taxpayers concerned had set up no organisation from which
it could be inferred that they were carrying on a business
of betting.
One general point on both professions arid vocations,
may be noticed at this stage, namely, that the distinguishing
iine between professions and vocations is difficult to
90
araw. For example, as we observed, Denman J.
defines
vocations as a calling, the way in which a person passes
his life.

This definition, it is submitted, is wide

enough to cover all professions.

91
In Down v. Compston,

£L9b±/ 2b T.C.157.

87*

Graham v. Arnott

88.

or ah am v. Green /192V 9 T.C.309.

89*

Down v. Comoston (1937) 21 T.C.60.

9°»

Partridge v. Mailandaine (1886) 2 T.C.179 at p. 180.

91.

(1937) 21 T.C. 60.
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Lawrence, J., probably without realising it, recognised this
fact when he constantly referred to the taxpayer as having
92
the‘*vocation of a golf professional"
it may also be argued
that the fact that the Decree'^ uses the words ‘profession
or vocation’ amounts to a tacit admission by the draftsmen
tnat the two words are almost identical.

The only

difference between the two terms would appear to be that,
unlike in the case of ‘profession*, ‘vocation1 does not
require the possession of formal training, purely intellec
tual skill or manual Skill.

It is enough to satisfy the

requirement of ‘vocation’ if the taxpayer ordinarily carries
on those activities.
It must be noted, however, that as a matter of practical
consideration the distinction between professions and
vocation is not important, this is because Income from both
professions and vocation are taxed in the same way.

The

deductions and expenses allowed to the earners of such
income are the same.
However, as we shall see, a general problem arises
when we try to distinguish between the terms ‘profession^
and ‘vocation’ on tne one hand, and ‘employment’ on the other.
In other words, when can a taxpayer be said to be engaged
in a profession or vocation as opposed to an employment?

92*

ibid., at p. 63.

93.

N.L.C.D. 7d, para. 5.
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This question normally arises in cases where a taxpayer who
normally exercises a profession or vocation, performs
particular activities for a third party.

Since, as we

shall see, income from 'employment' is treated differently
from income from professions or vocation under the Decree, 9^
and in the case of the latter, fewer deductions and expenses
are allowed, the determination of this question is important
to both the Revenue and the taxpayer.

(b)

what are Incomes from Tracies, businesses. Profession^

?

and Voc at ionS.

Having examined tne legal concept of the terms
'income', 'trade', 'Dusiness1, 'profession' and 'vocation',
we shall now proceed to examine briefly some of those
receipts which are taxed as incomes from the aforementioned
sources.
(1) btockc-in-Trade or circulating capital
As we observed, for a receipt to be taxable under
the Decree, it must be derived from a Capital Source.

In

other words, income refers to the fruits and not the tree.
In the case of a taxpayer who engages in a trade, or
Dusiness, his stoc^-in-trade or circulating capital is
regarded as the fruit and his fixed capital as the tree.

9*f.

Compare N.L.C.D. 7b, paras. 8 and 9*

I OL
Therefore, where a taxpayer is found to be trading or
conducting a business any profts he derives from his stock
in trade or circulating capital are subject to income tax.
On the other hand, receipts from the sale of fixed capital
oy such taxpayer are regarded as capital and therefore not
taxable.

In the case of a taxpayer who exercises a

profession or vocation, however, he

is subject to tax

on his profits, that is, gross receipts from the profession
95
or vocation, less allowable expenses.
As we observed, a fixed capital refers to those
assets which are retained in the business with the object
of producing profit, whilst circulating capital includes
those assets which are acquired in the ordinary course of
Dusiness or trade and are sold or used in manufacturing
96
another article which is sold."
Thus, in the case of a
trader who sails lawnmowers, such lawnmowers will constitute
nis stock-in-trade or circulating capital whilst his trade
premises or his delivery van will constitute his fixed
capital.
In spite of the general rule stated above, it must
be noted that the distinction Detween fixed and circulating

95.

This is because such taxpayer has neither stock-in-trade
nor circulating capital.

96. Wheatcroft, Capital Gains Taxes. London 19^7 at p. ^9.
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capital is not always easy to draw.

As Wheat croft,

97

observes,
“there is a twilight area where it is impossible
to predict with any confidence whether the
judiciary will attribute such receipts to
revenue or capital account1*.
This observation Dy //heatcroft is supported by Lord Greene
96
i*1 i »h.C . v. British Salmson Aero Engines Ltd.
who
remarked that the distinction between fixed and circulating
capital is so difficult to draw that inmany cases it is
almost true to say that the spin of the coin would decide
the matter almost as satisfactorily as an attempt to find
reasons.
The difficulty inherent in such determination
is illustrated by two cases dealing with the sale of
secret processes or toiow-how. In the first, Ivans Kedical
Ltc. v. x-ioriarty99 , an English company whicn manufactured
medical supplies Dy a number of secret processes and sold
its products inter alia, in Burma was faced with the
possibility of the Burmese Government setting up its
lauoratories in Burma to produce similar supplies.

The

Company, therefore, signed an agreement with the Burmese
Government whereby in return for £100,000 the company parted

97.

Ibid., at p. 50*

98.

Z1938/ B K.B. ^82 at p. £98.

99.

U9r
;7) 37 T.C. 5^0.
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with its secret processes (covering the preparation, storage
and packing of pharmaceutical products) to the Burmese
Government for ever, and also agreed to erect a factory to
manufacture medical supplies in consideration of an annual
sum, and to provide certain services in connection with
establishment and operation of the factory for a period of
years.
The House of Lords held by a majority of three to
two that the £100,000 was not received by the Company from
exploitation of its trade, and that by the disclosure of
certain of its secret processes in the course of the
execution of the agreement it had parted for ever with a
valuable asset.

One point must be noted here;

Lord Denning,

who voted with the majority, made it clear in his judgment that
he would have voted in favour of' the Crown were it not for
some unfortunate circumstances,

first, while admitting that

’know-how1 is a revenue-producing asset which the possessor
can use to matte things for

sale or teach to others for

reward, did not think that know-how could be sold outright.
In the words of the learned judge:
“it is rather like the ‘know-how* of a profess
ional man. He can use it to earn fees from his
clients, or he can teach it to pupils for reward,
and so produce revenue, but he cannot sell it
as a capital asset for a capital sum. He cannot
sell his brains. So with a company which has

100.

Ibid., at p. 5d9.
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special manufacturing sKill or experience but
has no secret processes. Its 'know-how1 is
inseparable from the 1Know-how1 of its staff
and servants...... It cannot sell it as a
capital asset. It can only use it or teach it.'1
for this reason, the learned judge did not see
nything wrong in the findings of the Commissioners that the
£100,000 paid to the company was income.

However, he

disagreed with the finding of the Commissioners that the
£100,000 was received 'in the course of the Company's trade
as wholesale druggists.

He considered it income but from

a different activity altogether and would have so held if
the contention of the Crown had been that the £100,000
was derived from a new trade which the Company had commenced
to carry on after the signing of the agreement.

His

refusal for so doing, however, was that the Crown had
formulated their contention in the alternative namely that
the £100,000, 101
"arose to the Company either from the trade
it had previously carried on or from a new
trade which it had commenced to carry on
on 20th October, 1953*"
This method of formulating the contention, Lord Denning
regarded as unfortunate because if, as he would have
prepared to hold, the £100,000 was received in the course
of a new trade, it could not be brought into the assessment

101.

Ibid., at p. 5h9.
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of the Company's existing trade for 195^-55 which the Crown
had sought to do.

Instead, said the learned judge, it

should have been calculated in the special way that profits
are calculated at the commencement of a new trace, namely,
in the year of assessment for 1953~5l+.

Concluded the

■ - 102
learned„ judge:
“duch new activity might have oeen taxable
as being an adventure in the nature of trade
but it cannot be brought into the assessment
of the Company's existing trade for 1951+-55*
The upshot of it all is tnat, although the Crown
have a finding in their favour that the 1100,000
was income and not capital, nevertheless they
have no finding that it was received in the
course of an existing trade which is being taxed.
It may equally well have been received in the
course of a new activity which is not being taxed.
That is not good enough to enable the Crown to
succeed in this case stated. The law never gives
judgment in favour of a plaintiff when tne only
finding is equally consistent with liability or
non-liability. The Crown have themselves to
thank: for this result because of the way they
formulated their contentions. They are hoist
with their own petard. They can go away and ponder
again the words of Lord Cairns, 'If the Crown,
seeding to recover the tax, cannot bring the
subject within the letter of the law, the
subj ect is free1.“
In view of Lord Denning's observation it is very much doubted
whether this case can be cited as authority for the
proposition that a sale of 'know-how' is a sale of a
capital asset.

102.

Ibid., at p. 590.
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In the second case, Rolls-Royce Ltd. v. J efirey,
engineering ’mow-how1 was sold by Rolls-Royce on a number
of occasions to different countries.

The Rolls Royce Company

received under agreements, which were sometimes called
licence agreements and sometimes convention agreements,
various sums of money from persons in other countries who
had been granted licences to manufacture its engines.

It

was argued on behalf of the company that these sums were the
consideration that it received for the sale of fixed capital
asset and that therefore they could not be regarded as
income lor tax purposes.
The Special Commissioners, obviously influenced
oy the House of Lords decision in the Ivans case, decided
that lump sums received by the appellants were to be
treated as capital receipts.

Pennycuick, J., affirmed their

determination and dismissed the Crown’s appeal.

The Court

of Appeal reversed his decision and held that the lump sums
were trading receipts.

The House of Lords held unanimously

that the sums in question should be included as being part
of the receipts of the Company’s trade.

Lord Reid did not

find it necessary to decide whether Rolls Royce’s fund of
knowledge and experience, most embodied in documents and

103. £ L96R/ 1 W.L.R. 2^5.
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drawings was a capital assured.

He assumed that it was.

Lord Radcliffe however, decided the question.

In his

j 10*+
words,

'"nnow-how1 is an ambience that pervades a highly
specialised production organisation and, although
1 think it correct to describe it as fixed
capital so long as the manufacturer retains it
for his own productive purposes and expresses
its value in his products, one must realise that
in so describing it one is proceeding by an
anology which can easily break down owing to the
inherent difference that separate 'know-how1
from the more straight-forward elements of
fixed capital."
The learned judge recognised that it is not easy to determine
which kind of 'know-how' is fixed capital and which is not.
105
Commented the learned judge:
'know-how' has the peculiar quality that
it can be communicated to or shared with others
outside the manufacturer's own business, without
in any sense destroying its value to him....
These considerations lead one to say that,
although 'know-how' is properly cescribed as
fixed capital by way of analogy, it is the
kind of intangible entity that can very easily
change its category according to the use to whicn
its owner himself decides to put it. I am not
sure that it is too much to say that it is his
use of it that determines the category."
• • •

It may be observed that while 'know-how' is
generally regarded as a fixed capital, the use to which it
is put will cetermine whether or not the profits derived
therefrom are capital or income.

10*+. Ibid.,
105.

at pp. ^30-^31.

Ibid ., at p. *+31.

106. Ibid.. at p. ^36.
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For example, Lord Radcliffe
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observed that what weighed with the majority judgments in
the Evans case was that the Company had sold to the Burmese
Government a secret process upon which the success of the
business in Burma had to depend and that it had in effect,
disposed altogether of its nurmese trade.

Moreover, in the

Evans case regard was had to the part that the transaction
was an isolated one of its kind.

The decision in the present

case was therefore based on the fact that the Company was not
parting with its assets, but was using or trading in them
in the only, or at least the most advantageous
open to it.

way tnat was

The fact that Rolls Royce Company had entered

into a number of such transactions was also considered
important, and indicative of the fact that it was trading.
A question arises:

How many times must a taxpayer dispose

of his 1tmow-how1 in order to make receipts from such
transactions income?

This, one may argue, will depend

on the circumstances of the particular case.
Cii)

Insurance proceeds.
The main idea behind the tax treatment of

insurance proceeds is to preserve the fixed capital of the
trade or business but to tax whatever represents circulating
capital or profits in respect thereof in the hands of the
taxpayer.

Thus the taxability of fire insurance proceeds,

for example, depends on whether the property destroyed was

112

fixed capital or circulating capital.
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If the insurance

receipt is in respect of the latter, it is taxable.

On the

other hand, if the compensation is for the loss of fixed
capital assets, such as plant or premises, it will be
regarded as capital and therefore not taxable.

Where a

trader ta&es out insurance compensating him for loss of
profits which he would have earned but for the destruction
or otherwise of the trade or business, such proceeds are also
taxable.

In such a case, the courts will regard such

proceeds as representing sums calculated as equivalent to
and in substitution for those lost profits.

It must be

pointed out, once again, that for the determination of the
taxability or otherwise of an insurance payment, the dist
inction between fixed and circulating capital is of consider
able significance.
(iii) Lrovernment subsioies.
It would appear that government subsidies granted
to a taxpayer are in certain cases taxable.

Whether a

particular subsidy is subject to income tax would depend on
the purpose for which it is paid.

The purpose of such

subsidies may usually be gathered from the forms of the Act

107.

Gliksten & Son Ltd. v. Green Z.1922/ A.C.38I. The
House of Lords decided that the receipts from fire
insurance on the appellant’s stoc£-in-trade consisting
of a quantity of stored timber were income.
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or Instrument granting the subsidy.

If a payment is made to

assist the taxpayer in meeting capital expenditures, the
subsidy will be regarded as a capital receipt and therefore

not taxable. 1 OR

On the other hand, if the main purpose

of the subsidy is to enable the trader to perform his trading
operations more profitably, it will be treated as a trading
receipt.
(iv) Profits from illegal activities.
Once it is established that a business, trade,
profession or vocation is being carried on, the profits
which arise therefrom are taxable regardless of the fact that
trie taxpayer’s activities are illegal under Ghanaian law.
The position is the same under English law where the Courts
have held that illegality of a trade or business is no
defence to a claim for tax on its profits.

Thus, profits of

a street bookmaker, 1 0 vQ the automatic machine exploiter, 1 1 0
and the whisky exporter,-*-1-1
-

all of whom were carrying on

illegal trades were held to be taxable.
applies under Canadian law.

The same rule

Thus it was neld that the

profits of a bootlegging business contrary to the laws of
lip
113
Ontario
and profits of prostitution
were income.
106.
109.
110.
111.
HI.
113.

Seaham Harbour Docks Co. v. Crook (1931)16 T.C.337.
Southern v. A.B. (1933) 1 K.B. 713*
10aim v. Bash (193*0 1& T.C. 5^3*
Lindsay v. I.R.C. (1933) 13 T.C.l+3.
Minister of Finance v. Smith (1927)A.C. 193*
No.275 v. fruN.R. 55 D.T.C. ^39. The position is the same
under U.S. income tax law. See j ames v. United States 36
U.S.213 (I96I) Rut kin v. United States 3^-3 U.S.I30
Commissioner v. Sullivan. R56> U.S. 27.
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A question arises:

Is there any justification for

imp.j&0 lng taxes on illegal activities?.

Under English lav/,

for example, the justification for taxing profits from
illegal activities is said to lie in the fact that the words,
■trades1, 'business', 'profession' or 'vocation' as used
unc er the income tax laws make no distinction between the
legality or otherwise of the activities carried on by the
taxpayer.
Tax law.

Ilk

The same argument could be made under the Ghana

Another reason for taxing profits from such

activities is said to be that the exemption of a taxpayer
from taxation just because he chose to carry on his trade
or business activities in a manner prohibited by law would not
d0 in the interest of public policy.

To exempt such a tax-

,ayer would amount to encouraging the growth of illegal
trades which it is the duty of the law to suppress.

It would

serve as an incentive to taxpayers to engage in activities .
which might be harmful to the economy and retard economic
growth.
The Irish Courts, on the other hand, have found
no legal justification for imposing taxes on such trades.
Thus, in a case where a man had derived profits from carrying
on a sweepstake which were profits from a criminal enterprise

1 1 *+.

for the U.S. see Commissioner v. Tellier 3^3? U.S.
687 (I966) said Mr. Justice Stewart at p. 680 "we
start with tne proposition that the feaeral income
tax is a tax on net income, not a sanction against
wrongdoing
One familiar facet of the principle
/continued on next page.
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the Irish courts came to the conclusion that such profits
iere not taxable,

115 the reason being that no construction

could be admitted which recognised that the state should
come forward and seem to tane a profit from what the state
prohibited because the state ought to have prevented it,
Whilst acknowledging the force in the argument put forward
by the Irish courts, it is nevertheless submitted that the
present practice under Ghana law of taxing profits from
illegal activities is proper.
A problem arises, however, when we come to consider
what 'deductions’ and expenses should be allowed to a tax
payer who carries on illegal activities.

For example,

should he be allowed to deduct fines and other penalties
incurred by him in earning such profits?

It should be noted

that present rule uncer Ghanaian law, is that fines and other
penalties incurred in the production of such profits are
disregarded for tax purposes. The same rule is adopted
116
under English law.
It may be argued, for example
that since the Ghana Decree makes no distinction between
legal and illegal taxable activities it is only logical that

11*+. contd. from previous page.
is the truism that the
statute does not concern itself with the lawfulness of
the income that it taxes. Income from a criminal enter
prise is taxed at a rate no higher and no lower than
income from conventional sources'*.
115. Hay.es v. Duggan (1929) I.R. *+06. _
_
116. I.fi.C. v. E.C.Warnes & Co. Ltd. £1912/ 2
12 T.C.2^7. X.
v. Von Glehn & Go. Ltd. £19207
1 K.B. 553, 12 T.C.232.
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a taxpayer who carries on an illegal trade should be
allowed to deduct “all outgoings and expenses wholly and
exclusively incurred in the production of income"
whether such expenses be fines or penalties.
Under U.S. tax law, for example, which allows the
deduction of “ordinary and necessary business expenses'*

118

the practice of the Courts has been to allow all expenses,
whether or not incurred in connection with illegal
activities but to disallow deductions which“would frustrate
sharply defined national or state polities prescribing
119
particular types of conduct'*.
Following this rule,
expenses incurred by a taxpayer in the unsuccessful defence
1 0
of a criminal prosecution were allowed. ^
Also allowed
were rent and wages paid by a taxpayer in connection
121

with illegal bookmaking establishments.
Under Ghana law, however, there would appear to
be legal justification for allowing a taxpayer to deduct
rents and wages paid in connection with illegal activities.
These expenses, it is submitted, could properly fall within
122
the expenses rule.
However, fines, penalties, and
117.
118.
119.
120.
121.
122.

N.L.C.D. 76 para. 8.
I.R.C. 195*+ s. 162(a).
Commissioner v.Heinin^: er, 32O U.S. ^-67 at p. *+73*
Commissioner v. Teliier 383 U.S. 687 (I966)
Commissioner v. Sullivan 356 U.S. 27 (1958)
N.L.C.D. 78, para. 6.
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litigation expenses cannot be allowed under the Ghana rule
since, as we shall observe, the expenses allowed are only
limited to outgoings wholly and exclusively incurred by a
123
taxpayer in the ‘production of income’. J
For this reason,
it is submitted that the present practice of disallowing the
ceduction of fines and penalties incurred by a taxpayer who
carries on illegal activities is legally justified.

So

also is the refusal under English law to allow the deduction
of fines arid penalties.
(v) Gifts.
It has been observed that for a receipt to be
taxable under the Ghana Income Tax law it must be ‘income’
derived from one of the specified sources.

Even though a

gift may be regarded as income, it cannot be said to be
derived from any of the specified sources, namely, trade,
business, profession or vocation.

For this reason, amounts

received as gifts or windfalls are not taxed under the
Ghana income tax law.

In 1923, Howlatt J., emphasises this
12k when he said: 125
point in the case of Ryall v. Hoare
“The second class of cases to be excluded
consists of gifts and receipts, wnether the
emolument is from a gift intervivos or by will,
or from finding an article of value or from winning
a bet.11

I23. Gee cases like Strong v. Woodfield 1X ^ 06/ 5 T.C.215*
I.R.C. v. S.C.Warnes & Go. Ltd. ^.1912/ 2 K.B.1+M+;
12 T.C.227. I.R.C. v. von Glehn & Co. Ltd. </19207
12 T.C.232.
12k. Z1923/ 2 K.B. kk7.
125. Ibid., at p. ^5^.
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In the case of Gagnon v. M.N.R.

(a Canadian

case) however, the Canadian Income Tax Appeal board appeared
to have tatcen the view that gifts to traders may in some
cases be taxable under the income tax law.

In this case,

a taxpayer, a druggist whose stock-in-trade had been
Destroyed by fire, received a substantial amount of money
which nad been raised by public subscription and which was
paid to him by a relief committee.

The Canadian Income

Tax Appeal board held that as the amount received was
analogous to money received from a fire insurance company,
such a receipt must be put in the place of stock-in-trade
and was therefore taxable.
However, this decision was disapproved by the
127
Canadian Exchequer Court in a later case.
In that case
the appellant, a grower, packer and shipper of vegetables,
suffered heavy flood damages to crops, equipment and fields
as a result of a severe storm.

A public-spirited organis

ation incorporated to provide relief and assistance to victims
of the storm paid to the appellant, pursuant to a formula,
tne sum of 39)000 dollars for crop losses.

The appellant

spent the money in rehabilitating the farm, clearing up
debris, repairing equipment and paying for new supplies and
seeds.

It was held that the monies received were not taxable.

126.

(1953) 53 D.T.C. 273-

127.

federal Rarms Ltd. v. M.N.R. (1959) C.T.C. 98.

1±9

In the opinion of G meron J., the payment was a
voluntary personal gift and nothing more, unrelated to the
business activities of the appellant.

He refused to regard

the payment as being analogous to fire insurance proceeds
paid for the destruction of stoc&-in-trade.

Though

difficult to craw a line between the two cases, it is
submitted that Cameron’s decision appears more logical
since gifts as such do not come within the definition of
income.

The payment did not have trie quality of recurrence

and more importantly, it did not result directly from any
trading operation but was made as a

result of the sympathy

engendered in the public mind for the flood victim.

To

equate a voluntary payment given to a taxpayer in the event
of destruction of his stocE-in-trade by fire with a fire
insurance payment is to introduce a new source of taxable
income into the income tax law.

There is no doubt that if

such a case were to arise under the Ghana law, Cameron
J.1s decision would be followed.
(vi) Cancellation of debts.
Under English law, cancelled, forgiven or
remitted debts which relate to a capital indebtedness do not
give rise to income.

Prior to i960, tne rule under English

law was that the cancellation or release of debt incurred
on revenue account was not a trading receipt in the year of
release.

This rule had been laid down by the House of Lords

120

ixi British Mexican Petroleum Co, Ltd. v . Jac&son

. In

tnat case the appellant carried on the business of buying,
selling, refining, shipping and dealing in oil.

By reason

of a slump in the petroleum business in 1921 the appellant
was unable to pay for large quantities of oil which it had
ordered.

In the accounting year ending 30th June, 1921,

the appellant was indebted to its supplier in the amount of
xl,073,281.

At 30th September, 1921 the amount of

indebtedness was £1 ,270,232.
By an agreement made between the appellant and
its creditors it was released from its indebtedness to the
extent of £9^5?000 on payment to the oil supplier of
£325?000.

The Crown contended that the amount which had

oeen treated as an expense of the trade, deductible from
the gross profits in the account to June 301eh., 1921, to the
extent to which it was subsequently released, was in fact
never expended and that the account should be re-opened and
the amount of the abatement brought into account in a
computation of profit for that period.

Alternatively, it was

contended that the amount of the sum released should be
brought into the accounts in the period in which the release
was grantea.
The House of Lords rejected both contentions and
held that tne account to June 30th, 1921 could not be
128.

(1936) 16 T.C. 570.
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re-opened as the amount of the liability there stated was
correctly stated and that the fact that the creditor
subsequently forgave part of the debt afforded no justifi
cation for re-opening the account and substituting for the
amount then legally due, the lesser amount which the
creditor was subsequently content to accept.

Neither was

the amount released includible in the accounts for the
year of release because the appellant did not in those 18
months either receive payment of that sum or any right
to receive payment of it.

The effect of this decision has
129
now been reversed by statute.
The position now under
-mglish law is that if a debt incurred for the purposes
of a trade or profession, is released after April 5? 19&0,
tne amount released is to be treated as a receipt of the
trade or profession.
A question arises:

Is the decision in the British

Mexican case applicable under Ghana tax Law?

In other words,

are cancelled or released debts incurred on revenue account
129.

See M.A. i960 8.36(1) now Income and Corporation Taxes
Act 1970 s.136. See also U.K.Report of the Committee
011 tne Taxation of Trading Profits, 1951? Cmd. 8189,
page 50? paras. 147 &nG 1h8. This committee was of the
opinion that the result in the British Mexican case
should not be all owed to stand. It was therefore
recommended tnat where a sum has been properly
allowed as a business debt in the past, but in a
later year the liability is released, the sum so
released should be treated as a business receipt
for the year in which it is released.

12k

taxable?

As we have already pointed out decisions of

foreign courts are not binding on the Ghana courts.

They

are only referred to when there are no locally decided
cases on the point in issue.

But even where decisions of

foreign courts are considered in the Ghanaian courts, they
are of persuasive authority only.

In other words, a Ghanaian

court may refuse to apply a decision of a foreign court if,
in its view, such application would lead to unsatisfactory
results.
no
Aver, though there is/locally decided case on this
issue, it is submitted,that the decision in the British
Mexican case is unsatisfactory and should therefore not be
applied in the Ghanaian courts.

Where the decision is

applied, the Revenue loses on two counts whilst the taxpayer
derives an unfair advantage.

In the first place, the

revenue debt is allowed as a business expenses in calculating
profits.

Secondly, whan such a revenue debt (allowed earlier)

is subsequently released, remitted or forgiven the taxpayer^
is not liable to pay tax thereon.

In effect, the taxpayer

is allaed an expense which he did not incur.

If such

an allowance is made to the taxpayer when calculating his
profits, then there seems to be no justification for
exempting the released debt from tax.
It must be appreciated that a released debt cannot
be likened to a gift.

This is because unlike a gift, the

Revenue debt is deducted from gross income of the taxpayer

123
in order to arrive at his net taxable income.

In order to

prevent the unsatisfactory results produced by the decision
in the british Mexican case, it is suggestea that in such
cases either the account for the period in respect of which
the debt was incurred be opened to incluae the released
cebt, or if for any reason, the account cannot be opened,
oe taxed as a revenue receipt in the year of cancellation.
moreover, unc.er the Ghana Income Tax Decree, it would appear
that the Commissioner has power to re-open previous account.
For example it is stated that,
“if the Commissioner discovers or is of the
opinion at any time that any person liable to tax
has not been assessed or has been assessed at
a lesser amount than that which might have been
charged, the Commissioner may and often as may
be necessary, assess such person at such amount
or additional amount, as according to his
judgment ought to have been charged." 130
This power, it is submitted, cjuld be relied on by the
Con missloner to re-open previous accounts so as to include
released or cancelled debts.

(C)

Dividends. Interests and Discounts.
As we have already observed, ‘dividends', ‘interests*

or ‘discounts1 are also subject to income tax under the Ghana
Decree.

130.

Even though the charging provision merely states

N.L.C.D. 78, para. k7.

12*+

''dividends, interest or discounts;"

it must be remembered

that this is governed by the main charging provision which
provides for the charging of income in respect of sources
contained in the various charging paragraphs.

This means

that only 'income1 from dividends, interests or discounts
can be subject to tax under the tax base.
(i) Dividend
Since, as we have noted, only 'income' dividends
are subject to tax, the 'rule' is that only profits of an
income nature declared by the company, for distribution as
dividends to its shareholders are assessable to tax.

For

the purpose of the rule, a distinction is made between
distributions of the Company's trading or business profits
in the one hand and distributions of profits from its
capital or distribution in the form of capital profits, on
the other.

The former are taxable as dividends but not

the latter.

Thus, distributions of company profits from the

resale of its capital assets or on its liquidation made in
the form of bonus debentures, or bonus shares or other
forms of capitalised assets to the shareholder are not
assessed to tax.
As we shall soon see, the present provisions on
the tax treatment of corporate dividends are far from
satisfactory.

Under the Income Tax Decree, the basic rule

is that all Companies, whether resident or not, are taxed

on their full profits without any deduction in respect of
profits appropriated for the payment of dividends.
Companies pay flat rates of taxes, the rates being determined
by whether or not the profits of the company are to be
retained in Ghana.

The main idea behind the difference in

the tax rates is to encourage companies to re-invest their
profits in ghana.
rates,
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Thus, under the present corporate tax

profits retained in Ghana attract a 50^ tax, whilst

profits not retained in Ghana are taxed at 6 2 rate.

For

companies registered under the Excise Ordinance of 1953 these
rates are 5Qfc and 57~h% respectively.

Special provisions

132

apply to companies wholly owned by Ghanaians and whose
chargeable income does not exceed N#20,000.
A problem arises in connection with the tax
treatment of corporate dividends.

This is because while the

Decree contains detailed provisions on the tax treatment of
dividends distributed by companies resident in Ghana, the
provisions governing the tax treatment of dividends distri
buted by non-resident companies are inadequate.

131.

N.L.C.D. 78, para 23(3) Fifth Schedule

132. Sucn companies are taxed as follows:
Chargeable income
First m
Next W
Next W

5,000
5,000
10,000

nate of tax
30*
3%

In the case

126

of resident companies

the following rules are provided

for the tax treatment of dividends distributed by them.
First, it is provided that where a resident company
distributes dividends, it is entitled to deduct therefrom
tax at the rate paid or payable by such company for the
year of assessment within which the dividends are declared
l^lf

payable. u

This means that the date when the profits were

earned by the company and the rate at which those profits
were taxed are disregarded for this purpose.

Thus, if a

company makes a profit of say, £100, in 1970 when the
corporate tax rate is 50$ but declares such profits as
civ id ends in say, 1971? when the corporate tax rate is 6Qfc
it will be entitled to deduct a tax of 6Q% from the
dividends when distributed.
The Decree does not state whether the company can
retain for itself the tax so deducted or must pay it to the
Commissioner.

However, it would appear from the wording of

133. Under the Ghana Decree, a Company is resident, in Ghana

if the control and management of its business are
exercised in Ghana. A non-resident company means a
company the control and management of whose business
are exercised outside Ghana. See N.L.C.D. 78, para.83.
For the meaning of ‘control and management1, see the
following cases. De Beers Consolidated Lines v. Howe
(1906) A.C.h145* Calcutta Jute Mills Ltd. v. hicnelson
(1876) 1 Sxch. D. ^28.
San Paulo (Brazilian)
hailway Co. v. Carter (I896) A.8.31* CeSena Sulphur
Co. Ltd. v. Nicholson. Unit Construction Co. v.
nullock (i960) A.C.351.
13^. N.L.C.D. 78 para. 16(1). To cetermine when a dividend is
'aeclared', see Ghana, Companies Code Act 179? 1963
ss. 73d) 168, 173? 171k

1*7

paragraph l6(l)(ii) of the Decree, that a resident company
is entitled to ^.eep ior itself, the taxes so deducted*
There, the Commissioner is given the power,

presumably

in cases where a shareholder refuses to pay tax on income
from other sources, to direct a resident company to deduct
tax from dividends payable to a shareholder at a rate greater
than the rate or rates paid or payable by such company for
any year of assessment.

The point worth noting is that

in any such case it is only the excess of the tax deductable
that constitutes a debt due to the government which must be
payable by the company.

The inference, therefore, is

that where a resident company deducts tax at the ’normal*
rate from dividends distributed, it is entitled to retain
such tax for itself.
The Decree further provides tnat on payment of
tne dividends, the resident Company must furnish each
shareholder with certificate specifying the gross amount of
the dividend, the amount of tax, if any, deducted, and the
net amount paid, to the shareholder.

The gross amount

of the dividend forms part of the shareholder's assessable
income for the year by reference to which the tax was
deducted.

135.

The shareholder, however, gets a credit for the

N.L.C.D, 73, para. 16(*).

1*6

corporate tax so deducted by the Company.

136

.‘/here,

however, no such deduction has been made, the gross amount
is talien to be the amount of the dividend increased by the
rate of tax borne by the profits out of which such dividends
137
were paid.
The tax, if any, deducted from such dividends
is set off against the shareholder's total tax liability.
however, when the shareholder has already paid his taxes
and he has no further tax liability, the tax on dividends
138
is repaid to him,
if the amount of tax deducted from the
dividends is gteater than the amount of tax payable by the
139
taxpayer on his total income, the excess is refunded to him.
As we observed earlier, the Decree fails to
provide adequate rules to govern the tax treatment of
dividends distributed by non-resident companies.

More

specifically, the Decree is silent on whether or not a non
resident company can deduct taxes from dividends distributed
to its shareholders and, if so, whether it can retain for
itself the taxes so deducted.

These points, it is

suggested, must be clarified under the Decree.

It must be

emphasised that in a country line Ghana where the degree
of taxpayer voluntary compliance is low and the collection of

136. Ibid., para. 17(1).
137. I bid. , para. 15.
138. Ibid.,
139. I Did.,

para. 17(1)(b)(i).
para. 17(1)(b)(ii).
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taxes is difficult, the credit-to-shareholcer method of
taxing dividends is to be preferred.

This is because the

credit-to-shareholder method not only provides a built-in
sanction against failure by a taxpayer to declare his income
from corporate distributions, it also compels the shareholder
(admittedly, one whose marginal rate is below tne corporate
rate) who wants to benefit from the credit to file a return.
One general point must be noted in connection
with the present tax treatment of dividends distributed
by resident companies.

As we observed, where a resident

company distributes its profits in the form of dividends
to its shareholders, it is entitled to recoup itself to the
extent of the tax deducted from the distribution of divi
dends paid by it.

This means that the more dividends

such a company pays out, the more its recoupment of the
corporate income tax it has paid.

While this system avoids

subjecting the shareholder to a two tier system of taxation
widely referred to as 'economic double taxation',

IkO

it

poses a problem to the company which wants to build up its
capital from its profits for

ItO.

development and expansion

Under this system the company pays a separate corporate
ion tax on its profits and the shareholder pays
income tax on the dividends distributed out of the
same profit, bee, Income and Corporation Taxes
Act, 1970, s. 2^3.
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but at the same time, wants to recoup as much as possible
oi the tax it has paid out of its profit.

On the face of it,

the present system would therefore, appear to discourage
the Duilding of capital out of the profits of the company.
However as we shall see, the Ghana tax Decree, does not tax
a company on its undistributed profits if the accumulation
has been made for genuine and essential business needs.
(ii) Interest or discount.
Interest represents the return given for the use
or a loan of money and especially in commercial transactions
in which the interest is based on a reasonable commercial
rate of return on the invested capital, such interest is
generally regarded as an assessable income receipt.

Discount

is also a return for the use of loan capital deducted in
advance and where calculated on the basis of a commercial rate
of interest, this is generally regarded, as in the case
of interest, as an income receipt.

Under the Ghana Income

Tax Decree, the term ’interest1 is defined to include loan
interest, trade interest, deposit interest, mortgage interest
Ikl
and debenture interest.
Two classes of interest are
however exempted from tax.

lHi. Gupra, para. 83*

These are first, interest paid
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or creoitect to a taxpayer on post office savings

and

second, interest on certain bonds held by non-residents

Ik3

Under this heading, we propose to discuss briefly, first,
the implications of the aforementioned exemptions and
secondly, problems arising out of the taxation of loan
and mortgage interests.
(a) Interest on post office savings.
As we have observed, interest paidor credited
to a taxpayer in respect of his post-office savings or
deposit accounts is completely exempt from tax.
be noted, as a matter of interest that Nigeria,

It must

Ikk

Ghana, also exempts all savings banm interest.

The United

kingdom also exempts individuals from income tax (but not
surtax) on postoffice savings bank: interest
£15. l*+5

not exceeding

The purpose of the exemption under Ghana law is to

encourage thrift and to provide an incentive to taxpayers,
specially those in the rural areas where there are no
commercial banting facilities to utilise the post office
savings bank.
The present exemption of interest on post office
savings, it must be noted, is in direct contrast to the

lk2. Ibid., para 7(1)(j).
1^3* Ibid.. para. 7(1)(k).
Ikk.

Income Tax (Management) Act, 1961, No. 21.
schedule 3, para (0).

lN5.

I.C.T.A. 1970, s.blk.
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view taxen by the East African Commission of Inquiry on
Income Tax in 1956-57*

1^-6

Considering the question of the

exemption of post office savings, the Commission noted
that from tne purely fiscal point of view, there were strong
objections to conferring special privilege on particular
tiinds of investment income.

The Commission, obviously

influenced by the refusal of the 1955 U.K. Royal Commission
on the Taxation of nr ofits and income

lL-7

to regard

expenditure rather than income as affording the better
measure of taxable capacity for the purposes of a direct
annual tax upon persons, refused to recommend the exemption
of interest on savings bantc deposits on the ground that
income tax is more equitably distributed between taxpayer
if no allowance is granted in respect of that part of
1KH
income tnat is saved.
In other words, the Commission
considered the equity in taxation more important than the
need to encourage particular forms of small savings.
A question arises:

Is there any justification

for the exemption of interest on post office savings under
Ghana law?

The logic in the Commission1s argument cannot

be denied.

Since we rejected consumption as the basis of

income taxation on the ground that it would result in
1^6. Supra., para. 605*
lK7* Supra., para. 63.
1U8. East African Commission of Enquiry on Income Tax,
1956-57j para. 605.
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inequity between taxpayers, it could be argued that for
the sake of consistency we should also reject the exemption
of post office savings bank interest.

However, as we noted

earlier, equity alone should not determine the tax structure.
In addition to guaranteeing equity, the tax structure, as
we noted, must encourage taxpayers to save and invest.

But

even if equity were the sole determining factor, the
argument could still be made that that in Ghana*s case the
exemption would appear to have done no great injury to the
equity principle since the greater percentage of taxpayers
who utilise the post office savings banks are usually
l*+9
those with small incomes which are exempt from income tax.
It must also be appreciated that by encouraging taxpayers
to utilise the post office savings bank, the law indirectly
encourages taxpayers to provide funds for the financing
01 governmental projects.

This last point, it is

submitted, would justify the exemption of such interests.
(b) Interest on bonds held by non-resident s.
As we pointed out, the second class of interests
exempt from income tax, comprises interests on bonds held
1^9*

For example, iigures released in December 19&7,
showed a balance of about N08,5OO,OOO in
deposits at the ^ost office and the number of
depositors approximately 773>000.
^ee Ghana,
Handbook of Commerce and Inoustrvn ministry of
Trade, Accra, p. Ik5.

13^

by non-residents

and issued by the Ghana Government,
151

■:>y a co-operative society ur by a statutory corporation.
Apparently, the idea behind this exemption is to attract
foreign exchange into Ghana by removing the risk of double
taxation of such interest income.

The question that arises

is whether such exemption serves any useful purpose.
Glsewhere in this study, we

examine the effect of tax

exemptions granted to non-residents.

Suffice it to say,

however, at this stage, that such exemption is of doubtful
value to both the grantor country, namely Ghana, and the non
resident bondholder.

Taking as an example, the case of

a bondholder who is either a U.S. citizen or a U.K.
generally
resident, we find that he is/Subject to full U.S. or U. ...
income tax on his world-wide income, that is, including the
interest on the Ghana bonds.

Such taxholder however, is

entitled to either a U.S. or U.K. tax credit in respect of
150. for meaning of ’non-resident' see N.L.C.D. 78 para.83.
1

ibid., para 7(1)(k). Nigeria has similar tax exemptions
for non-residents. See Income Tax (Management) Act 1961,
No. 21, Sch.III, para(e). The following bonds issued
by the Government of Ghana are tax free in the hands
of non-residents:
1. Government of Ghana 52> (Reg.) Stock 1 9 8 2 -8 7 .
2.
11
u
11 5 ^ Conversion (Reg.) Stock
1971-76.
3.
"
"
" 52$ Liberation (Reg.) Stock
1981-86.
L.
"
"
"
6p Liberation
“
11 1971-76
5.
"
n
“ 5'2/° Registered Stoc& 1983-88
6.
"
"
"
%
"
"
1970-75
7.
"
"
11 52$ Stabilisation (Reg.) Stock
1981-86.
8.
"
“
" % Funding Reg.Stock 1977-82.
9.
"
"
" 5*2" $ Treasury Loan 1970-7^.
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income taxes paid in respect of such foreign income.

The

point worth noting is that where, as in the case of the Ghana
exemption, such taxpayer is exempt from income tax on such
income, he is denied such foreign tax credit.
ihe result is that where such taxpayer is exempt
from tax on his foreign income, such foreign income is
subject to full U.S. or U.K. income tax.

In other words,

such bondholder has to pay to his ‘home* country whatever
taxes he is spared by the Ghana Government.

An argument

can therefore be made against the exemption of interest on
bonds held by non-residents on the ground that such
exemption results in a revenue loss to the Ghana Government
by shifting tax revenues from Ghana to those foreign nations
to whose income taxes the bondholder is subject.

Thus,

in the final analysis such foreign tax systems nullify whatever
benefits both the non-resident bondholder and the Ghana
government expect to derive from such exemption.
(c) Loan interest.
It has been pointed out that all interest on loans
is subject to income tax.

In practice where the interest

charged reflects a commercial rate of return such interest
is normally regarded by the Revenue as taxable income and is
assessed to tax accordingly.

The problem that arises in

connection with the taxation of loans in general is the
difficulty of detecting such loan transactions and assessing

136

the interest element to tax.

Apart from ordinary bank

and institutional loan transactions, which are easy to
detect, one of the most popular methods by which indigenous
traders can raise credit is through a straight-forward cash
loan given without security, except for the creditor1s faith
in the debtor1s honesty.

Such loans are frequently taken

by traders who, seeing an opportunity to matte a quick profit
on a certain line of goods, borrow money for a short period
from close friends and acquaintances.

The problem arises

from the fact that the parties are reluctant to divulge the
terms of such transactions because of the personal nature
of the agreements.
Even with registered money-lenders whose loan
transactions are generally easy to detect, they seem to
have devised a way of concealing the amount of interest
152
charged on loans.
Under the Moneylenders Ordinance,
every moneylender is required to take out an annual
money-lenders licence.

^

The terms of any loans

granted have to be reduced into writing by a memorandum
containing all the terms of the contract, especially the

152.

Supra.T 19^0* No* 21 of 19^0.

153.

Ibid.. S.l+(1).

137

date on which the loan was made, the amount of the principal
of the loan, and the rate of interest, if any, per centum
per annum.
The inclusion of the rate of interest in the
memorandum is designed to serve two purposes.

First, to
15*+
ensure that the interest charged is not excessive
and
secondly, to help determine the income of such lender.

The difficulty of detecting the interest element in such
loan transactions arises from the fact that the law does not
require that interest has to be charged on every loan
(though it is inconceivable that a money-lender would
advance an interest-free loan).

Thus in order to avoid

liability to tax on the interest element, all that the
lender states in the loan document is the sum to be paid
on the redemption date,
free of interest.

as if this were the amount borrowed

In reality, the amount payable at the

redemption date combines both principal and interest due.
Whilst failure to state the rate of interest charge normally
arouses suspicion, it must be appreciated that without the
cooperation of the taxpayer and the borrower, not even the
most efficient tax collector can determine the interest
content.

The result is that, in many cases, money-lenders

are able to evade taxes on their loan interests.
15k.

Ibid., s. (13).
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( ) Interest for customary mortgage or Pledge.1J^
Another source of taxable income that presents
difficult administrative problems is the interest from the
customary mortgage or pledge. There are three kinds of
1?6
mortgages under Ghana law,
the legal mortgage, the
equitable mortgage and the customary mortgage or pledge.
In spite Qf the existence of legal and equitable mortgages,
the most popular form of credit transaction among the
indigenous population, especially the cocoa farmers, is
the customary mortgage or pledge.
Under the Customary law a person can mortgage any
type of property.

Land has, however, for a long time,

been the principal resource normally used as security for
credit.

A customary mortgage can be created orally or in

writing and,
•‘it is an essential element of a native
mortgage that possession of the mortgaged
premises should be given to the mortgagee
at the time when the transaction tanes ^lace
between the parties.1'
A well recognised rule under customary law is that where
property has been mortgaged, the mortgagee, in the absence

155. The terms ‘Customary Mortgage* and1Fledge' are used
interchangeably to refer to the same transaction. Under
Unglish law, however, mortgage refers to giving one's
immovable property as security for debt due and pledge
refers to the giving of movable property.
156. For full discussion, see Ollennu, Customary Land Law
in Ghana. London (1962), Chap. 7*
157* Fer Michelin J., in AdIei v. Dab anna (I93O) 1 h.A.C.A.
63 at p. 66.
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oi any agreement to the contrary, is absolutely entitled to
enjoy without any hindrance whatsoever, all profits accruing
therefrom, nor is he accountable for the profits so enjoyed,
the profits accruing from such mortgaged property in effect
constitute the interest charged on the customary mortgage,
rhe current practice, is therefore that, instead of fixing
proper interest rates payable in cash, most mortgagees prefer
to use the usufruct of the land as interest.
Two problems arise in connection with the
taxation of such interest on customary mortgages.

First,

the fact that such customary mortgages are usually created
orally makes it administratively difficult to trace and
identify such mortgages.

Secondly, the fact that the usu

fruct of the mortgaged property is usually taken as the
interest payment in place of a proper interest rate payable
in cash, presents, in many cases, an added problem of
valuation.

Where, for example, the mortgagee sells the

produce on the market for cash no problem of valuation arises,
and he is accordingly taxed on the income.

However, where

the mortgagee uses such produce for home consumption, two
questions arise.

First, should the mortgagee be taxed on

such produce which, in effect, constitutes his interest

153.

Bee Bentsi-Enchill, Ghana Land Law. London (1964)
at p. 377. Sarbah, Fanti Customary Law, at p. 83.

iko

payment? and secondly, if so, how should such produce be
valued?

These problems have proved so difficult that in

practice, unless the usufruct of the land is sold in the
market, interests from such customary mortgages escape tax.

(d) ’ oharf.e or annuity.
For a charge to be taxable under the Decree1, it
must be a charge of income.

Thus, where a taxpayer makies

a charge on his income, in favour of another, such charge
is wholly taxable to the recipient.

However, where the

charge is made on his income - producing asset only the
income arising therefrom will be subject to tax.

It must

be noted that in order to constitute taxable income in
the hands of the recipient, the charge of income or incomeproducing asset must be legally enforceable.

It must also

be noted that where a charge, though legally enforceable,
is used as a tax-avoidance devise, that is, to reduce the
disposer’s taxable income by shifting his income to the
159
recipient, such a charge can be disregarded for tax purposes
Income from annuities are also chargeable to tax.
An annuity, it must be noted, is not an annual payment, it

159.

N.L.C.D. 78, para. 1*+(1).

141

is any amount payable on a periodic basis whatever the
period of time between one payment and the next.

There are

two Kinds of annuities, (1) Acuities payable under a will where an annuity is payable under a will, the whole of
the income received by the annuitant is taxable as income.
(d) iurchased annuities - the types of purchased annuities
are annuities certain, and annuities dependent wholly or
partly on the survival of the annuitant, that is to say,
purchased life annuities.
Under the present Revenue practice, annuities
certain, that is, annuities payable for fixed periocs
not dependent

on the survival of the annuitant are taxed

on the interest element only;
exempt from tax.

the capital element is

The capital element to be eliminated

is the portion of the annuity which the purchase price
bears to the total payment.

Tax is then charged ead'h

year on the amount by which the annuity payment exceeds
the capital content.
Axamole

A pays £^,000 for the purchase of an annuity of £500 for
10 years certain commencing on June 1st, 1971
The capital element is 500 x
=

kooo

£1+0 0 .

The capital element is £^00 and thus A. is assessable to
tax on £100 per annum on the annuity he receives.

l*+2

In the case of purchased life annuities, as the
period of payment is not Known, an estimate is taken of the
expected period of payment in accordance with any mortality
table, involving calculations based on expectancy of life
which may have been used by the Insurance Company in arriving
at a purchase price or where no mortality table was
specifically used, the Revenue may utilise any reasonable
mortality table.

At this stage the expected future

payments will be arrived at and the total sum will be deemed
to be the liice sum payable as if it were an annuity certain
involving the same calculation as stated above (see example).
Tax is then charged each year on the amount by which the
annuity payment exceeds the capital content whether or not
the annuitant survives the period of normal expectation.
ny taxing only the interest element in purchased
annuities the Ghana law thereby rejects the view adopted
by the 1905 U.K. Departmental Committee that a man who buys
an annuity sintes nis capital and takes on income in
exchange and that the division of the income into capital
160
and interest is only a fiction.
It would appear that
by the liberal treatment of purchased annuities, the §hana

160.

See Report of the U.K.Committee on the Taxation
Treatment of Provisions for Retirement. Cmd. 9U63,
(195*+)• para. K85* This view as also put forward by
Lord Green in Sothern Smith v. Clancy.

1^3

government intends to encourage citizens, where possible,
to accumulate savings sufficient to maintain themselves
after retirement.

Such a policy could also minimise the

pressure on government to set up extensive welfare program
mes and would obviate the need to devote resources, needed
in more important sectors of the economy, to the provision
of welfare facilities for the aged and retired citizens.

(IV) Rents. Royalties. Premiums and any other profits
arising from property„
(a) Rental income
in determining what constitutes rental income
the main problem is to distinguish between the fruit and the
tree, that is to say, between amounts yielded by the
property or sources for its use, and amounts realised
through the sale, exchange or other disposition of the
property.

The only problem arising in connection with the

taxation of rental income is the difficulty of assessing
rents from customary tenancies to tax.
(1) Rents from customary tenancies
Under Ghana customary lawly-^ title to land is
vested in either a stool, a substool, a family or an

l6l.

See Dancuah, Atean haws and Customs. London 1928,
pp. 2lR et.seq. Ollennu, Up.cit., pp. bl et.seq.

Ikk

individual.

Although land can be alienated through,

purchase, gilt or mortgage, customary tenancies constitute
important features of customary land tenure.

Customary

tenancies are interests whicn eitner a stranger or a
subject of a stool may acquire in land from another subject,
family or stool.

Generally, all tenancies confer on the

tenant the right to occupy and to use the land for a
special purpose for an indefinite or definite period so
long as the tenant continues to observe and perform the
terms and conditions upon which he was let into possession.
A problem arises in connection with the taxation of rents
from such tenancies because although money has become the
dominant lintc between the landowner and the tenant, rents
in respect of such tenancies continue to be paid for in
goods and services.

An examination of the two most import

ant customary tenancies will reveal the salient features
of such tenancies.
Abusa tenanfcy
Under this tenancy, the tenant is usually given
virgin iorest by the owner of the land to cultivate
ana share the produce of the farm with the owner.

The

tenant normally pays one-third of the proceeds of his efiort
and enterprise to the landlord in return ior the use of the
land.

The rents become due and payable when the crops

mature and begin to bear fruit.

Ik5

Abunu tenancy
Under the Abunu tenancy the owner of the land
may hand over to the tenant an already cultivated farm or
give him financial assistance to make the farm on the
landlord’s land.
produce.

The rent payable is usually half the

It must be appreciated that under both the Abunu

and Abusa tenancies, the landlord and tenant can agree
that the rents should be paid for in services.

In such

cases, the tenant will be required to perform services to
the landlord, usually working cn the landlord’s farm on
certain cays of the week, in lieu of rent.
As we stated earlier, the taxation of such
tenancies presents administrative problems.

First, there

is the difficulty of valuing the services performed by
trie tenant in lieu of rent and secondly, the valuation of the
farm produce paid in return for the use of the land,
especially where such produce is not sold by the landlord
but kept for home-consumption.

In view of such difficulties,

the present Revenue practice is to tax rents from such
customary tenancies only where the produce paid as rent
is sold by the landlord.

162

162. It may be argued that in order to facilitate the tax
ation of rental income from customary tenancies the
Revenue must demand that the payment of such rental
income be made in cash instead of in goods and services,
much an argument would overlook the fact that customary
tenancies in their present form have played a major role
in the development of agriculture in Ghana. They have
enabled poor farmers to acquire land to farm economic
crops. Gy paying rents in kind instead of in cash, the
/continued on next page
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(11) Owner occupier arid notional rents.
Under the Ghana law, owner-occupiers are not
taxed on notional rents.

The taxation of notional rents

involves the .inclusion in the total income of the owneroccupier of say, a residence, of a sum representing income
deemed to arise to him from his ownership of the property.
Under the Haig-Simons definition of income, notional rents
would constitute a form of gain since they constitute
“the market value of rights exercised in consumption".
163
Curiously enough, Cast African law
taxes
homeowners on notional rents even though lihe Ghana, Cast
Africa appears to be no great believer in the Haig-Simon
theory of income.

The taxation of homeowners on notional

rents under East African law was specifically recommended
by the East African Commission of Inquiry on Income Tax in
1

1956.^

^1

A question that arises is whether or not the

exemption of owner occupier from tax on notional rents under
Ghana law, is justified.
162. (contd.) poor farmers have been afforded the opportunity
to secure fertile land without having to lay out large
initial capital to purchase the land or to pay for the
rents. To insist an payment of rents in cash would
therefore maxe it difficult for many farmers to
acquire land for cultivation.
163. East African Income Tax (Management) Act 1958 S.3(b)(b).
16*+. Supra, para. 522. This was the U ,iC. practice. Owneroccupiers were charged under Schedule A. However, the
Finance Act of 1963 abolished that schedule.

1^7

It must be noted that the main reason for the
imposition of tax on such notional rents in the United
Kingdom was that an owner-occupier with a given income,
165
paying no rent, was regarded by tne Royal Commission
as having a larger taxable capacity than a tenant with
the same income out of which he paid rents.

The East

African Commission agreed with the (J.K. Royal Commission
that the assessment of the annual value of the owneroccupied property was sound and therefore recommended that
it should be adopted in East Africa.
Rhilst acunowledging the logic in the Commission1s
argument, it must be pointed out that singling out owneroccupied. premises for taxation is not as equitable as it
seems.

Such a tax involves a certain element of discrimin

ation in attributing an income to the possession of a house
and not to the possession of other consumer durables such
as cars, furniture and art works, all of which constitute
a form of gain and thus tend to give the owner a larger
taxable capacity.

In addition to the argument that

such a tax would involve a certain element of discrimination,
it is submitted that there are other reasons which tend to
justify the exemption of such income under Ghana law.

165. Report of Commission on the Taxation of rrofits
and Income, Cmd. 9^7^ paras. 82^-650-

Ik8

first, even though tne exclusion of gain from this
source appears to discriminate against those who rent, the
absence of such a tax encourages the building and purchase
of houses for occupation.

Since Ghana has, for some time

now, been experiencing a housing shortage which has caused

a steep rise in rents and necessitated the imposition of a
measure of rent control,
be a vise policy.
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the exemption would appear to

It is interesting to note that even the

United States which has a very comprehensive income tax base
has exempted homeowners from tax on notional rents for much
167
the same reason.
Secondly, the difficulties involved in fixing the
annual value of such owner-occupied premises and the cal
culation of notional rents would ma^e such a tax a less
168
attractive proposition to an already over-burdened tax staff.

166. Kent Control Ordinance (No. 2 of 1952).
167. J.T.Sneed, op.cit., at pp. 88-93*
168. The valuation of such notional rents would be most
arbitrary, for example, would a houseowner in the
village pay less than the owner who lives in the city.
How should the differences in valuation be determined.
Equity would require that the valuation reflect rental
values in the different cities and villages. It
must be noted that the problem of valuation was one
of the reasons that led to the repeal of Schedule A
of I.T.A. 1952. See Barry Pinson, Revenue Law
2nd Edition, London, 19^5? PP* 106-108.
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i'xoreover} it would be unfair to tax on notional rents, an
owner-occupier who, because of heavy family commitments
cannot afford to let their houses.

It is submitted that the

aforementioned reasons would justify the exclusion of such
income from tax even though 11equity, free market compat
ibility, and, perhaps to some degree, reduced economic
169
inequality all suggest a change.
(b) Royalties
The term 'royalty1 refers to an amount received
by a taxpayer for the use of his property.

It does not

refer to amounts received for the realisation of property,

which are capital and therefore not taxable.

The mere use

of the term 'royalty1 in an agreement will not make the
amount received taxable if such amount is, in reality,
payment for the realisation of property as opposed to
170
its use.
(c) Lease Premiums
Any Kind of lease premium which is, in essence,
a profit arising from the use of property is taxed under
the Decree.

It should be noted, however, that the use of

169.

J. T. Sneed, op.cit., 90.

170.

See Western Selection Development Go. Ltd. v.
Commissioner of Income ^1962/ 1. G.L.R. 5k7
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the word ’premium1 by taxpayers to refer to a payment does
171
not necessarily ma&e it chargeable to tax.
Che
Decree imposes a tax on income as distinct from capital and
therefore if the premiums received are, in reality,
capital receipts they would not be taxable.

It is suggested

also that there may be cases where the granting of a
lease is in substance, if not in form, a disposal of the whole
of the lessor’s capital investment.

In such a case the sum

representing recoupment of capital would not be income.
Dor example, when a lease for 99 years or any other longer
term is granted at a ’pepper corm rent' in consideration
of a premium, such a premium it is suggested, would be
equivalent to the purchase money that could have been
obtained upon the sale of the freehold and the reversion
would have no appreciable value.

This, it is suggested,

would constitute in substance a disposal of the whole of
the lessor's capital investment and therefore the premium
would not be taxable as income.
It is interesting to note, that lease premiums
have been taxed under Ghana law since the enactment of
172
the first Income Tax Ordinance in 19*+3
whilst under
171.

Greyhound Racine Association. Liverpool Ltd. v.
Cooper (1935) 2 A.E.R. 7*+2.'

172.

. '.ora. . No. 27 of 19*+3> s. 5-
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English law, until 1963, lease premiums were regarded as
being of a capital nature and therefore not taxable. 171
Under Ghana law, the full premium is taxed in the year in
which the premium is paid.

That is, unlike English lav;,

the premium is not discounted according to the duration
of the lease.

Thus, under the Ghana law, it would be

better, from the point of view of the taxpayer, to charge
annual rents instead of

premiums or to spread payments

over the period of the lease and thereby avoid having to
pay tax at steeply progressive rates on the whole of the
premium when paid.
The tax treatment of lease premiums is illustrated
17k
oy the case of A1 I. Anr. v. The Commissioner of Income Tax.
In this case the two appellants were registered as
tenants in common of certain premises and buildings thereon
(whicn were divided into shops, oil'ices and residential
-ccomodation).

The land was held on a 99 year lease from

the Grown of which there were approximately 50 years to run.
Four of the shops in the building were leased, each for a
period of 10 years and each on payment of a premium together

173.

Green v. Favourite Cinemas 15 T.C. 370. See also
Royal Commission on the Taxation of Profits and Income,
Cmd yk?k (1955) P* 255, para. 851* Lease premiums
are now taxed, as rent under Case VIII of Sch. D. See
P.A. 1963 s.12.

17*+.

2 E.A.T.C. No. 37 , l*+9.
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with a monthly rental.

The total of the premiums payable

was 112,000 shillings of which Sh.2;,000 was paid to the
appellant in 1951 and Sh. 87?000 in 1952.

Each appellant

as assessed to income tax in respect of the year of income
1952 on his half share of the Sh.87,000 received in 1952.
They appealed to the Local Committee on the ground that the
amount of the premiums should be spread over the period
of the lease and taxed accordingly.

The local committee

rejected the appeal.
On appeal to the Supreme Court, the appellants
argued that the premiums were capital and not income receipts
and alternatively, that if they were income receipts, they
should be spread over the period of the leases and taxed
accordingly.

The Supreme Court rejected both contentions

holding that the premiums were income and not capital
receipts and that they were taxable in a lump sum in the
year of receipt and no other year.

(d) Any other profits arising from property.
This is a general sweeping up clause introduced
into the law because it is not always possible to envisage
what separate and different types of income might arise.
The word ’property’ is not restricted to houses or premises
but it relates to any property.

It must be noted that this

clause is governed by the word 'income' used in the opening
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clause of Paragraph 5 of the Decree.

Thus, to he taxable,

the profit must be income and not a capital accretion.
It does not cover isolated profits.

Thus, for example if

a parson had a house or any property which he sold at a
price greater than he paid for it, if he were not engaged
in trace or business of that kind, that would not be income.
175
This provision has been interpreted
to include a
share bonus declared to a shareholoer of a company out
of undistributed profits on account of the shares which
he holds in a company;

payments made by a taxpayer to

the widow of the deceased owner of a trade name for use
of that trade name, and payments made for the use of
patent s.

175.

Per W.B.Dare - Gold Coast Legislative Council
Debates, Session 19^3-August 20, 19^3
pp.66-67.

) (v) OTHER PERIODICAL OR DEFERRED PAYMENTS DERIVED FROM
TRANSACTIONS AFFECTING LAND AND NATURAL RESOURCES IN GHANA
(Sub-paragraph 5f)

This provision needs to be examined in detail
because of the interesting points it raises.

Before we can

ascertain its meaning and scope it will be necessary to study
the circumstances which led to its enactment.

The afore

mentioned provision was not included in the original income ta&
Ordinance of 194-3*

In fact, it was specifically enacted in

1963'L to counter the decision in Western Selection Development
p
Co. Ltd. v Commissioner of Income Tax.
In this case a company domiciled in England assigned
its interest in a gold mining concession, situate in Ghana,
to the Bremang Gold Dredging Co. Ltd., also domiciled in
England, but having permanent business premises in and
operating in Ghana.

The sale agreement provided for the sale

price of £91,650 to be paid by the issue of 566,600 fiveshilling ordinary shares in the purchaser company.

The shares

were to be credited as fully paid.

1. Income Tax (Amendment) No. 2 Act 197> 1963 S. (l)(c).
f"’
iragraph 7f (now paragraph 5f of the

2. [1962] 1 G.L.R. 54-7.
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In addition, the vendor company was to he entitled
to "a royalty equal to four per-cent of the gross value of
gold extracted from the land,!, comprised in the sale.

The

Commissioner of Income Tax raised a tax on the four-per-cent
royalty on the ground that it was income derived from land
situate in Ghana.'

The Company, on the other hand, contended

that the "royalty" was a capital payment being part of the
purchase price of the concession and thus it was not an income
profit even though payable in perpetuity.
Ollennu J.; as he then was, was called upon to
decide whether the "royalties" were "profits arising from
property".

He observed the following facts:

First, the deed

of assignment had reserved no right, title or interest in the
land to the vendor company.

By the deed of transfer the

appellants had divested themselves of all proprietary interest
in the lands, subject-matter of the agsignment.

In other words

the vendors had divested themselves of all interests in their
fixed capital, namely, the concession.

Secondly, the right

to acquire shares did not arise out of any subsisting proprie
tary interest they retained in the land but rather from the
contract for the purchase of shares.

Thirdly, the "royalty"

5. The Commissioner was invoking Gold Coast Income Tax
Ordinance 1945 S. 5(e) which imposed tax on "income ...
in respect of rents, royalties, premiums and any other
profits arising from property".
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was part of the capital proceeds realised from the absolute
sale of the land.

It was not payment made for use of the

land belonging to the appellant.
From these facts, Cllennu J. concluded that the use
of the term "royalty" in the agreement was in fact a misnomer
since it did not represent payment to a landlord for the use
of his land.

He therefore held that the royalties were not

profits from property but rather proceeds realised from the
sale of fixed capital and therefore not taxable even though
payable in perpetuity.
In 1963/^ the law was amended with the aim of sub
jecting such royalties to tax.
For reasons that we shall go into, it is submitted
that in spite of the amendment, the provision as it now stands,
fails to tring into the tax base the sort of royalty which
had escaped tax under the Western Selection Case.

It follows

that even if the present provision had been in existence in
1962 when the Western Selection case was decided, the court
would have arrived at the same conclusion.
First, a close examination of the present provision
(Sub-paragraph 5f) reveals that it is no different from the
other sub-paragraphs of paragraph 5 in that they are all
go^rned by the word "income" which apx^ears in the opening

4. Vide Infra, See note 1.
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sentence of the paragraph.

This means that only income

receipts from such enumerated sources are to be subject to
tax under the paragraph.

The only difference between Sub-

paragraph 5f and the other paragraphs is that, unlike the
others, Sub-paragraph 5f brings into charge to tax royalty
or other periodical or deferred payments derived from
transactions made affecting directly or indirectly land and
other natural resources in Ghana.

Also, as we saw earlier,

the word "income" is defined to exclude gains from the rea
lisation of fixed capital assets.
Secondly, it will be recalled that the basis of
Cllennu J ’s decision in the Western Selection case was that
the royalty though payable in perpetuity was, in reality,
profit from the sale of fixed property.
On the basis of the foregoing, it is submitted that
since Sub-paragraph 5f is governed by the word "income" a
person who sells land or natural resources, being fixed
capital assets of his trade or business, and chooses to
receive the purchase price in the form of ’’royalties" or
deferred payment, payable in perpetuity will still not be
caught under the Sub-paragraph.

This is because "capital

receipts" are still exempt under Paragraph 5*

A taxpayer,

like the one in the Western Selection case, would only be
caught if there were a provision to the effect that periodical

158

or deferred payments would be subject to tax whether they
were derived from fixed or circulating capital.

It is

further submitted that Sub-paragraph 5f is in some respects,
similar to Schedule D Case VI of the U.K. Income Tax Act,
1952 which after enumerating specific annual profits and
gains chargeable under Schedule I) charges tax on Many annual
profits or gains not falling under any case of Schedule D
5

and not charged by virtue of any other Schedule”.

Like Case VI of Schedule D, Sub-paragraph 5f is a
residual category which, extensive as it may appear, does not
charge tax on "capital” receipts not otherwise chargeable.
It is suggested that the same principles which limit the scope
of Case VI are equally applicable to Sub-paragraph 5f.

First,

capital profits are not assessable under either provision.
This is because in the case of Case VI "annual profits"
describes profits of an income nature as distinct from capital
c
profits".
Secondly, only profits or gains which are eiusdem
generis with the profits or gains specified in the preceding
cases of Schedule D are chargeable und.er Case VI.^

In the

5. Supra S. 123» now 1 C.T.A. 1970 S. 109.
6. Per Lord Inglis, Scottish Provident Institution v Farmer
[19123 6 T.C. 34- at 38.
7. Thus under Case VI Schedule D, voluntary gifts, betting
winnings and receipts by finding are not chargeable.
See Turner v Cuxon (1888) 22 Q.B.D. 150, Ryall v Hoare
(1923) 2 K .B . 44-7.
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case of Sub-paragraph. 51 only profits and gains which are
eiusdem generis with profits and gains specified in the
preceding sub-paragraphs of Paragraph 5 should be chargeable.
It
duces no

can thus be seen that Sub-paragraph 5(1) intro

new taxelement into the income law.

The receipts

specilied therein could in lact be taxed under "income arising
Irom property" in Sub-paragraph 5e.
For the sake ol contrast, we shall examine how the
Canadian Parliament managed to solve successfully a problem
similar to the one we encountered in the Western Selection
case.

Before 1948, Canadian tax law had adopted the principle

that amounts
than for

received for the realisation of property rather

its use were capital provided that the realisation

did not occur in the course of carrying on business.

Thus

where a taxpayer sold oil-bearing land lor a sum of money,
shares in a company and a royalty of 10°/o of the oil produced,
the oil royalty though payable in perpetuity was held by the
Privy Council not to be income but rather a part of the sale
o
price and hence not taxable.
This decision was soon countered by the Canadian
Parliament with the enactment of an additional clause to the
Income Tax War Act.

This amendment brought within income,

"rents, royalties, annuities or other periodical

8* M .IT.R . v Spooner (1928-34) C.T.C. 184.

receipts which depend upon the production or
use of any real or personal property, notwith
standing that the same are payable on account
for the use or sale of any such p r o p e r t y " .9
That this amendment was effective to tax amounts
which in its absence would have escaped tax is clear from the
decision in Ross v M .N .R .,*^ where certain lands were sold for
a consideration which included 060,000 payable out of lO°0o
of the production of oil and gas.
periodic receipts were taxable.

Cameron J.; held that the
The Canadian Income Tax Act

(now in force) taxes such capital receipts by providing that
in computing income of a taxpayer for a taxation year, the
taxpayer must include
"amounts received by the
that were dependent upon
from property whether or
of the sale price of the

taxpayer in the year
the use of or production
not they were instalments
property".

The difference between the Canadian and Ghanaian
laws is that, unlike its Ghanaian counterpart, the Canadian
law specifically taxes amounts received from property whether
or not they are instalments of the sale price of the property.
In other words, instalment payments in respect of the sale of
fixed capital assets are subject to tax.

9. The Canadian Parliament added a ne?^ clause (f) to S. 3(1)
of the Income Tax War Act.
10. [1950] C.T.C. 169.
11. Income Tax Act, 1952 S. 6(i)(j).
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By failing to tax periodical or deferred payments
in respect of fixed capital assets, it is submitted that the
Ghana law fails in its intended purpose.

As the law now

stands, one cannot give effect to the intention of Parliament.
‘
This is because if the Parliament seeks to recover the tax
and it cannot bring the subject withina the letter of the
law, the subject is free, however apparently within the
spirit of the law the one might otherwise appear to be. 12
Neither can one say of the present provision that "cet article
est tres large dons son application". 13v

12. Per Lord Cairns, Partington v A.G. L.R. 4 House of
Lords, (1869) 100 at p . 122.
13. Gingras v M.N.R. (1963) C.T.C. 194 at 198. Reference
was made to the 1952 Income Tax Act S. 6(i)(j) of Canada.
Under the Canadian tax law, the royalties paid in Western
Selection case would have been taxable.

(**-) INCOME FROM EMPLOYMENT

(a) What is an employment?
In practice, the determination of whether or not a
taxpayer is in employment presents no real problems.^

In

certain cases, however, one finds it necessary to draw the
line between a taxpayer engaged in pursuing a profession or
vocation and an employee.

This is because employees and self

employed persons are treated differently under the law.

p

In

distinguishing between employment and profession or vocation,
each case is determined on its own facts, but it seems that
the basic test used to determine this question is whether the
taxpayer has either a contract of service or a contract for
service.

If he has the former, he is an employee, but not

the latter.

This test is however not decisive.

Another useful rule of thumb is supplied by Rowlatt
J. in Davies v B r a i t h w a i t e T h i s was a case in which an

1. For a discussion of what constitutes employment, see
Barry Pinson, Revenue Law 1968 3rd ed., pp. 63-64.
2. See N.L.C.D. 78, paras. 8, 9*
3 . Barry Pinson, op. cit., 64.
4. (1931) 3 K.B. 628 at 635-636.
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actress claimed that everyone of her separate theatrical
engagements amounted to a new contract of service, of which
the emoluments should he taxed under Schedule E (i.e. as
income from office or employment)• Rejecting her contention
the learned judge remarked that
"where one finds a method of earning a livelihood
which does not consist of the obtaining of a post
and staying in it, but consists of a series of
engagements and moving from one to the other ...
then each of those engagements cannot be considered
an employment, but is a mere engagement in the
course of exercising a profession; and every
profession and every trade does involve the
making of successive engagements and successive
contracts and in one sense of the word, employ
ments .
It should not noted, however, that a professional
man can hold an employment and exercise his profession at the
5
same time.'

(b) Income from employment
There are two kinds of employment income (1) emolu
ments paid in cash and (ii) benefits in kind.

(i) emoluments paid in cash
All fees, salaries, overtime payments, wages etc.
and all fixed cash allowances payable to an employee are

5. Mitchell & Edon v Ross [I960] Ch. 498.
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taxable.^'

Also taxable are pensions and all fixed cash

allowances in respect of housing and entertainment.^

Such

housing allowance is taxable even though under the circum
stances the taxpayer would have been exempted from tax on the
value of rent-free accommodation supplied by his employer.
Exempt from tax are capital sums withdrawn by
employees on retirement from any pension, provident society
or approved fund, benefits received under the Social Security
Act, 1965,

car maintenance allowances, amounts paid to

employees in respect of medical or dental costs or of any
q
passage from or to Ghanay and, lastly, payments made by an
employer to an employee in respect of expenses actuall incurred
exclusively on behalf of and for the benefit of the employer.^

(ii) benefits in kind~^
We must distinguish between two kinds of benefit.
(i)

Benefits not convertible into money, such as free office

air conditioning, free education, free meals, free travel and

6. IT.L.C.I). 78 para. 5(b)
7* Ibid., para. 20(1).
8. Ibid., para. 7(1)(g)•
9. Ibid., para. 5(b).
10. Ibid., para. 20(1).
11. Ibid., para. 5(b).
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(ii) benefits convertible into money.

Though both types of

benefit constitute income the first type are, in practice,
not assessable to tax. 12

Sven in the case of convertible

benefits only two kinds of such benefits are taxed.

These

are (a) the provision of rent-free accommodation and (b) the
supply of motor-car for employee's private use.

(a) "Rent-free accommodation^
It is not in every case that the employee is
chargeable to tax on the value of rent-free accommodation
supplied by his employer.

The employee is chargeable only

where he derives some gain or profit from the use of such
accommodation.

In determining whether or not an employee

derives such gain or profit the test suggested in Tennant v
Smith^

is followed.

The effect is that where the employee’s

duty requires him to occupy the house in order to perform his
duty, having no power to let or sublet the house the value of
such accommodation is omitted from his chargeable income.
This is because in such a case the occupation of the residence
is representative rather than beneficial.

In any other case,

12. Of course, such benefits would be very difficult to value.
13. N.L.C.I)., 78, Second Schedule, Table B as introduced by
Income Tax (Amendment) Decree, 1968 N.L.C.D. 265*
14. (1892) A.C. 150.
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the employee is chargeable to tax on the value of such
accommodation,

'fhe foregoing rules apply regardless of the

salary of the employee.
Even where the occupation of the employee is bene
ficial, certain two classes of employees are exempt from tax
on the value of such accommodation.

The first class comprises

those employees whose chargeable incomes are less than 1101,200
per annum and the second covers all employees of timber or
mining concerns regardless of their salaries.
Where the occupation is held to be beneficial, the
value attributed to such accommodation depends on whether the
accommodation is "hard furnished" or "soft-furnished".

Where

any doubt exists as to whether any furnishing is hard or soft,
such doubt is to be resolved by the Commissioner, whose
decision thereon is final.
In the case of hard-furnished accommodation, the
value attributed to the occupation is ten per-cent of the
total of the employee’s annual emoluments, salary, wages and
allowances from his employment.

In other words, the employee

pays tax on 110°/o of his "employment income".

If it is soft-

furnished the employee is chargeable to tax on fifteen per-cent
of such total.

Any rent paid by the employee in respect of

such accommodation is deducted from the amount of such
increase.
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(b) Motor-car "
Where the employer places a motor vehicle at the
disposal of an employee for his private use, the employee
is chargeable to tax on the benefit derived therefrom.

Where,

however, the vehicle is to be used in the performance of the
employee’s duty or for the benefit of the employer, the
employee suffers no tax liability.

The question whether a

vehicle is used for private purposes or not, is determined
by the Commissioner whose decision is final.

It should be

noted however, that the employee will be subject to tax if
he uses the motor car for his own private purpose in contra
vention of the employer’s order.
The value of the benefit derived from the private
use of the motor vehicle is calculated by reference to whether
a motor vehicle only, or a vehicle and fuel or driver or both
is provided.

If the employer provides a motor vehicle only,

the employee's chargeable income is increased by N036O.OO
per annum.

Where a driver or fuel or both are provided the

chargeable income is increased by N06OO.OOO per annum.

(iii) Gifts and gratuitous payments
Gifts and other voluntary payments made to employees
are taxable if they are made by virtue of the employment.

15* Ibid., Second Schedule, Table A.

However, voluntary payments which are attributable to the
personal qualities of the employee or to his relationship
to the donor or made on a special occasion are not made by
1 c.

virtue of the employment and therefore not taxable.

One

final point which should be noted about employment income is

that in order to be taxable the income must derive from the
employment.

As Viscount Simonds summed it up in the case of

Kochstrasser v Mayes, a payment is chargeable only if it is
made in
"reference to the services the employee renders
by virtue of his office and it must be something
in the nature of a reward for services, past,
present or future".!?
In other words, the employment must be the source of the
payment.

It must be the causa causans of the benefit.

It

is not sufficient that the employment is the causa sine qua
non.

In the case already cited, the I.C.I. set up a housing

scheme to aid those of their married male employees whose
Jobs demanded mobility.

Where an employee was refused by

his conditions of employment to move from one place to the
other and consequently sold his house at a loss, the I.C.I.
(subject to certain option reserved to the I.C.I.) guaranteed

16. Calvert v Wainright (1947) 1 K.B. 526, Moorhouse v
Pooland (1955) Ch. 284, Seymour v Heed (1927) A.C. 554
Bridges v Hewitt (1957) 1 V/.L.R. 674.
17. [I960] A.C. 376 at 388.
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him against the loss.

It was held that a sum paid to an

employee in respect of such a loss was an income from employ
ment .
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CHAPTER IV

A CASE FOR A CAPITAL GAINS TAX?

Certain points emerge clearly from our examination
of the legal tax base.

First, the formula applied in Ghana

calls for the exclusion of capital gains and losses on assets
in the computation of net taxable income except when the tax
payer makes transactions in aich assets in his trade or
business.

By levying a tax on "income'' as opposed to capital,

the distinction between the two concepts had taken on great
significance, for if the courts find a particular gain to be
"capital" the transaction is not taxable.
A great many questions arise as to whether or not a
particular transaction or group of transactions falls within
the legal definition of income.

As we noted, in a long series

of decisions the British Courts have only been able to trace
a thin and wavering line through the tangled forest of business
activity.

And a reading of British cases indicates many of

the decisions as to where the line shall pass is rather
arbitrary.

In some Cases, a judge was driven to remark, that a

spin of the coin would decide the matter almost as satisfac
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torily as an attempt to find reasons.^

The inability to draw

an unambiguous distinction between "capital" gains and income
gains has resulted in great uncertainty for the taxpayer
because a particular transaction may or may not be found by
the courts to fall on one side of the line or the other.
Secondly, the formula places a premium on the trans
formation of taxable income into exempt capital gains, a
premium sufficiently substantial to give rise to tax avoidance
and loss of revenue.

In this respect Ghana is most vulnerable

to the manipulations of the tax avoider since she has a
relatively inexperienced tax administration and lacks voluntary
taxpayer compliance which obtains in other tax Jurisdictions.

2

A taxpayer will usually seek so to dispose of his capital and
income as to attract upon himself the least amount of tax.
ITo great imagination is required to envisage a series of
devices by which interest, dividents, rents and compensation
for services (items, which would be taxable if received in
ordinary course) can be transformed so that they would appear
in the accounts of the taxpayer as casual capital gains and
consequently tax exempt.
A glance at English tax cases^ reveals the desperate

1. Per Lord Greene in IRC v British Salmson^
[1938] 2 K.B. 482 at p. 492.
2. See Chapter on Tax Administration.
3. See B.T.E. 1-330 - 1382.

Aero Engines Ltd.
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battles which the Revenue fought against tax avoiders who
took advantage of the distinction between capital and income
and so arranged their business affairs that they escaped tax.
The emergence in the U.K. of such

avoidance devices

like "stock stripping" "bond washing" and "dividend stripping"
was aided by the existence of this distinction.

For example,

in a typical "dividend stripping" transaction a taxpayer
subject to high income tax rates finds himself in possession
of a block of securities that is heavy with dividends.

Just

before the divident date he sells the securities "cum dividend"
and then perhaps simultaneously buys them back ex-dividend.
The purchaser (not the original owner) collects the dividend
but the seller of the shares realises no taxable income as
the result of the transaction.

His interest and dividend

appear in his accounts not as taxable income, but as capital
gains on casual transaction, and he therefore escapes pajiing
tax thereon.^
The foregoing example illustrates the type of con
sequences to be anticipated where there is a formula which
brings to accounts the gains and losses of one group of
taxpayer but fails to bring to account the capital gains and
losses of another group.

As the U.K. experience shows,

h. See J .F . Harrison (Watford) v Griffiths [1962] 2 W.L.R. 909*
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battles with tax avoiders are too costly and time consuming
and the legislation to counter such tax-avoidance devices
too cumbersome for a young and inexperienced tax administration
like Ghana's.
As the reader must have guessed already from the
foregoing arguments, it is suggested that such problems can
be obviated to some degree by the introduction of some form
t
of capital gains tax. It is not the intention of the present
writer to dwell on the specifics of such a tax.
require a whole thesis to do it justice.

It would

Nevertheless, we

would attempt to outline broadly some of the arguments for
and against a capital gains tax.

Ronald Robertson^ summarises

the main arguments that have been put forward against a
capital gains tax as follows.
(i) a capital gains tax would hamper the flow of risk-taking
capital investments which is essential for the economic
development of a country.
(ii) a tax on gains derived from the appreciation of corporate
share values would probably increase shareholder pressures

5. Ronald Robertson, "Capital Gains - to tax nor not to tax"
Canadian Tax Journal, Volume XIII, No. 5 Sept. - Oct.

196S7 ppT-355-359“

See also Henry C. Wallich "Taxation of Capital Gains",
National Tax Journal, June 1965, pp. 133-150.
Majority Report of U.K. Royal Commission on Taxation
of Profits, 1955 paras. 80-108.
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for the distribution of corporate earnings.

This could

result in less funds being available for re-investment in
business and the reduced corporate retention would, in turn,
have unfavourable effects on growth.
(iii) the revenue yields would be negligible since capital
losses would offset profits.
(iv) the tax on long-term gains may be largely a tax on
inflated values and not on real gains.

Thus, where a taxpayer

has to replace an asset upon which a monetary gain has been
realised he must buy at the inflated price.
(v) the inclusion of capital gains in taxable income leads to
a distortion in the normal behaviour of speculators and
investors.

On the up-turn, it is alleged, the prospective tax

liability causes men to refrain from selling their securities
and assets when they would "naturally" sell, were no capital
gains tax considerations present, generating an artificial
scarcity of security, higher price levels and inflated credit
on borfowing to carry holdings that should be liquidated.
(vi) it is alleged that on the down-turn men are influenced
to refrain from buying and instead, to indulge in selling at
a time when they would not normally dispose of their assets,
but would rather enter the market in the sustaining role of
purchasers, the result being lower price levels than would
otherwise obtain.
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(vii) the inclusion of capital gains increases the year to
year variability of the income tax.
(viii) A capital gains tax calls for complicated tax legis
lation and administrative procedures.
No doubt, the foregoing indictments against the
capital gains tax are strong.

Nevertheless, we see that there

are equally, if not more, potent reasons for the institution
of capital gains tax.
The inclusion of capital gains in the tax base is
suggested not only because it obviates the problems we dis
cussed earlier and is consistent with the Haig-Simons defini
tion of income but also for the following reasons First, it guarantees equity in taxation.

It may be

recalled that the personal income tax, whatever may be its
incidental purposes or effects, is primarily a device for
achieving a fair distribution of a portion of the cost of
financing our social overhead investment - namely that
portion which, for various reasons cannot be liquidated by
fees, prices or taxes apportioned according to the benefits
6
received."" In view of this, ability to pay has come to be
regarded as the proper test of equity in apportioning tax
liability and income, as the test tax base best adapted to

6. See Henry Simons, op. cit.
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the task of achieving an approximation of ability to pay.
An income tax does not guarantee fairness if it levies its
toll on the income of the wage-earner, the monthly cheque
of the salaried man, the manual profit of the trader or
businessman but at the same time exempts the proceeds arising
from so-called capital transactions.

A dollar gained through

the sale of a capital asset bestows the same economic power
as a dollar gained through employment or operating a business.
Thus there seems to be no reason why both should not be taxed
equally.

To tax one type of gain and exclude the other is

unfair to the taxpayer who has to pay tax on his gain.
It is interesting to note that for much the same
reason, the Minority Report of the U.K. Royal Commission of
1955 7 recommended the taxation of capital gainsn in the U.K.
The Majority Report, however objected, to its introduction.
In spite of the opposition of the majority of the members of
the Royal Commission to capital gains tax, both the Conser
vative and Labour Governments in 1962 and 1965 > respectively,
considered it appropriate, for reasons of equity to introduce
capital gains taxes.
The Capital gains tax introduced by the Conservative

7. See note 5*
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o
Government was, however, narrower in scope/'
reasons

Outlining his

for the introduction of the Capital Gains Tax, Mr.

Selwyn Lloyd, the then Conservative Chancellor of the
Exchequer remarked that:
"while the main function of any system of
taxation must he to bring in revenue, it must
also be designed to produce a feeling of broad
equity of treatment between taxpayer. At
present, it is pretty widely felt to be inequi
table that those who supplement their incomes
by speculative gains should escape tax on those
gains. I do not think that they should continue
to do so; and I tell the Committee frankly that
it is dm this account, and not mainly for yield,
that I put forward this proposal".9
Mr. Callaghan, the

then Labour Chancellor ofthe

Exchequer, also gave this explanation."^
"The failure to tax capital gains is widely
regarded outside as well as inside the Labour
party, as the greatest blot on our existing
system of direct taxation. There is little
dispute nowadays that capital gains confer much
the same kind of benefit on the recipient as
taxed earnings more hardly won. Yet earnings
pay tax in full while capital gains go free.
This is unfair to the wage and salary earner
.....
This new tax will provide a background
of equity and fair play for his work. Moreover,
there is no doubt that the present immunity from
tax of capital gains has given a powerful incen
tive to the skilful manipulator of which he has
taken full advantage to avoid tax by various

8.

The short-term Capital Gains Tax F.A. 1962.
of Schedule D.

9- H.C. Deb. 1961-62, Vol. 657 Col. 976 et seq.
10. H.C. Deb. 1964-65 Vol. 710 Cols. 245 et seq.
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devices which turn what is really taxable into
tax free capital gains. We shall only make
headway against avoidance of this sort when
capital gains are also taxed".
Secondly, as D u e ^ observes, of all forms of
taxation that on capital gains derived from the sale of land
esepcially in 'Tropical Africa, offers the least danger to
economic development per dollar of revenue obtained.

The

taxation of other forms of "non-trading" property would also
appear to be potentially less dangerous than forms whose
impact is initially on income or immediate use of income.
This is because economic growth, with its accompanying
expansion of urban areas, brings sharp increases in land
values, which reflect economic rent.
that

The author suggests

the taxation of these rapidly increasing land values

ill have no effect ujjon the development, but will lessen
the burden of other taxes and has substantial merit from an
equity standpoint in checking the g*owth of large fortunes
from land speculation".

Taxation of gains from realisation

of land is even superior to taxation of income from land in
two ways.

First, idle or underutilised land is taxed much

more effectively by the former.

Second, there is no direct

connection between the amount of capital gains tax to be paid

11. John F. Due, Taxation and Economic Development in Tropical
Africa, 19^3, PP* 161-163.
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on the realisation of the land and the income earned therefrom.
The capital gains tax once assessed, provides an incentive
to greater and more efficient production.

Similarly taxation

of the proceeds from the realisation of other capital assets
such as buildings, motor vehicles and the like offers less
danger to incentives than levies directly related to the
earnings and the use of income.
Thirdly, the revenue from a capital gains tax is
not as insignificant as suggested. 12 But even if it were,
it is suggested that a small revenue yield would be better
than nothing.

Moreover inclusion of capital gains would

broaden the tax base and perhaps take the weight off other
taxes and possibly lead to a lowering of the general tax rates.
The argument that a capital gains tax may be largely
a tax on inflated values and not on real gains is not con
vincing.

This is because inflation affects all prices

including wages and profits from trades and businesses.
Since these inflated profits and wages are taxed under the
income tax law, there seems to be no reason why inflated
capital gains should not be taxed in the same way.
The administrative complexities are not as insur-

12. The Capital gains taxes in U.K. were estimated to produce
£12 million in 1966-67 and about £$0 million in 1967-68.
See Wheatcroft, op. cit., 1.
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mountable as opponents of the capital gains tax would have
1*
us believe. If Nigeria, v with her many administrative
problems, has succeeded in operating a capital gains tax,
then there would appear to be no reason why the Ghana tax
administration should rot be able to do the same.

13. See G. Oka Orewa, Taxation in Western Nigeria - Oxford,
19^2, pp. 111-14-0.
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FART II - COMPUTATION OF CHARGEABLE INCOME

CHAPTER V

Introduction
The final amount on which income tax is levied is

the surplus of taxable gross receipts over deductible "expenses”
Using as the base for such computation the profit and loss
accounts,'1' if any, prepared by the taxpayer, the Revenue
then makes thereto such adjustments as are authorised by the
law.

It must be noted however, that such accounts, even

though prepared in accordance with the principles of commer
cial accountancy, will not be accepted as the base where the
ordinary commercial principles adopted by the taxpayer are in
conflict with the relevant provisions of the tax law.
Under Ghana tax law, the income surplus arrived at
after the necessary adjustments have been made is referred to
as "chargeable income".

p

1. Unlike the U.S. tax law, for example, (See I.R.C. 1954
S. 446) the Ghana law does not specify which methods
of accounting should be employed. In practice, however,
any method of accounting is accepted provided it is in
accordance with commercial accountancy principles and
it reflects income. Most taxpayers, however, use either
the cash receipts and disbursements, or the accrual
method of accounting.
2. N.L.C.D. 78, para. 20.
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Having examined at length the scope of the tax base
the next logical step is to consider the extent and nature of
the adjustments made in the computation of such chargeable
income.

This Chapter will therefore deal with (A) Allowable

Expenses, (B) Capital Allowances, (C) Treatment of Losses and
(D) The Turn-over tax.

A. ALLOWABLE EXPENSES

As we shall see, not all expenses incurred in con
nection with the taxpayer's trade, business, profession,
vocation or employment are allowed to be deducted.
the Decree allows a few specific deductions

Indeed,

but also contains

a list of prhobited deductions^" which are followed in certain
cases by words of exception; it is from these provisions of
the Decree that one must determine which expenses are allowed.
The rules governing expenses are not the same for
all taxpayers.

They distinguish between non-employees^ on

one hand and employees on the other and the nature and extent
of expenses allowed depend on the category into which the

3. Ibid., para. 8.
4. Ibid., para. 9*
5. The term "non-employee" refers to taxpayers engaged in
trades, businesses, professions or vocations.
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taxpayer falls.

(a) Non-Emp1oyees

1. Specific deductions allowable
&
(i) Interest payable on capital:

Interest on capital borrowed

and employed in acquiring income is an allowable deduction.
Also deductible are sums payable by way of mortgage or deben
ture interest to a non-resident person provided the tax payable
on such interest by the non-resident person is deducted before
payment and accounted for to the Commissioner.^

However, if

the capital borrowed is employed for the purchase or improve
ment of fixed assets of the trade or business etc. the interest
o

payable thereon is not a deductible expense.0
(ii) Rent for business premises:

rent paid in respect of land

o
or building used as trade, business etc. premises is deductible.
However, if such premises are used partly for business, trade
etc. and partly for domestic purposes, only that part of the
rent attributable to the trade business usage is allowable.
(iii) Expenses for repair of premises, plant machinery or

6.

N.L.C.D., 78 para. 8a.

7. Ibid., para. 9(i)8.
9.

Ibid., paras ’9a), 9(d).
Ibid., para. 8(b).
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fixture:1^

Any expenses incurred for the repair‘d

of business

premises, plant, machinery or fixture or for the renewal,
repair or alteration of any trade, business etc. implements
utensils or articles are allowable.

But if such items are

used partly for business trade etc. and partly for domestic
purposes, only that portion of expenses attributable to the
business or trade usage as determined by the Commissioner is
allowed.
(iv) Bad debts:

Where a taxpayer computes his profits by

reference to earnings in the accounting period, an item is
treated as a receipt of the trade, business, etc. at the date
when it falls due and not when payment is made . It sometimes
happens however, that an item which has been treated previously
as a receipt of the trade, business etc. is never received in
which case the taxpayer has paid tax on an item which he never
received.

In order to remedy this situation, the law provides

that if the taxpayer is able to prove to the satisfaction of
the Commissioner that the debt is a bad or doubtful one, a
deduction is to be made from the accounts of the period during

10. Ibid., para. 8(c).
11. The question whether particular work is an improvement or
repair is one of fact. For distinction between repair and
improvement, see ductum of Buckley L.J. in Lurcott v
Wakeley & Wheeler [1911] 1 K.B. 905 (C.A.) at
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which such debt is estimated to have become uncollectable. 1 2
However, if after the bad debt has been allowed or written
off, any amounts are paid to the taxpayer in respect thereof,
such amounts are treated as the receipts of the trade,
business etc. for the period in which they were received.

I7)

Though the Decree is silent on this point, there is judicial
authority to the effect that sums previously deducted as bad
debts which are recovered after the cessation of the trade,
business, profession or vocation are taxable in the years of
recovery. 14
(v) Casino Revenue tax:

Amounts paid in respect of Casino

Revenue t a x ^ as opposed.,to income tax, profits tax or similar
taxes are deductible .^

2. Other Expenses Allowable
Any other expense that is not specifically disallowed
under the Decree can be deducted for income tax purposes

12.IIbid., para. 8(d)
15* Ibid., para. 8(d)(ii).
14. A.P. C o m p a n y Ltd. v The Commissioner of Income Tax
2 E.A.T.C. (Case Ho. 42) 188 decided under East African
Income Tax (Management) Act 1952 S. 8(1) which is
identical with N.L.C.D. 78, para. 5*
15* Casino Revenue Tax 1959 (No. 68).
16. N.L.C.D. 78, para. 8(e) and 9(g)*
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provided
(1) it is revenue and not capital expenditure, and
(2) it is incurred wholly and exclusively in the production
•
17(
ofr income.
In view of the dearth of locally decided cases in
this area of the tax law, we shall attempt to determine the
extent, nature and implications of the aforementioned general
expenses rule by relying heavily on English and other Common
wealth tax law cases.

(i) Capital and revenue expenditure distinguished
As we pointed out in the proceeding chapters, the
distinction between capital and revenue (income) has given
rise to considerable litigation under English law.

Even so,

no clear cut principles have been evolved which can be com
prehensively stated in a few general propositions.

The

tendency of the English courts has been to give each individual
ca>se separate consideration in the light of the particular
circumstances involved.10

As Upjohn, J. aptly remarked1y

"it is the duty of the court to consider every

17* Ibid., para. 8.
18. See Y/heat croft, op. cit., 52-54.
19. Regent Oil Company v Strick [1966] A.C. 295 at 345Compare this case with B.P. Australia Ltd v Australia
Commissioner of laxation Ll^fekJ A.C. 224.

18?

relevant fact, giving it its due weight, and
then to reach a conclusion upon the whole
matter .....
It is a question of fact and
degree and above all judicial common sense in
all the circumstances of the case, and while
no one regrets it more than I , I do not believe
it possible to lay down any principle when
dealing with trading contracts which would be
of any guidance alike to Crown and subject in
future cases”.
All that one can do in this area of the law is to
state a few broad principles which afford a general indication
of the approach by the courts to any particular case.
A useful rule of thumb suggested by Lord Cave states
that:
”when an expenditure is made, not only once
and for all but with a view to bringing into
existence an asset or an advantage for the
enduring benefit of the trade, I think that
there is very good reason (in the absence of
special circumstances leading to an opposite
conclusion) for treating such an expenditure
as properly attributable, not to revenue, but
to capital". 0
Lixon J., also provides another useful guide in this grey
area of the law.
"There are ... three matters to be considered,
(a) the character of the advantage sought, and
in this its lasting qualities may play a part,
(b) the manner in which it is to be used, relied
upon or enjoyed, and in this and under the former

20. British Insulated and Helsby Cables Ltd. v Atherton
[19263 A .0. 205 at p. 213. This test was applied in
Commissioner of Taxes v Nchanga Consolidated Mines
[19&4-1 A .C . $48.
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head recurrence may play its part, and (c) the
means adopted to obtain it; that is, by providing
a periodical reward or outlay to cover its use
or enjoyment for periods commensurate with the
payment or by making a final provision or payment
so as to secure future use or enjoyment".

(ii) Expenses wholly and exclusively incurred in the production of
income.
Even though the present Ghana law is modelled upon
English income tax lav;, one cannot fail to notixze the differ
ence in wording between the two provisions.

Whereas in the

case of Ghana law, the expenditure must be "wholly and excluslvel; incurred in the production of income"22 from the trade,
business, profession or vocation, in the case of English law
expenses are deductible if "wholly or exclusively laid out or
expended for the purposes of the business, trade, profession
or vocation" .23
^
An examination of English cases suggests that the
broad effect of the English rule is that expenses allowed
include not only those which can be shown to have been wholly
and unavoidably incurred in the fulfilment of a particular
contract such as wages and salaries for employees, interest,

21. Sun Newspapers Ltd. v Federal Commissioner of Taxation
(1938) 5l C.L.3. 337 at 35922. N.L.C.D. ?8, para. 8.
23. Income Tax Act, 1952, S. 137(a), now 1 C.T.A. 1970 S. 130(a)

rent, fuel, but also "those which arise from the desire to
maintain or improve upon the general profitability of the
trade , business etc., as a continuing entity. 24-

In other

words, payments made voluntarily on grounds of commercial
expediency and in order indirectly to facilitate the carrying
on tf the business are in certain cases allowable.
Following this general principle, the House of Lords
held by a majority in the case of Morgan v Tate & Lyle^

that

a company engaged in sugar refining business was entitled to
deduct expenses which it had incurred in a propaganda campaign
to oppose the threatened nationalisation of the industry.

The

rationale was that the object of the expenditure was to pre
serve the assets of the company from seizure and so enable
the company to carry on and earn profits.
In Bentleys, Stokes & Lowless v Beeson, " expenses
incurred by partners in a firm of solicitors in entertaining
clients of the firm to luncheon at which the clients were
given legal advice and charged therefor were allowed in spite
of an element of hospitality which was inherent in what was
done.

The sole object in incurring the expenses, the court

24. Nicholas Kaldor, "The Taxation of Business Profits",
Bird and Oldman, op. cit., 156.
25• [1958] A.C. 2.
dissented.

Lords Tucker and Keith of Avonholm

26.

82.

[1 9 5 2 ]

2

.E .R .
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argued, was the promotion of the firm's business.
In Golder v Great Eoulder Proprietary Gold Mines
ltd., 27 suras paid by a company carrying on the business of
company promotions to settle actions for damages for fraud
in relation to prospectuses issued by companies which it had
promoted, to avoid serious liability in costs or damages were
held to be disbursements made wholly and exclusively for the
purposes of the trade.
Similarly, losses made on loans by brewers to their
tied tenants which enabled the brewers to increase their
profits were allowed as expenses incurred wholly and exclupo

sively in the course of business and therefore deductible.^
So was a payment made by an insurance company to get rid of
one of its life directors thereby saving the company from
scandal and enabling the other directors to caryy on the
business of the company as they had done in the past, unfettered by the presence of that director. 29y
In a case decided under a provision identical with
the English provision, an Indian Court held that legal costs
incurred in the ordinary course of business were allowable as
deductible expenses and therefore the cost of litigation to

27- [1952] 1A11E.R. 366.
28. Reid's brewery Co. Ltd. v Male [18913 2 Q.B. 1.
29. Mitchell v B.7. Roble Ltd [19273 1 K.B. 719-
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protect the capital of the trading concern was a proper
7Q
deduction for income tax purposes.
Payments for political
purposes might even be allowed to be deducted, if, for example
it is a "payment by a Company to a political party which was
supposed to be identified with the interests of a particular
trade'.’^
On the other hand, applying the same broad principle,
the English courts have disallowed damages and costs awarded
against a trader for libel in a business communication,
costs of prosecuting an income tax appeal, J income taxes
3Zl

paid abroad,^' losses on loans made by a solicitor to his
client for the purpose of obtaining business, ^ penalties
incurred by a trader for breaches of the law committed in the
course of trading, 36 and travelling expenses of a barrister
between his study at home and his professional chambers. 37’

30. Kahabir Parshid & Son v Commissioner of Income Tax
Punjab^ C19451 income Tax Report Vol. 13* 340.
31. Per Scrutton L.J., Smith v Incorporated Council of Law
reporting [1914] 3 K.B. 674 at 684.
32. Farrie v Hall [1947] 28 T.C. 200.
33.

Smith Potato Estates v Bo11and[1948] 2 All E.R.

3^7*

34.

I .R.C.v Dowdall <D!i\:ahoney & Co. Ltd. [1952] A.C. 40 1

55.

Hagart £ Burn-Furdoch v I.R.C. [1929] A.C. 21.

36. I.R.C.v Alexander Von Glehn <k Co. Ltd. [1920] 2 K.B. 553•
37* Hewsom v Robertson [1952] 33 T.C. 452.
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Even though the present Ghana provision has not yet
been considered by the Ghana courts, available authorities
elsewhere would seem to indicate that its scope is much
narrower than the English rule.

Looking at these authorities,

it would appear that for an expense to be deductible under
the Ghana law, it must have been incurred for the direct
purpose of producing profits and not just to improve or
maintain the general profitability of the trade, business
etc.

In other words, a taxpayer engaged in trade, business,

profession or vocation could only claim such expenses "as
could be shown to have been demonstrably and inevitably
involved in the fulfilment of a particular contract".
Thus the Ghana rule would seem to limit deductible
expenses to unavoidable and direct expenses such as wages,
salaries, interest, rent, cost of stock and inventory and
the like, and to deny the deduction of expenditures such as
cost of research whether of a recurring or nonrecurring nature,
entertainment and travelling expenses, advertising and sales
promotion expenses of all kinds.
The following decided cases support the foregoing
interpretation of the Ghana provision.

38. Nicholas Kaldor, Bird & Oldman, op. cit., 156.
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In The Commissioner of Income Tax v Buhemba Mines
Ltd. J legal expenses incurred by a Company successfully
resisting a winding up petition filed by some of its share
holders were disallowed by the East African Court of Appeal
as not being expenses wholly and exclusively incurred in the
production of income of the Company.

The East African Court

of Appeal thereby reversed the judgment of Lowe, J., in the
High Court of Tanganyika.

In the High Court, Lowe J., had

decided that the words "for the purposes of the trade" etc.
as used in the English law and "in the production of income"
from trade etc., as used under the East African law, had the
same significance.

Relying on English authorities/^ he had

therefore held that the legal costs were deductible since the
expenditure was "laid out for the purpose of enabling the
company to carry on and earn income".^
In reversing Lowe J's, judgment, the East African

39. 2 E.A.T.C. (Case 48) 333* This case was decided under
the East African Income Tax (Management) Act 1952, S.
14(1) which provided as follows "14(1) For the purpose
of ascertaining the total income of any person there
shall be deducted all outgoings and expenses wholly and
exclusively incurred during the year of income by such
person in the production of income, including ...".
40. For example, Morgan v Tate & Lyle, B.W. Noble Ltd. v
Mitchell.
41. 2 E.A.T.C. 333 at 344.
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Court of Appeal put forward the following propositions.
First, that the words "in the production of income" hear a
narrower meaning than "for the purposes of the trade" etc.
as useduunder the English law.

Second, that while under the

English provision, expenses incurred not of necessity and with
a view to direct and immediate benefit to the trade, but
voluntarily and on the grounds of commercial expediency and
in order indirectly to facilitate the carrying on of the
business may be allowed, under the East African law, an
expense is only allowed when shown to have been incurred
directly for the purpose ofpproducing profits.

Thus while

the costs of resisting a winding-up petition may be expended
for the purpose of saving the company from extinction and
thereby preserve its profit-earning capacity, they are not
expenses directly incurred for the purpose of producing profit.
In the Hew Zealand case of 7/ara & Co. Ltd. v The
42 decided earlier, the Judicial Committee
Comissioner of Taxes,^
of the Privy Council had adopted the same view.

In that case

a brewery company claimed an expense incurred by it in finan
cing a campaign to persuade the public to vote against the
prohibition of the sale of intoxicating liquors at a poll
which was about to be taken.

The relevant provision which

the Privy Council was called upon to consider was Section

42. [1925] A.C. 145.
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86(1)(a) of the New Zealand Land and Income Tax Act 1916
which provided as follows
''86(1) In calculating the assessable income
derived by any person from any source no
deduction shall be made in respect of any
of the following sums or matters:
(a) Expenditure or loss of any kind not
exclusively incurred in the production of
the assessable
income derived from that source
n------------------•

•

The Privy Council held, affirming the decision of
the New Zealand Court of Appeal, that the expenditure had not
been incurred either exclusively or at all, in the production
of the company's assessable income and was therefore not
deductible.

In the words of Viscount Cave L.C. delivering

the judgment of the Privy Council, the expenditure
"was incurred not for the production of income,
but for the purpose of preventing the extinction
of the business from which the income was derived,
which is quite a different thing".^5
In Commissioner of Income Tax v D . m e d i c a l expenses
incurred by a surveyor who flew to South Africa for treatment
for his arthritis were disallowed by the East African Court
of Appeal on the ground that the expenses were not incurred
in the production of his income but to enable him to earn
income.

4-3. C1923] A.C. 14-5 at 149.
4-4-. 1 E.A.T.C. (Case No. 4-) 27.

1 96

Apart from the cases cited above, the English Courts
have also recognised the importance and implications of the
difference in wording between the Ghana type expenses pro
vision and the English rule.

In Morgan v Tate & Lyle,
45

Jenkins, L.J., in the Court of Appeal remarked ^
"I have only to add, with respect to the Privy
Council case of Ward and Company Limited ...
that while the expenditure in question affords
a closer parallel to the disputed expenditure
in the present case than is to be found in any
of the other cases of which I am aware, the
language of the material Hew Zealand enactment
which prohibited the deduction of expenditure
'not exclusively incurred in the production of
the assessable income1 was so markedly different
from, and so much narrower than, the language
of the enactment governing the present case that
I cannot regard it as providing any authority
against the conclusion to which I have come.
This view was later confirmed in the House of Lords
U

g

by Lord Morton who stated
"In my view, this case (i.e. Ward) is of no
assitance to the Crown, having regard to the
difference which is pointed out by the Board in
the last sentence Just quoted. The language of
the Few Zealand statute is much narrower than
that of rule 3a".

(b) Employees
The rules governing the treatment of expenses are

45- 35 T.C. 367 at 403*
46

. Ibid., at 412.

See also per Hodson L.J. at 404.
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equally strict for employees.

Apart from life insurance 47‘

48
and social security contributions'
which all persons are

allowed to deduct, the only other expenses that an employee
can deduct are disbursements (not being domestic or private)
"wholly and exclusively laid out or expended for the purpose
of acquiring the (employment) i n c o m e " - The Decree speci
fically disallows the cost of travelling between residence
and place of employment. 50
In comparison, the English rule provides as follows
"if the holder of an office or employment of
profit is necessarily obliged to incur and
defray out of the emoluments thereof the expenses
of travelling in the performance of the duties
of the office or employment, or of keeping and
maintaining a horse to enable him to perform
the same, or otherwise to expend money wholly,
exclusively and necessarily in the performance
of the said duties, there may be deducted from
the emoluments to be assessed the e^yenses so
necessarily incurred and defrayed" .:?-L
In spite of the difference in wording, the two rules
appear to have the same effect.

The word "necessarily" which

is used in the English Act but not in the Ghana Decree, imports
an objective and not a subjective test.

In other words, an

47* N.L.C.D. 78 para. 21.
48. Ibid., para. 22.
49* Ibid., paras. 9(a)(b).
50. Ibid., para. 9(a).
51. I.T.A., 1952, Sch. 9, rule 7» n°w 1 C.T.A. 1970 S. 189(1).
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expense is "necessarily" incurred if it is such that any
holder of the employment would he hound to incur in the course

of his employment duties.
52
Thus in Ricketts v Colquhoun^
a claim hy a taxpayer

who was the Recorder of Portsmouth that his travelling expenses
from London to Portsmouth, on the occasions when he sat as
Recorder were deductible under Schedule E was rejected hy the
court on the ground that it was possible to he the Recorder
of Portsmouth without living in London and being obliged to
incur travelling expenses in travelling down to Portsmouth.
In other words, the expenses were not "necessarily"incurred.
By disallowing specifically, first, private and
domestic expenses, and secondly, cost of travelling between
residence and place of employment, the Decree seems to have
introduced the word "necessarily" indirectly into the Ghana
rule.

This is because an expense is treated as either private

or domestic if it is not the type which any holder of the
particular employment would be bound to incur.

Thus, with

regard to the employee, the Ghana lav; would disallow such
expenses as fees to the doctor for medical treatment, the
cost of the employee's uniform, even if required to wear one,
the food the employee consumes at work and similar expenses.
In short, the law disallows as being private or domestic such

52. [1926] A.C. L.

expenses which though they may in some indirect and tenuous
degree relate to the circumstances of a profitable occupation,
are nevertheless personal in their nature, of a character
applicable to human beings generally, and which exist in that
plane regardless of the occupation though not necessarily of
the station in life of the individual concerned."J

As one

English tax commentator observed, apart from expenditure which
can be deducted by virtue of express statutory provision or
by concession, the most common instance of expenditure which
is deductible under the English rule is that on special
clothing and tools.

All other expenses are disallowed because

they are regarded as affecting the taxpayer personally rather
than as the holder of his office or employment. 54
A cursory glance at English cases would tend to
confirm Vaisey J's observation that the English rules "are,
to my mind, deceptive words in the sense that when examined
they are found to come to nearly nothing at all". 55
In Brown v Bullock, 56 the taxpayer, the manager of
a bank claimed to deduct his subscription to a local club which

55. See Henry C. Smith 113? E. 2nd 114 (2nd Cir. 1940).
54. See B.T.E. Volume I, 1-161 - 1-164.
55. I amax v ITewton [19533 34 T.C. 558 at 563-

56. [1961] 1 W.L.R. 1095.
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the bank requested and expected him to join; the claim was
disallowed on the ground that he could still perform his
duties as manager without joining the club.

In other v/ords,

it was not a "necessary” expense.
57

In Humbles v Brooks~

a headmaster was not allowed

to deduct the cost of attending a week-end course in history
at an adult college as an expense incurred in preparing his
history lectures at school.
A claim by a county medical officer of health who
joined certain medical and scientific societies so that he
might keep up to date on matters affecting public health, to
deduct the subscriptions he paid to the societies was rejected
on the ground that the expense was incurred not in the per
formance of his duties but so that he might keep himself fit
to perform them. 58'
Similarly, the English Courts have disallowed a
commission paid to an employment agency by an employee for
59
finding him a job''
and also expenses incurred by an employee
4

in attending classes leading to a university degree which was
required by his employers

57- C1962] T.R. 29758. Simpson v Tate [1925] 2 K.B. 214.
59* Short v D.Icllgorm [1945] 26 T.C. 262.
60. Blackwell v kills [194-5] 26 T.C. 468.
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Travelling Expenses and the decision in Owen v Pook.^
As we noted earlier, both Ghana and English tax lav/s
disallow expenses incurred by an employee in travelling from
residence to place of employment.
virtue of a provision

TheGhana law does so by

which specifically disallows such

expenses, while the rationale for the disallowance of such
exi)enses under English law is that they are not "necessarily”
67

incurred in the performance of the duties of employment. ^
However, both laws would, by implication allow travelling
expenses incurred in the course of employment and at the
request of the employer.
The whole question of ’'travelling expenses” was the
subject-matter of the House of Lords decision in the case of
Gwen v Pook. Before we go into the details of the case,
however, it must be pointed out, with all respect to their
Lordships, that in the view of the present writer the decision
in the case is inconsistent with the principles enunciated by
the House of Lords in Ricketts v Colquhoun. The facts of Owen
v Pook are set out in full herebelow.
Dr. Owen, a general practitioner who had his private
practice at Fishguard held two part-time appointments with a

61. [1969] 2 A.E.R. I.
62. N.L.C.D. 76 para. 9(a).
63* Ricketts v Colquhoun. [1926] A.C. I.
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hospital at Haverfordwest, 15 miles from Fishguard.

Under

the terms and conditions of these appointments he was on
"stand-by duty" on certain days of the week.

At such times,

he was required to he accessible by telephone, apart from
being on call at all times for duties.
duties at the hospital.

He had no other

All his duties were concerned with

emergency cases.
On receipt of a telephone call from the hospital,
he would first give instructions to the hospital staff.

He

would then either set out immediately by car to the hospital,
if that was necessary or would advise treatment by telephone
and await a further report.
It was found as a fact by the Commissioners that his
responsibility for a patient began as soon as he received a
telephone call.

Under the terms and conditions of service of

hospital staff the management committee paid to the taxpayer
travelling expenses as a part-time officer at a fixed rate
per mile, said to be 8d., between his home and the hospital
limited to a single Journey of 10 miles.

The taxpayer paid

the cost of the additional 5 miles himself.
The taxpayer in 1062-65 made about 140 Journeys to
the hospital and received payment of expenses amounting to
£100.

This sum was included in his income assessable for

that year.

In 1965-64 he made about 115 Journeys receiving
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282 which was also included in his assessment for 1963-64.
The taxpayer argued before the Commissioners:
(i) that his duties under his part-time appointments with the
hospital commenced when he received a telephone call from the
hospital and that his Journeys were undertaken wholly, neces
sarily and exclusively in the performance of his duties;
(ii) that under Rule 7 of Schedule 9 to the Act of 1952 ^
there should he deducted from the emoluments of his appoint
ments assessed on him the costs of Journeys made between his
residence and the hospital, being SI50 for 1962-63 and ,2123
for 1963-64.
The Crown, on the other hand contended before the
Commissioners that the taxpayer's place of employment during
the relevant period was the hospital, that in travelling to
and from the hospital he was not performing the duties of his
office or employment, and that accordingly the expenses of
the Journeys should not be deducted from the emoluments.
The Commissioners, finding as a fact that the tax
payer's duty commenced at the moment he was first contacted
by the hospital authorities, concluded that his travelling
expenses to and from the hospital or to and from an emergency
were wholly, exclusively and necessarily incurred or expended

64 . See note 51-
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in the duties of that office and so he was entitled to have
his assessments reduced by reason of his travelling expenses.
Stamp, J., reversed the Commissioner’s decision,

65

holding that the case was indistinguishable from the case of
Ricketts v Colquhoun which he considered binding upon him.
As he saw it, the expenses rule, as defined in the Ricketts
case, allows
"only those expenses which each and every occupant
of the particular office is necessarily obliged
to incur in the performance of the duties of that
office, i.e. expenses imposed on each holder by
the very fact that he holds, or ex necessitate of,
that office. It does not extand to include
expenses which an individual has to incur mainly
or only because of circumstances in relation to
his office which are personal to himself or are
the result of his own volition".
He therefore held that the taxpayer had not incurred his
travelling expenses, wholly, exclusively and necessarily in
the performance of his duties and that these expenses were
therefore not deductible.

He intimated, however, that if the

matter had been res integra he might have concluded that an
expense of travelling which a particular individual in the
particular circumstances in which he finds himself is neces
sarily obliged to incur in order to perform the duties of his
office was an expense which he was entitled to deduct from his

65. C196?] 2 All E.R. 57966. At pp. 581-582.
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emoluments within the meaning of the rule. 6 7'
In the Court of Appeal the taxpayer contended
(1) 68 that the mileage allowance which was paid to him ought
not to have been taken into account; at all as being part of
his emoluments because the mileage allowance did not come
within the definition of Memoluments" as set out in Schedule
6
2 to the Finance Act, 1956
(2) that he was entitled to
deduct his actual travelling expenses getting to and from
the hospital under Rule 7 of Schedule 9 to the Income Tax Act,
1952, as being expenses wholly, exclusively and necessarily
in the performance of the said duties.
As regards the first contention all the 3 judges
held that the sums received for mileage allowance were emolu
ments as defined in paragraph 1(1) of Schedule 2 to the
Finance Act, 1956. Lord Denning'70 M.R. rested his decision

67. At p. 581.
68. This first point was not taken in the court below.
[1968] 1 All E.R. 261.
69. Finance Act, 1956, Sch. 2 paragraph 1(1) provided inter
alia "Tax under Case I, II or III shall, except as
hereinafter mentioned, be chargeable on the full amount
of the emoluments under tiat Case, subject to such
deductions only as may be authorised by the Income
Tax Acts, and the expression '’emoluments'1 shall include
all salaries, fees, wages, perquisites and profits
whatsoever".
70.

[1 9 6 8 ]

1

All E.R.

261

at

pp.

2 6 3 -2 6 5 .
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on the fact that the mileage allowance for travel was paid
to the taxpayer no matter how he made his way to the hospital
and irrespective of whether the taxpayer incurred the expenses
or not.

In his view, the payments were therefore allowances

and not re-imbursements.

It is gratifying to note that Lord

Denning considered that the case might have been otherwise if
the taxpayer was imply re-imbursed what he had actually spent;71
Diplock, L.J. 72 agreed with the conclusions arrived ab by
Lord Denning on the first point but Edmund Davies L.J. 73
thought that the travelling expenses paid would still be
emoluments even if they represented recoupment of actual
outgoings.
On the second point, however, there was a divergence
of opinions.

Both Diplock and Edmund Davies L.JJ., expressed

dissatisfaction with the decision in the Ricketts case, and
Diplock L.J. in particular, would have overruled it if he had
the power to do so. 74

They nevertheless concluded that the

ratio decidendi of their Lordships in the Ricketts case was
binding upon them.

Therefore applying the dictum of Lord

71. At 264.
72.

[1968] 1 All E.R., 261 at p. 265.

75*

Ibid., at p. 267.

74.

Ibid., at p. 265.
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Blanesburglr75
^ in the Ricketts case, they held that the expenses
incurred by the taxpayer were the result of his living in
Fishguard, 15 miles from the hospital at Haverfordwest and
therefore of circumstances in relation to his office which
were personal to himself and the result of his own volition.
In their view, the fact that the taxpayer travelling only on
emergency cases and his duties began when the telephone rang
was immaterial to the outcome of the case.

Accordingly, they

disallowed the expenses.
Lord Denning M.R. on the other hand distinguished
the present case from that of Ricketts.

He though that unlike

the Recorder of Portsmouth in the Ricketts case, the taxpayer
in the case had two places of work.

Therefore when hetravel

led to and fro, his expenses which he was "necessarily
76
obliged to incur in the course of his office.
The House of Lords^ held, reversing the Court of
Appeal's decision (i) (Lord Pearson dissenting) that so far
as the taxpayer's actual travelling expenses were re-imbursed
they were not emoluments as defined in the relevant provision
and accordingly were not taxable.

(ii) (Lord Donovan and Lord

75- C1926] A.C.lat pp. 7* 8.
76. [1968] IAI^S.r . 261 at pp. 263-265.
77. [1969] 2 All E.R. I.
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Pearson dissenting) that! the taxpayer had in respect of the
employment in question two places of work, and the expenses
which were necessarily incurred in travelling between them in
the performance of his duties properly fell within the scope
of Rule 7 of Schedule 9 to the Income Tax Act, 1952 and
accordingly the expenditure was deductible.
It is respectfully submitted that the above case
was wrongly decided and that in fact Lord Pearson's minority
Judgment was the correct one.

As their Lordships clearly

recognised, for a payment to be includible in an employee's
income as emoluments it must satisfy two conditions.

First,

it must come with the definition of emoluments, namely,
"salaries, fees, wages, perquisites and profits whatsoever".

no

Secondly, it must be a profit arising from the employment that
is to say, it must be a payment
"made in reference to the services the employee
renders by virtue of his office and it must be
something in the nature of a reward for services,
past, present or future".79
Further, the inclusion of an emolument in income is
subject to such deductions are authorised by the Income Tax

78. F.A. 1958 Sell. para. 1(1).

79* Per Viscount Simonds, Hochstrasser v Layer [19593 5 All
E.R. 817 at p. 821 quoting with approval Judgment of
Upjohn J. in [19583 1 All E.R. J69 ao p. 574-*
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Qn

Acts.cu

Considered together, the above mentioned rules would

imply that a payment is not to be included as a profit or
emolument arising out of the employment if it is bo reLimburse
the taxpayer for expenses wholly, exclusively and necessarily
incurred in the performance of the said duties.

In such a

case the payment would not constitute "profit" to the taxpayer.
0
*
1

On the other hand, as lord Pearson ably demonstrates/

it

would be difficult to argue that a payment does not constitute
profit to the taxpayer where it is re-imbursement for expenses
other than those wholly exclusively and necessarily incurred
in the performance of the employment.
Excels from their Lordships' Judgments tend to
indicate that their Lordships recognised that bhe decision
on the first point turned on whether or not the mileage
allowance was re-imbursement for what the taxpayer had actually
spenb even though, contrary to what we suggest, they did not
think that the words "wholly, exclusively and necessarily in
the performance of the duties" were important.
Lord Donovan, for example remarked that
"on the footing that the travelling expenses
paid to the taxpayer simply re-imbursed what
he had spent (or part of what he had spent) on

80. P.A. 1956 Sch. 2 para. 1(1).
81. [1969] 2 All E.R. 1 at 14.

See note 93* below
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travelling in performance of his duties, I do
not think that they should he regarded as
emoluments of his employment within the meaning
of Schedule E" .82
Lord Pearce 85^ also argued that
"the re-imbursements of actual expenses are
clearly not intended hy ’salaries’, 'fees’,
'wages' or 'profit'".
Neither are they perquisites because
"the normal meaning of the word denotes something
that benefits a man by going 'into his own
pocket'".
Lord Guest also thought that
"if the allowance was *.. payable whether it
was expended or not, I can see the argument
that it was an emolument in the sense of a
profit or gain and I do not wish to question
the authority of that case; but if the payment
was merely a re-imbursement for actual expen
diture, different considerations arise".
In the Court of Appeal / ^ both Diplock L.J. and Denning M.R.
appear to have accepted this distinction when they considered
that the allowance might have escaped tax if the taxpayer was
simply re-imbursed what he had actually spent.
Since their Lordships seemed to have accepted the
view that the inclusion of the mileage allowances depended on
*
82. [1969] 2A1LE.R. 1 at 983• Ibid., at p . 8.
84. At p. 5•
85. [1968] 1 All E.R. 261.

whether or not they were travelling expenses paid to the
taxpayer to re-imburse what he had spent, one would have
expected them to consider first whether the travelling expenses
as a whole were incurred sholly, exclusively and necessary in
the performance of the duty.

We agree with Lord Wilberforce1feP

observation that the two issues raised by the taxpayer were
inextricably linked.

Thus the two issues would have to be

decided in the same way.

This is because one finds it

difficult in seeing how a taxpayer could be held not to have
incurred the whole of the travelling expenses wholly, exclu
sively and necessarily in the performance of his duties and
yet be allowed the re-imbursement of a non-deductible expense
as something other than an emolument.
In our view, only two of their Lordships, namely,
Lord V.ilberforce and Lord Pearson decided the issues in the
right order.

Even though, according to the opinions expressed

by the present writer, Lord Donovan decided correctly that the
present case was undistinguishable from Ricketss case and that
the excess expenses were therefore non-deductible, it is never
theless respectfully submitted that his decisions on the two
issues were contradictory.

However, the same cannot be said

of the judgment of the majority, which though wrong in our

86. [1969] 2 All E.R. 1 at p. 12.
87* See judgment of Lord Donovan.

Ibid., at pp. 8-10.
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opinion, was, at least, consistent.
As we stated at the outset, it is the view of the
present writer that the minority decision of Lord Pearson was
correct and logical for the following reasons.

First, it is

consistent with the principle established by the House of
oo
Lords in Ricketts v Colquohoun. ° In that case Lord Blanesburgh had said of the Expenses rule:
"the language of the Rule points to the expenses
with which it is concerned as being confined to
those which each and every occupant of the parti
cular office is necessarily obliged to incur in
the performance of its duties, to expenses imposed
upon each holder ex necessitate of his office,
and to such expenses only ... 'The deductible
expenses do not extend to those which the holder
has to incur mainly and, it may be, only because
of circumstances in relation to his office which
are personal to himself or are the result of his
own volition ... That the Appellant travelled
from London to hold his courts at Portsmouth and
returned to London at the close of the Sessions,
was in my judgment, a course prescribed for him
by his own convenience as a practising London
barrister and by nothing else".
In the Owen case for the purposes of the taxpayer's
employment at the hospital he did not have to live at Fish
guard or anywhere outside Haverfordwest.

His expenses to and

from the hospital were not expenses which he incurred ex
necessitate of his employment.

Like the Recorder of Ports

mouth in the Ricketts case, the expenses the taxpayer incurred
were not those which any holder of that particular employment

88. [1926] A.C. at pp. 7, 8.
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would have had to incur wherever his home might be.

Both

taxpayers chose out of their own volition to live at places
outside their places of employment.

Thus the Owen case is

indistinguishable from the Ricketts case.
The majority distinguished the Owen case from
Ricketts on the ground that in the former but not in the
latter, the taxpayer had two places of employment.
contention rested on these considerations.

Their

First, it had been

found by the General Commissioners that the taxpayer was on
stand-by duty at certain specific times and at these times
had to be accessible by telephone.

Secondly, that his

responsibility for a patient began as soon as he received a
telephone call and that on receipt of such a call he gave any
necessary preliminary instructions to the hospital staff in
relation to the case.
In the view of the present writer this distinction
was only an ingenious attempt on the part of the majority to
circumvent the decision in Ricketts which many of their
Lordships had found "very unsatisfactory both in its result
go
and in its reasoning". y Lord Pearce, for example, considered
it
"unreasonable to tax him (the Recorder of Ports
mouth) on the emoluments of his office without

89- Per Lord Pearce [19691 2 All E. 1 at 7, 8.

2 14-

all owing the travelling expenses. For that
would be to tax him on a sum larger than the
profit of the o f f i c e ” .90
The doctrine of judicial precedent does not permit a court to
ignore a binding decision on the ground that it is unfair or
leads to hardship.
Moreover, as Lord Donovna observed, adoption of the
distinction drawn by the majority would have certain impli
cations which the majority clearly did not consider.

Commented

his Lordship
nln a very real sense almost every general
medical practitioner is on stand-by duty for
emergency cases, and is in fact available on
the telephone. And almost every such practi
tioner will, if necessary, give preliminary
instructions concerning the patient to anyone
who summons him by telephone. There are thousands
of employees in other walks of life who have to
be on stand-by duty at their homes and are
required to obey a summons to go to their
factory or their offices to cope with emergency.
If this is to mean that they all have two places
of employment, I see no reason why all of them
should not be entitled to claim travelling
expenses between their homes and places of
employment".91
Since, in the opinion of the present writer, the
Owen case was indistinguishable from the Hicketts case, it
fillows that the mileage allowance was not re-imbursed for
expenditure incurred wholly, exclusively and necessarily in

90. At p . 7 5 S .
91• Ibid., at p . 10.
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the performance of his duties.

Thus it should have been held

to constitute an emolument of the employment and therefore
taxable.
0,0

It may be recalled that Lord Pearce''

in particular

refused to apply the decision in Ricketts because in his view,
it would lead to injustice in taxation and amount to taxing
the taxpayer on a sum larger than the true profit of the
office.

7/e disagree with his Lordship's conclusions.

First,

it is suggested that it would lead to greater injustice in
taxation if the State were to bear the travelling expenses of
employees (normally the top executives) who choose, for seasons
of personal comfort, privacy, or as a status symbol, to live
in exclusive villas, distant country homes, and commute daily
to and from work.
07

Secondly, as Lord Pearson's exampleindicates, the
failure to allow travelling expenses to and from home does not
necessarily mean that the taxpayer is taxed on a sum larger
than the true profit of the office.

His Lordship observes

"Suppose that A; B and C are employed each at
a salary of £500 per annum, and in the first
year each has to pay entirely out of his own
pocket the expenses of travelling between his
home and his place of work. Then, in the second
year the employer re-imburses to A the cost of

92. Ibid., at pp. 7-8.
95. Ibid., at 14.
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his season ticket or gives him an allowance
of (say) 8d. per mile for coming to work and
returning home by car. A is better off finan
cially by the amount of the re-imbursement or
allowance. He is better off than he himself
was in the first year, and better off than B
and C who still have to pay entirely out of
their own pockets the expenses of travelling
between their homes and their places of work.
As A has effectively a better income than B
and C he ought to pay more income tax than
they do. The re-imbursement or car-allowance
is a benefit to A, and is a sum of money.
In my opinion, it is a perquisite, a profit,
an emolument. Thsre is a quite different
position when the employee incurs an expense
in performing the duties of his employment e.g. making a journey from head office to branch
office and back to head office, or buying stamps
and stationery for the firm - had has it re
imbursed to him. in such a transaction there
is no benefit - no profit or gain - to the
employee. He does not receive any emolument’1.

General conclusions on the Expenses Rules
As the foregoing discussion reveals, the expenses
rules under the Ghana law are much narrower than the comparable
English provisions.

For both non-employees and employers the

expenses allowed are limited to only those incurred directly
nin the production of profits".y

As we pointed out, with

respect to non-employees the expenses rule would appear to
cover wages, salaries, fuel, rent, interest cost of inventory
but would exclude any other expenditure incurred indirectly
for the purpose of the trade, business etc. such as advertise-

94. Vide Infra.
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ment, cost of tax litigation, research, entertainment expenses
and the like.

However, taxpayers engaged in trades or

businesses are allowed additional expenses, namely, capital
allowances in respect of expenditure incurred on buildings,
works of a permanent nature, plant, machinery, fixtures used
96 In the case of employees the
in the trade or business.y
expenses rule would appear to allow virtually no expenses. 97‘
As far as non-employees are concerned, it is sub
mitted that the expenses rule, as it now stands, impairs the
taxpayer's initiative and discourages him from taking either
short-term or long-term measures to build up his goodwill,
protect his business or trade or to make it more profitable.
98 and English tax laws recognise,
As the American^
the success of a trade or business depends on 5 main things
(1) the availability of capital to fulfil particular
contracts and to acquire stock or inventory.
(2) the facility with which one can protect or
improve the business or trade as a continuing

95* See pp. 185-196.
96. M.L.C.D. 78 Sch. III.
97. See pp. 196-200.
98. For expenses allowed, see Federal Tax Regulations 1970,
Vol. I, 1, 162-1. They include cost of goods, management
expenses, advertising and other selling expenses,
insurance premium against fire, theft, accident etc.
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entity.
(3) the ability to establish goodwill, retain
established clients or customers and to
attract new ones.
As the English cases cited indicate, commercial
expediency sometimes requires outlays which though may not
be directly related to profits made within the period, never
thelesscontribute towards the
in the long-run.

success of the trade or business

Thus, under certain circumstances, commercial

expediency might require a professional man to entertain his
established or prospective clients to lunch in order to discuss
QQ
business problems, ' or, legal expenses might have to be
incurred in order to protect the assets of the business'**^
or even

to guarantee a certain amount of profits.
One distinct

feature about such expenditures is that

they cannot be directly related to profits of any particular
period, neither is it possible to determine exactly what
portion of profits is attributable to such expenditure.

To

disallow such expenditures on the ground that they are not
incurred directly in the production of income is to under
estimate the impact such expenditures have on the market.
It is not hereby suggested that all expenditures

99• Bentley, Stokes & Lowless v Beeson [1952] 2 All E.R. 82.
100. Morgan v Tate & Lyle [1958] A.G. 2.
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which relate whether directly or indirectly to the business
should be allowed or that any attempt should be made to
introduce, root, stem and branch either the American or
English expenses rules into the G-hana lav/.

The present

writer is aware of the difficulties inherent in either the
American or the English rule.

For example, by allowing as

trade or business expenses '‘all the ordinary and necessary
expenses paid"^^^" the American Internal Revenue Service has
had to contend in recent years with widespread abuses that
have developed through the use of the expense account.
Observed President Kennedy in 1961

102

"Too many firms and individuals have devised
means of deducting too many personal living
expenses as business expenses, thereby charging
a large part of their cost to the Federal
Government. Indeed, expense account living
has become a byword in the American scene.
This is a matter of national concern, affecting
not only public revenues, our sense of fairness,
and our respect for the tax system, but our
moral and business practices as well. This
widespread distortion of our business and social
structure is largely a creature of the tax
system, and the time has come when our tax
lav/s should cease their encouragement of luxury
spending as a charge on the Federal Treasury."
Gf the English rule, Kaldor remarks
"if expenses are allowed which are not a necessary

101. I.R.C. 1954, S. 162.
102. Hearings before the House Committee on Ways and Means,
87 Cong., 1st Sess. (1961) Excerpt from President's
Message pp. 12-13.

220

or an inevitable concomitant of producing the
receipts against which they are set off, the
Government, in effect, is subsidizing such
expenditures through the instrument of taxation
.....
But if general expenses of all kinds the scale of which is variable within wide limits
relative to the scale of activity of a business
- are made deductible, the very exemption is
the equivalent of a direct subsidy from the
Treasury, the rate of subsidy being the same
as the marginal rate of taxation".103
Kaldor argues further that while there is no general reason
why private outlays should not be subsidised by the Government,
the granting of such subsidies, however, has to be justified
on the grounds of social utility and not all such private
outlays satisfy this test.

In spite of the problems connected

with either the American or English expenses rule, it is
suggested that they can be used as guidelines in the formu
lation of a better expenses rule.

For example the present

rule could be extended to cover all ordinary and necessary
business expenses and in order to check abuses, the Revenue
could issue a list of such permissible deductions and, if
necessary, the maximum amounts that a taxpayer can lawfully
deduct.
It is the view of the present writer that the rules
governing the treatment of expenses are too strict for
e m p l o y e e s A s we have already noted, the net effect of

103. Bird & Oldman, op. cit., 158.
104. See Kaldor*s summary of the Expenses rule as it applies
to employees. Bird & Oldman, op. cit., 158.

the expenses rule is that the employee gets no expenses
allowed at all for any form of expenditure incurred for
maintaining or improving his status or earning capacity as
a person.

Bearing in mind also that the emploj^ee is denied

allowances in respect of expenditure incurred on capital for
employment purposes, the expenses rule is very anomalous in
the case of educational expenditures incurred by employees to
create non-physical capital.

The expenses rule thus affects

adversely those employees whose work is of such a kind that
they are expected to employ in it an equipment of expert or
specialised knov/ledge.

Doctors, teachers, lawyers and

scientific workers fall into this group.
Such persons need to maintain and often to increase
their professional equipment of knowledge and in such cases
it is difficult to relate the expenses of so doing to any
specific obligation in performing the duties of a particular
period.

Their obligation is not only to be skilled in learning

but to remain skilled in learnings as conditions change.
Thus, in order to keep pace with the changes in the various
disciplines, such employees normally incur expenses on sub
scriptions to professional and learned societies, purchase of
books and magazines, attendance at conferences, travel for
research etc.

As the cases indicate, such expenses are not

allowed under the tax lav/ on the ground that the employee
could have continued to perform his duty without incurring

such expenses. 105
country
In a/
j like Ghana where productivity is generally
held hack because of the low levels of education of employees,
one would have thought that one way of encouraging human
capital formation would be to allow as deductible expenses
incurred for the improvement of skill. 105
^ The Law appears to
overlook the fact that there are constant changes occurring
in all fields and that an employee can only produce the best
results if his ideas are modern and up-to-date.
In the opinion of the present writer, the U.S.
treatment of employee educational expenses has much wisdom
to commend it.

Even though the U.S. tax lav/ expressly pro

hibits the deduction of ail personal, living or family
expenses^0 it nevertheless, by its regulations,'1'^ allows
#
105. It is not hereby suggested that the law should permit
capitalisation of all educational expenses, for example,
lav/ school education, basic professional training as a
doctor or dentist and the like. This, the law already
does through the fee-free education programmes. What
is hereby advocated is the deductibility of expenses
connected with post-basic education and other expenses
that are borne by the taxpayer.
106. I.R.C. 1954, S. 262.
107- Federal Tax Regulations, 1970, Vol. I, 165-5 • Thus,
for instance B, a general practitioner of medicine, takes
a 2 week course reviewing new developments in several
specialised fields of medicine. B's expenses for the
course are deductible because the course maintains or
improves his skills. In Greenberg v Commissioner (367
E . 2nd 663 (1st Cir. 1966)) a deduction claimed by
petitioner a psychiatrist as an ordinary and necessary
expense for the cost of his owm analysis as cart of In
expensive training programme in psychoanalysis v/as ^llowea
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expenses incurred by an individual for education, including
research undertaken as part of his educational programme, if
the education (1) maintains or improves skills required by
the individual in his employment, trade or business or (2)
meets the express requirements of the individual’s employer.
The expenditures for education allowed thus include
refresher courses, courses dealing with current development
as well as academic and vocational courses.

B. Capital allowances
As we have already noted, capital expenditure as
such is not an allowable business deduction in the computation
of profits for income tax purposes.

This is understandable

since the tax lav/ exempts capital gains from tax.

The granting

of allowances for capital v/astage without a corresponding tax

on capital gains would therefore appear to be indefensible
on the grounds of equity.

However, as Kaldor observes,

"the real justification for capital allowances
is ... not one of equity but expediency. It
is in the social interest that capital expenditure
should be encouraged; a system of income taxation,
through the double taxation of savings and through
its discriminatory effect on risk bearing, does
the opposite - it tends severely to discourage
it. Hence, the allowances given to capital
expenditure are necessary to neutralise some
of the worst disincentive^ effects of income
taxation on the economy

10S. Bird

Oldman, op. cit., 165*
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This means that a taxpayer who is forced in the course of his
trade or business «o incur heavy expenses on capital is given
i:he opportunity to recoup and re-invest the capital so
expended.

In keeping with this policy', capital allowances are
presently granted at varying annual rates for different
assets.109
' The rates are based on such factors as the need
to encourage the use of particular kinds of equipment or to
subsidise investment in certain industries.

Capital allowances are available in respect of the
following expenditures which are incurred for the purposes
of the taxpayer's trade or business.

(a) "qualifying plant expenditure" - plant, machinery
or fixtures.
(b) "qualifying building expenditure" - the construc
tion of buildings, structures or works of a
permanent nature, and
(c) "qualifying mining expenditure" - expenditure
incurred in connection with or in preparation
for, the working of a mine, oil well or other

109. N.L.C.D. 78, Sch. III.
110. Ibid., Sch. Ill, para. 1. Taxpayers who lease qualifying
property to other taxpayers for use in their trades or
businesses are also granted capital allowances in respect
of expenditure incurred thereon. Ibid., Sch. Ill para.
17.

225

source of mineral deposits of a wasting
nature, excluding anything which is "qualifying
plant expenditure" hut including prospecting
expenditure and any building or construction
expenditure which is likely to be valueless
when the source of deposits is at an end.

Allowances granted^^"

Three kinds of allowances are granted in respect of
ihe aforementioned capital expenditure.

These are (i') The

(ii)

initial allowance/the annual allowance

and

(kii)

investment

allowance.
>

_

112

(i) Initial allov/ance

This is granted to the taxpayer for the year of
assessment in the basis period for which the first uses such
capital asset wholly and eclusively for the purposes of his
trade or business.

This means that merely incurring expendi

ture on a qualifying asset does not entitle the taxpayer to
an initial allowance in respect thereof.

The taxpayer has to

show that the asset is being put to use for the purposes of

111. Ibid., Sch. Ill, paras. 5 and 6.
112. Ibid., Sch. Ill, para. 5.
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the trade, business etc.

113

^ This provision is designed to

prevent taxpayers from incurring expenditure on qualifying
capital assets which they do not need for their business with
the sole aim of securing capital allowances in respect of them.
Thus, the provision discourages the non-utilisation or underutilisation of capital assets.

The following initial allowances are grant ed^^
1.Qualifying buildingexpenditure
"

- 10°/o

mining

"

- 20°/o

plant

"

- 20°/o

However,different and

higherrates of initial

allowances are granted to the owners of "approved projects"
under the Capital Investment Act, 1963.

116

(ii) Annual allowances'^^

For every year that a taxpayer uses such capital
asset in his trade or business, he is entitled to an annual
allowance, irrespective of the fact that he may not be entitled
to an initial allowance.

This means, for example, that for

113. Where qualifying property is partly used for trade or
business the allowances granted are apportioned. Ibid.,
Sch. Ill, para. 19*
114. Ibid., Sch. Ill, Table A.
115. Capital Investments Act, 1963? Act 172 Sch. I.
116. F.L.C.D. 78 , Sch. Ill, para. 6.
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the year of assessment in the basis period for which the
taxpayer first uses the asset, he will be entitled to both
initial and annual allowances.

Unlike the initial allowance,

the annual allowance is granted for every year in which the
asset is used until either the expenditure incurred is extin
guished or the asset is disposed of.

hate of annual allowances 117'
(a) Qualifying building expenditure
(i) For buildings other than mining or timber concerns - 3°/o
of the expenditure.
(ii) Buildings in mining or timber concerns - 5°/o.

(b) Qualifying mining expenditure
No rate is specified in the Schedule to the Decree
except that the Commissioner is to determine the rate which
in his opinion is Just and reasonable having regard to the
rate of exhaustion of the mineral deposits in connection with
which such expenditure was incurred.

However, the rate fixed

by the Commissioner should not be less than 15°/o.

(c) Qualifying plant expenditure

No rate is fixed.

The applicable rate is to be

117. Ibid., Sch. Ill, para. 6(2).
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determined by the Commissioner having regard to the working
life of the asset and to its value on acquisition.

In this

case, however, no minimum rate is specified.

It must be noted, however, that annual allowances
higher than those prescribed by the Decree may be granted by
the Commissioner in respect of any qualifying asset in cases
where they are being used under abnormal conditions which
HP
affect their normal life expectations.“■ c Further, in addition
to the normal annual allowances that are granted, an annual
allowance of 10°/o may be granted to a Company in respect of
any of its qualifying assets if the company satisfies the
following conditions.

liq

y

(i) that it has established a Sinking Fund for maintaining
an amount for the purpose of replacing its qualifying
capital assets.
(ii) that it has opened a separate bank account in Ghana for
transfer to it of the amount in the said Sinking Fund, and

(iii) that the amount paid into the said Sinking Fund in any
year of assessment is not less than the total amount of
capital allowances granted to such Company for such year,
including the above-mentioned allowance.

118. This is left to the discretion of the Commissioner.
See Memorandum to the Tax Review Commission, op. cit.,

p. 17.
119. N.L.C.D. 78, Sch. Ill, para. 6(5) •
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Considering that capital is scarce in Ghana, the
purpose of the foregoing provision is to encourage Companies
to plough hack profits and to set aside separate sums for the
replacement of their capital assets.

The requirement that the amount paid into the
Sinking Fund in any year shopld not he less than the total
amount of capital allowances granted to such a company for
that year is to ensure that the depreceiation allowances
granted are paid hack into the Sinking Fund and that the
Sinking Fund is not gradually depleted.

There seems to he no

justification however for granting the additional annual
allowances to only companies and not to individual traders or
businessmen who satisfy the conditions outlined ahove.

(iii) Investment allowance
A special investment allowance is granted only to
’'industrial establishments" in respect of capital expenditure
incurred on plant or machinery used y/holly and exclusively in
such industries

An investment allowance of 5°/o of the

expenditure so incurred is granted to such industrial

120. N.L.C.D. 78, Sch. Ill, para. 5A, introduced by N.L.C.D.
265, para. 6.
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establishment 121 in addition to any other allowances already
granted.

1isposal 122 of qualifying assets

7,lien the taxpayer disposes of an asset in respect
of which capital allowances iiave been granted, proper adjust
ments have to be made to ensure that either the taxpayer does
not suffer a capital loss or does not make a capital gain at
the expense of the Revenue.

Thus, upon the disposal of an

asset the taxpayer either receives a balancing allowancenor
suffers a balancing charge.

(iv) Balancing allowance-^^
'.here the taxpayer disposes of an asset which was
in use in his trade or business at the time of the disposal and
in respect of which qualifying expenditure was incurred, a
balancing allov/ance, if any, is made to him of the amount

121. The term "industrial establishment" refers to industries,

engaged in all or any of the following activities "the
working of a timber concession, mining, manufacturing,
vehicle assembly, building ships, boat building or
repairing, cargo handling, agriculture, canning and oil
refining".
122. Bor what constitutes "disposal" of an asset, see Ibid.,
Sch. Ill, para. 11.
123* Ibid., Sch. Ill, para. 8.
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by which the unallowed expenditure 124 exceeds the amount or
value realised in the disposal. 123 Let us consider the follow
ing example:
Company A buys a building in the 1963/64 basis period for
31,000.

It disposes of the building in 1967/68 basis period

for 3200.

During its period of ownership Company A received

allowances in respect of the building totalling £400.

It's

balancing allowance on the disposal of the building would be
as follows:
Cost of building

£1,000

Value of building on disposal

£

200

Total allowances granted

£

400

Unallowed expenditure
(i.e. cost of building less total
allowances)

£

600

Balancing allowance on disposal

£

400

The balancing allowance so granted is deducted from
the assessable income for the year of assessment for which
such allowance is made, i.e. the year of assessment in the
basis period for which the disposal takes place.

If the

124. The unallowed expenditure is the total qualifying
expenditure incurred less the total of any allowances
made to such taxpayer in respect of the asset before
the date of disposal. Ibid., Sch. Ill, para. 10.
125* T'or valuation of an asset on disposal, see ibid., Sch.
Ill, para. 12.
126. Ibid., Sell. Ill, para. 26(2).
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assessable income for the relevant period is either nil or
so small that the balancing allowance cannot be deducted
therefrom in full, the ranainder of the allowance is to be
carried forward and offset against future assessable income
for an indefinite period. 127r However, as we shall soon see,
it would appear that the introduction of the turn-over tax
has taken away the right of the taxpayer to carry forward
excess capital allowances where there is an insufficiency
of profits in any particular year.

(v) Balancing charge 128
A balancing charge is made upon the taxpayer where
the value of the asset at the time of disposal exceeds the
unallowed expenditure.

However, a balancing charge should

not exceed the total of any allowances granted up to the date
of disposal in respect of the asset.
Example 1
In 1563-64 basis period Company B buys a building for £2,000.
It sells it in 1565-70 for £1,500.

During its period of

ownership it receives allowances totalling £1,000 in respect
of the building.
Upon disposal of the building in 1965-70 its
\

balancing charge would be as follows:

127. Ibid., Sch. Ill, para. 26(4).
128. Ibid., Sch. Ill, para. 9-
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Cost of building

£2,000

Total allowances granted

£1,000

Value on disposal

£1,500

Unallowed expenditure
(i.e. cost of building less
total allowances)

£1,000

Balancing charge
(i.e. value on disposal less
unallowed expenditure)

£

500

Example 2
Company C purchases a building in 1563-64 for £2,000.
sells it in 1964-65 for £2,200.

It

During its period of owner

ship it receives allowances totalling £400.

The balancing

charge would be computed as follows
Cost of building

£2 ,000

Total allowances granted

£

Value on disposal

£2 ,200

Unallowed expenditure

£1 ,600

Value on disposal less unallowed
expenditure

£

600

Balancing charge

£

400

400

In this example, the balancing charge would be £400 and not
£600 because a balancing charge should not exceed the total
allowances given in respect of the asset.

A balancing charge

is treated as an additional income which is either added to
the taxpayer’s assessable income for the year of assessment
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in whose basis period the disposal takes place or is taxed
separately by the Commissioner.129
The fact that a balancing allowance or charge
arises from the disposal of a qualifying asset is the result
of either granting capital allowances which do not reflect
the actual rate of depreciation resulting from use of the
asset or of changes in the market value.

In both cases,

however, the resulting gains or losses are capital.

Ho?;ever,

as we have seen, by limiting balancing allowances to the
amount by which the unallowed expenditure exceeds the amount
realised on the disposal, the law grants the taxpayer an
allowance that reflects either the actual rate of depreciation
resulting from use of the asset or from the fall in market
value.

Any capital loss in excess of the unallowed expenditure

is thereby disallowed.

Similarly, by limiting balancing

charges to the amount of capital allowances previously granted
to the taxpayer, the law eliminates the element of capital
profit from income tax.

The Revenue recovers from the tax

payer only that amount results from either the inaccurate
depreciation allowances granted earlier or from the rise in
market value.

129. Ibid., Sch. Ill, para. 26(1).

235

C . 'Treatment of losses
l^o
With one exception " the Ghana income tax law does
not allow losses incurred in one year to be carried backward
for set-off against previous profits or carried forward for
set-off against income for future years.

In other words,

losses incurred in any particular year are disregarded in
computing the taxable income of any other year.

Thus, for

example, if A, incurs an overall lbss of, say, £1,000 in year
one but makes a profit of, say, 02,000 in year two, his taxable
income for year two will be £2,000 even though he incurred a
loss of £1,000 in year one.
The reasons given for the refusal to allow losses
of any year to be set-off against previous or future profits
are these: First, from the point of view of administrative
efficiency, the main consideration is to prevent unscrupulous
taxpayers from claiming non-existent losses in order to
131

minimise their tax liabilities y

and to prevent the abuse

of the provisions through the creation of "manufactured losses”
of various kinds which take the form either of fictitious

130. N.L.C.D., 78, para. 10(3)• Domestic Insurers may set
off losses incurred by them during any year of assess
ment against profits accruing to them during any sub
sequent year of assessment. For definition of "Domestic
Insurer, see ibid., para. 83*
131* hemo to the Tax Review Commission, op. cit., 16.
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transactions between different taxpayers who are differently
situated with regard to their overall tax position; or of
the acquisition of concerns with accumulated past losses or
current losses (in the sense of an excess of tax free allowances over net receipts) for the purpose of tax avoidance.

132

Secondly, from the point of view of economic effects,
the allowance of losses in one year to he set-off against
previous or future profits Mhas the effect of encouraging the
continuance of moribund or unproductive business at the
133
expense of the Revenue and ultimately of taxpayers in general".
Cne cannot accept the first reason advanced in
support

of the refusal to allow a carry-forward or backward

of losses namely, to prevent unscrupulous taxpayers from
claiming
to

non-existent losses.

Since the law allows a taxpayer

deduct current business or trade losses, the Revenue

sta t e m e n t

would seem to imply that it is easier to manufacture

one big loss than several small current losses.

Yet, as we

know, it is still possible for an unscrupulous taxpayer to
defraud the Revenue by manufacturing losses to the extent of
each year's profits.

Thus, if, as the Revenue statement

implies, it is possible to check the manufacture of small
current losses then there should be no reason why the same

132. Bird 8: Oldman, op. cit., p. 171*
133* Bird 8c Oldman, op. cit., p. 171.
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methods could not be used to check big losses.

The difference

lies only in the sizes.
As regard the second reason, no one can deny that
the success of any tax system depends, inter alia, on its
ability to check tax avoidance and other fictitious devices
«

that are aimed at reducing the revenue y$£lds.

Furthermore,

non-viable businesses should not be encouraged at the expense
of the Revenue.

It is submitted )however j that the notion of
"continuance" is question-begging. Prior to the occasion of

the loss^the issue for the businessman is the degree of risk
to take.

The economic issue may be whether risk-taking should

be discouraged.

Of course, one can envisage a businessman who

persists in a loss activity without a reasonable expectation
that it will become profitable.

But even assuming there is

a loss carry forward, such activity will be at the expense
of the businessman as well as the Revenue.

One suspects that

the real reason for denying the carry-forward of losses is
that the Revenue does not want to encourage ."unproductive"
businesses at its expense.

It is a matter for consideration

whether the fact that a businessman has incurred a loss will
not encourage him to adojjt better commercial methods so as
to absorb such losses in future.
It is the view of the present writer that in a place
like Ghana which needs to encourage enterpreneurs i.e. risk-
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takers, failure to grant a carry-over of losses is likely to
discourage taxpayers from investing in risky "business ventures.
The tax system must take cognisance of the fact that every
business venture involves an element of risk.

Thus, to refuse

to allow h taxpayer to carry-forward his losses is to penalise
him for his misfortune.

It is indeed arguable whether the

allowance of a carry-over of losses is a privilege and not a
right to which the taxpayer is entitled.

As the Royal

Commission noted, the
"ascertainemtn of business profits at fixed
intervals of 12 months is so arbitrary a process
considering the continuous nature of business
operations, that to allow the carry-forward of
losses is an obvious concession to common sense".
It is not hereby suggested that all taxpayers should
be allowed to carry-forward losses incurred in previous years.
In order to prevent taxpayers from claiming fictitious losses,
the right to deduct business losses against future profits
could, for example, be restricted to only those taxpayers who
satisfy the Commissioner that they maintain reliable records
and accounts.

This could be effective in checking tax abuses

in this area considering that the Commissioner already has
the power to disregard for tax purposes any transactions
the main purpose of which is in his opinion, bhe avoidance or

134-. Royal Commission, op. cit., Cmd. 94-74- para. 4-86, p. 14-7•
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reduction of liability to tax. 135
^

lioreover, a constant decline

in revenue could be prevented by disallowing a carry backward
of losses and limiting the number of years for which losses
could be carry forward having regard to the extent of the
taxpayer’s losses, his ability to keep reliable books and
accounts and the need to encourage the particular kind of
business.

D . The Turn-over tax
As we noted earlier,

136

the general rule is that a

taxpayer is charged to income tax on his "changeable income"
as determined in accordance with the provisions of the tax
Decree.

Thus, one would expect that if the computation of

the chargeable income results in a loss, the taxpayer would
incur no tax liability.

On the other hand, if the computation

results in a profit, however, small, he would have to pay tax
on that amount.

However, as we shall see, in certain cases,

this is not so.

Instead of being assessed to tax on his

135. See N.L.C.D. , 78, para. l4-(2)(a). In the East African
case of Associated Contractors Ltd. v The Commissioner
of Income Tax, 3 E.A.T.C. Case T o . 62, p . 10 the
Commissioner of Income Tax successfully used a similar
power to frustrate an attempt by a parent Company to
use the accumulated tax loss of its newly-acquired
subsidiary to reduce the group’s tax liability.
136. See p. 181.
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chargeable income, the taxpayer is taxed on a certain percen
tage of his turnover for the period.

This is known as the

"Turn-over tax" .^57
The turnover tax is applied where the "chargeable
income" of a self-employed individual or a partner either
results in a loss or is less than 2°/o of his turnover for
the same period.

In the case of Companies, however, the tax

applies where the Company's chargeable income is less than
2 l/2°/o of its turnover for the same period or it incurs a
loss.

In the situations described above, the self employed

individual or partner is assessed to tax on 2°/o of his turn
over for the year while the Company is taxed on 2 l/2°/o of
its turn-over for the period.
The turn-over tax is, in reality, a minimum tax.
This means that for every year of assessment the amount on
which tax is payable cannot be less than 2 l/2°/o of the
Company's current turn-over or 2°/o in the case of selfemployed individuals and partners. 138 The term "Turn over"
is defined to mean total receipts in money or money's worth
from any trade, business, profession or vocation, excluding
- -- - -

-

- -

-

- -

-

-

-

- -

- -

137. N.L.C.D.* 78, para. 20(2)(3).
138. Self-employed individuals, partners and Companies
engaged in the mining, timber, or manufacturing businesses
are exempt from turn-over tax for the first 5 years of
operation. See ibid., para. 20(2)(3)•
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urchase tax or sales tax but including customs or import
duty payable by such taxpayer. 159
''
The operation of the turnover tax can be illustrated
with the following examples
Example (1)
Let us consider the case of X, a self employed individual.
For 1569/70 tax year he has a chargeale income of

£

200

his Turnover for the same period is

£100,000

2°/o of his turnover is

£

2,000

For 1965/70 he will pay tax on £2,000 because his chargeable
income of £200 is lower than 2°/o of his turnover for the same
period.

However, if instead of a chargeableincome of £200,

X gets £5)000, then he will pay tax on £5,000
higher than 2°/o of his turnover (£5,000).

since it is

If, instead of

profits, X makes a loss he will still have to pay tax on
£2 ,000.
Example (2)
Let us consider the case of Company A.
For 1969/70 tax year, it has chargeable income

£

500

Turnover for the same period

£100,000

2 l/2°/o of turnover

£

2,500

This means that in 1969/70 Company A will pay tax on £2,500

159. N.L.C.D. 78, para. 83.

Desirability of the Turn-over tax
Notwithstanding the persuasive a r g u m e n t s w h i c h
have been put forward in support of the present Turnover tax,
it is the view of the present writer that che tax is likely
to have disincentive effects on taxpayers.
and stiffle business initiative.

It can also dull

Like the refusal to allow

losses to be carried forward and set-off against future
profits, the turn-over tax does not make investment in Ghana
an attractive proposition.

It penalises honest taxpayers for

their misfortune and ill-luck and constitutes a stumbling
block to businessmen especially in the early years of operation
when capital is badly needed.

Moreover, the turnover tax

conflicts with Paragraph 5 of the Decree which imposes income
tax on "income" profits and gains i.e. income surplus after
the deduction of legitimate business expenses.
In a country like Ghana where indigenous businessmen
especially are beginning to play an important role in the
industrial sector of the economy, it is submitted that the
tax will dampen their enthusiasm and prevent them from taking
the necessary business risks.

If income taxation is to

140. Memo to the Tax Review Commission, op. cit., 14-16.
(1) The Turnover tax is supposed to guarantee a minimum
tax revenue for every year, (2) it is designed to check
tax evasion by Companies and firms which deliberately
inflate the invoices of their imports and thereby reduce
the profits and consequent tax liability.
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encourage the best talents and enterprises which are available
to the country in the private sector and to bring about a
favourable climate for producing fresh wealth and investment,
then it is suggested that the turnover tax should be abolished.
It must also be noted that the relation of turnover to profits
varies greatly among businesses.

So to fix one rate for all

companies irrespective of the businesses engaged in and another
for all self-employed individuals and partners without regard
to their areas of specialisation is to penalise those businesses
with low turn-over profits and ratios.

General concluding observations on the Inter-action of the
Turnover tax ruleT Capital" allowances provisions and the rules
on the Treatment of Losses
Examined in the light of the turn-over tax rule and
the provision on the treatment of losses which we have discussed,
one finds that in certain cases the granting of capital
allowances does not achieve its avowed purpose, namely, to
encourage capital expenditure and to neutralise some of the
disincentive effects of income taxation on the economy.
As we shall see, where the taxpayer's accounts
result in a loss or in the case of a profit, the deduction
of capital allowances from such profit reduces the "chargeable
income" of the taxpayer below the minimum percentage of his
turnover, the taxpayer not only "wastes" such capital allowances
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but he is also deprived of the opportunity to carry forward
any unrelieved capital allowances even though the capital
allowances rules specifically authorise him to do so.'^4^
Thus, for the taxpayer who is caught in the situation described
above, the granting of capital allowances provides no incentive
The result is that the capital allowances provisions seem to
discriminate against those taxpayers, who need them most,
namely, taxpayers who incur losses or make small profits.
It is hereby submitted that this conflict which results from
the interaction of the capital allowances provisions, the
turnover tax rule and the rules on the treatment of losses,
leading to a "wastagen of capital allowances in cases where
they are most needed, provides one more reason for the repeal
of the turn-over tax rule and the restoration of a carry-over
of losses.
Before we examine the reasons for this conflict, one
jjoint must be noted.

The term "chargeable income" is defined

under the Decree l4p to mean the total income of a taxpayer
as determined in accordance with the provisions of the Decree
1 /I 7

LESS any capital allowances

^ granted to the taxpayer.

In

141. N.L.C.D. 78, Sch. Ill, para. 26(4).
142. N.L.C.D. 78, para. 20(2)(5).
143. By "capital allowances" it is meant initial allowances,
investment allowances, annual allowances and balancing
allowances. See ibid., para. 20(2)(3)*
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other words, in calculating the "chargeable income" capital
allowances, inter alia, is allowed as deductions.

Having

defined the term "chargeable income" we shall now examine the
interaction of the aforementioned rules.

Example (1)
A. a trader, has a turnover of £100,000 for the
1967/68 tax year.
loss of £1,000.

His accounts for the same period show a
He has capital allowances totalling £1,500

for the 1967/68 tax year.

His tax liability will be computed

as follows.
Turnover for the period

£100,000

Loss for the period

£

1,000

Capital allowances granted

£

1,500

"Chargeable Income" for neriod ... Lobs
of

£

2,500

Applying the turn-over tax rule, A will be assessed
to tax on 2°/o of his business turnover.

This means that his

taxable income will be £2,000 even though his chargeable
income "resulted in a loss of £2,500.

Since there is no

carry-over of losses, it means that A ’s capital allowances of
51,500 have been wasted.

To make matters worse, he is called

upon to pay a tax of £2,000.
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Example (2)
B, a trader has a business turnover of '1100,000 in
1967/68.

His accounts for the same period show a profit of

21,000.

He has a total capital allowances of £1,500 for the

same period.

His tax liability will be as follows

turnover for the period

£100,000

Profit

£

1,000

Capital allowances granted

£

1,500

Chargeable income ... Loss of
(profit less allowances)

£

500

Applying the turnover tax rule, B has to pay tax on £2,000
even though he has an unrelieved capital allowance of £500.
Like A in previous example, B has ’’wasted** his capital allow
ances.

Neither can he carry forward the unrelieved portion.

Example (5)
C, a trader, has a business turnover of £100,000
for 1967/68.
23*000.

His accounts for the period show a profit of

He has capital allowances of £1,500.

His tax liability will be computed as follows
Turnover for the period

£100,000

Profit

£

3,000

Capital allowances

£

1,500

Chargeable income
(Profit less allowance)

£

1,500
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Applying the turnover tax rule C will have to pay tax on
£2,000.

In this case 0 has "wasted" 0500 of his capital

allowances.
In all 3 examples, it can he seen that capital
allowances are waited where the taxpayer's accounts result
either in a loss or if in profit the reduction of the capital
allowances from the account reduces the chargeable income of
the taxpayer below the minimum percentage of his turnover.*^rZ!'

144. See hemo to the lax Review Commission, op. cit., p. 17*
It must be pointed out though that at the discretion of
the Commissioner, a carry forward of unused capital
allowances is, in practice allowed, first, where the
total income declared is less than the minimum chargeable
income as in Examples (1) and (2) above, the whole of
the allowances due for that year can be carried forward.
Thus in Example (1) A will be allowed to carry forward
his allowance of SI,500 but will still have to pay a tax
on 12,000. Similarly in Example (2) B will be allowed
to carry forward his allowance of £1,500 irrespective
of his tax burden. Secondly, where the actual profits
declared are higher than the minimum chargeable income
and yet the chargeable income (i.e. actual profit less
capital allowances) falls below the minimum chargeable
income as in Example (5) above, capital allowance are
restricted to the difference between the declared profits
and the minimum chargeable income. Any unrelieved
capital allowances can then be carried forward. Thus
in Example (5) C fs .capital allowances will be restricted
to £1,000 and he will be allowed to carry forward the
excess of £500. The point to be noted that this is only
a concession. It is doubtful whether the Revenue practice
of allowing the taxpayer to carry-forward capital allow
ances whilst at the same taxing him on his minimum
chargeable income is of any help to the "struggling"
taxpayer.
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PART III - TAX EXEMPTIONS

CHAPTER VI

Introduction
In the earilier part of this work, we observed that
income taxation as such cannot ensure rapid economic growth
because of its disincentive effects both actual and potential
on those activities which contribute directly to economic
growth.^

For this reason, we adopted Due1s classification

of the four major functions of the tax system as being most
appropriate for a developing economy seeking a rapid rate of
growth.

These functions, as we pointed out, are:

the cur

tailment of consumption of above-subsistence families; cur
tailment of use of resources for capital formation regarded
as of little value to economic development; provision of funds
to the government to facilitate transfer of the freed resources;
and the provision of incentives to alter economic activity in
p
a fashion favourable to economic growth.
**e also regarded
equity in taxation as being essential to the general acceptance
of the tax system and the reduction and minimisation of both
tax avoidance and evasion.
We also concluded that it is the duty of the tax
lawyer to frame the tax laws in such a way as to give particular

1. See page 18.
2* See page 9•
3* See pages 4-6-4?•
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attention to the minimisation of adverse effects and maximazation ofincentive reactions which further the achievement
of rapid economic growth/4' For this reason, we have criticised
elsewhere in this work, certain tax lav/s and judicial decisions
on the ground that they are likely to have disincentive
5
effects on the economy.'"
In this Chapter, we dial1 examine, both analytically
and critically the various tax exemptions that exist under
the Tax Decree.
As we shall soon see, not all receipts and accruals
which qualify as '’incomes" under Paragraph 5 of the Decree
are subject to tax.

Exemption from income tax has been

granted in respect of certain incomes for various reasons.
Some exemptions have been granted in order to encourage
education and scientific research, social and welfare activi
ties, indigenous companies, export promotion, agricultural
expansion and savings, whilst others have been granted
because of the special nature of the income or the special
character of the taxpayer,
exemptions.

4 . See p. 18.
5* See pp. 235-24-3.

he shall now examine the various

(A) PROMOTION OF EDUCATION AND SOCIAL NELFARE ACTIVITIES

(i) Ecclesiastical, charitable and educational institutions0
The incomes of all ecclesiastical charitable and
educational institutions of a "public character" are exempt
from income tax.

However, incomes derived from trades or

businesses carried on by such institutions are not exempt.
The main idea behind this exemption is to encourage the
establishment of institutions for the advancement of education
relief of poverty, advancement of religions and the protection
and care of the sick and the aged.

By excluding trading and

business incomes of such institutions from the exemption,
steps have been taken to ensure that such welfare and educa
tional institutions are not used as a cover for trading.
The most important requirement of the exemption is
that the institutions must be of a "public character".

This

is necessary to ensure that such institutions serve the
interest of the public as a whole and are not selective in
their operations.
"institution".

The Decree does not define the term

However, the term is elsewhere judicially

defined as
"an undertaking formed to promote some definite
purpose, having in view generally the instruction

6. N:L.C.D., 78 para. 7(l)(d).
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or education of the public. It is the object
(so to speak) called into existence to trans
late the purposes as conceived in the mind of
„
the founder into a living and active principle".
It has been held, however, that the word "public"
does not necessarily mean the general community.

It includes

sections of the public where the benefit to that section is
o
universal and not confined to certain members of that section.
Thus, an educational institution which was set up for the
benefit of the Mohammedan community in South Africa was held
to be large enough to be described by the term "public
Q
character".y
Institutions can be regarded as charitable, educa
tional or ecclesiastical institutions of a "public character"
only where they apply their funds directly for the benefit of
the public.

Thus, where an institution is set up for the

purpose of either distributing its income among charitable,
ecclesiastical or educational institutions or calling for
donations to distribute among such institutions, it cannot
be regarded as an ecclesiastical educational or charitable

7. Per Lord Macnaughten, Mayor of Manchester v McAdam (1896)
A.C. 500 at 511.
8 . Same as note 7«
9. I.T.C. No. 69, 2 S.A.T.C. 264.
10. I.T.C. No. 59, 2 S.A.T.C. 186.
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institution of a public character.^"1

(ii) Educational Advancement
The income of any institution or trust of a public
character established by an enactment solely for the purpose

of scientific research is exempt. 12

So also is income

accruing to a person receiving instruction at a university,
college, school or other educational institution from a
scholarship, exhibition, bursary or similar educational
endowments.

Since there is no requirement in the Decree

that the recipient of such an award must be a full time

student,

it is a moot point whether an employee who is a

part-time student can be taxed 011 an award of the nature
described above granted to him by his employer. 14

(iii) Clubs, Social or Sporting Associations
The income of any bodies formed to promote social

11. I.T.C. Ho. 259, 6 S.A.T.C. 558.
12. E.L.C.D., 78, para. 7(l)(p).
15. Ibid., para. 7(1)(q)«
14. The present author is not aware of any decision given
by the Commissioner on this issue. The view of the
present writer is that such an award would not be
taxable to the employee as an emolument of employment.
It would however not be a deductible expense for the

employer.
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or sx^orting amenities not involving the acquisition of profit
by either the body or its individual members is exempt.

The

Commissioner is, however, empowered to specify other conditions
under which such exemption may be granted. 15
'

(B) IRCffCTICu OP TEE SICE OR THE AGED

(1) Pension;, provident, retirement annuity and benefits funds
Sums which are received by way of retirement on
account of old age or on retirement on account of sickness
or other mental or bodily infirmity or as death gratuities or
compensation for death or injuries are all exempt. 16 Capital
sums withdrawn by individuals on retirement for any pension
or provident society or fund approved by the Commissioner or
any benefits received under the Social Security Act 17 by any
18
member, his nominee or heir are also exempt. c

The investment

income of any such pension, provident society or approved fund

ip

is also exempt. y Also exempt are Wound and Disability
; ensions granted to officers and men of the Ghana Armed

15. Ibid., para. 7(1)(©)*
16. Ibid., para. 7(1)(f)•
17. 1565, Act 279.
IS. N.L.C.D., 78, para. 7(1)(g)19. Ibid., para. 7(1)(n).
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Forces/20 jjensions granted to any person under the provisions
of the Widows and Orphans (Overseas Officers) Pensions Fund
Ordinance.21

(C) EXEMPTION OF CERTAIN LOCAL INSTITUTIONS
Exemptions are granted in respect of certain local
institutions which play important roles in the economy.

Thus

the incomes of such institutions as the Bank of Ghana, The
State Cocoa Marketing Board, State Housing Corporation, Ghana
Broadcasting Corporation, National Investment Bank, Ghana
Likrary Board and National Food and Nutrition Board are exempt
from income tax.

The exemption, however, does not cover the
22
investment incomes of the aforementioned institutions.
Also exempt is the income of any trade union registered under
the Trade Unions Ordinance. ^

The incomes derived from trades

or businesses carried on by such trade unions are however
subject to tax.

The reason for limiting the exemption is,

like the case of charities, to protect regular businesses
from competition from tax exempt entities.

20. Ibid., para. 7(1)(h).
21 Ibid., para. 7(1)(m).
No. 24- of 195522. Ibid., para. 7(1)(o).
25. Ibid., para. 7(l)(i)«

See also Pension Fund Ordinance,
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Also exempt from tax are incomes and profits of
registered co-opeative societies. 25
^ Such co-operative
societies are mainly found in the Agricultural communities.
Their main functions are providing their members with expert
services and advice and helping them to obtain the best prices
for their produce.

(D) SALARIES AND EMOLUMENTS OF FOREIGN EXPERTS
The salaries or principal emoluments of two specified
classes of foreign experts are exempt from income tad.

First,

experts, advisers or officials who are sent to Ghana through
any of the Specialised Agencies of the U.N. or under the Point
Four Assistance Programme of the U.S. Government or through
the Colombo Plan Organisation or similar organisation approved
26 are exempt from tax on their
by the Ghana Government-

salaries or principals emoluments where they are payable by
the Ghana Government.

Second, experts, advisers, technicians

25. Ibid., para. 7(l)(r). Marketing or Consumer Co-operative
Societies are however not covered by this exemption.
Baver and Yamey recognise the need to foster the co
operative movement in the Agricultural communities.
However, the authors warn against excessive aid by the
State to such societies. This, they argue, would give
such societies an unfair advantage over other competitors.
For full discussion on the promotion of Co-operative
Societies, see Baver & Yamey, op. cit., pp. 223-239*
26. Ibid., para. 7(1)(s)(iii) .

officials and trainees from abroad who are sent to Ghana under
any of the Technical Co-operation Programmes of the U.N. and
its Specialised Agencies or of the Colombo Plan Organisation
or any similar organisation approved by the Government.

In

the case of this latter group, however, it would appear that
their salaries and principal emoluments are exempt whether
payable by the Ghana Government or not. 27' It is submitted
that the foregoing provisions create confusion.

This is

because the two groups covered by the aforementioned provisions
are identical yet their official salaries and emoluments are
treated differently depending upon the provision under which
the foreign expert is charged.

It is suggested that an

attempt should be made to achieve uniformity in the two
provisions.

(E) PRCIuCfIOIT OF AGRICULTURAL EXPANSION
As every student of the Ghanaian economy very well
knows, Agriculture is the backbone of the economy accounting
28'
for about 61 per cent of all employment in the country.“
The Agricultural commodities produced comprise cocoa, timber,
kola nuts, coffee, bananas, palm kernels, tobacco, sugar-cane

27• Ibid., para. 7(l)(s)(iv).
28. Ghana, Handbook of Commerce and Industry, Ministry of
Trade, Accra, 1968, p. 69 .

yams cassava and other staple foods.^

As the Table"0 shows

agricultural commodities account for over 80 per cent in
value of the total exports.

Cocoa is, and has been for many

years, Ghana's chief export.

Ghana is currently the world's

biggest producer of cocoa, accounting for over JO per cent

of the world total production."'81

Cocoa exports account for

over 60 per cent of Ghana's total domestic exports,^ and
about 65 per cent in value of total exports of domestic
produce.'""

Estimates prepared by the Ministry of Agriculture

indicate that as of March, 1964, approximately four and half
million acres of land were under cocoa cultivation, whilst

the I960 census figures revealed that approximately one-fifth
of the total employed labour force were employed in the cocoa
industry in I960.
As the figures quoted above indicate, Ghana's

economy is not only Agricultural but it is basically a one-

29. Ibid ., 70.
50. See Appendix I, Source, Ghana, Economic Survey, 1967,
page 39, Table 1?.
51. See Appendix 2, Ghana Economic Survey 1967/68, Table

21, p.‘52.
52. See Appendix 5*

Economic Survey, p. 92.

53* Birmingham, A Study of Contemporary Ghana 1966, pp.
236-44.

34. Ghana, I960 Census of Population Avance Report.
32, 42 and 50.

Tables
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crop economy, namely cocoa.

Ghana’s heavy dependence on

cocoa as the major revenue earner means that the balance of
trade situation is affected, in many cases adversely, by the
constant fluctuations in the world price of cocoa
over which
Ghana seems to have no control.-56 This, not only makes Ghana’s
economy vulnerable but

also makes it impossible to predict,

with any degree of certainty, Government revenue and foreign
exchange for any particular year.
The only way to minimise this heavy dependence on
cocoa is to encourage the production of other cash crops.
Thus, the main objective of agricultural policy in Ghana is
to increase the production of various agricultural products
to meet demands for local consumption, industrial use and for
57
exports."'

This does not mean, however, that cocoa production

is to be discouraged.

It only means that the emphasis is on

diversification of agricultural crops.

In order to achieve

this objective, Government has established a number of insti
tutions to help the farmer with technical advice, mechanical

55• See Appendix 4, Economic Survey, 1967/8, p. 55* The
fluctuations in the world price of cocoa in the early
sixties led to the collapse of the 7 year development
plan introduced in 1963/64-.
36. See Ursula .assermann, "Towards an International Cocoa
Agreement?" (1968) Journal of World Trade Law, Yol. 2,
pp. 521-54-3*
37* Ghana, ?3udget Statement for 1969-70.

services for land cultivation and land clearing, with the
supply of seedlings and other planting material and with the
marketing of his crop.

In addition, a number of expert

panels have been set up to promote the production of new farm
products and other older staples which are insufficiently
produced.
Two kinds of incentives have been granted in order
to achieve agricultural expansion.

First, all persons

especially, the educated and the better paid members of the
community such as University professors, lecturers, graduates,
teachers, civil servants, trade unionists and industrial
workers who decide to engage in agriculture can apply for
government loans for the purpose. 39
Secondly, and this is relevant to our purpose,
special tax concessions^ have been granted to all corporate
enterprises and individuals in respect of their earnings from

38. For example, the Cotton Development Board has been set
up to develop cotton production in Ghana. See N.L.C.D.
353* The Cocoa Marketing Board is also responsible for
the marketing of most export crops. The UN/FAO World
Food Programme, U.S. Agency for International Development,
Canadian Special Commonwealth Assistance Plan to Africa,
the Ghana Academy of Sciences and other institutions
are all engaged in encouraging agricultural diversification
39* Ghana, Budget Statement, 1969/70. This incentive has in
fact attracted some University professors and lecturers,
top civil servants into agriculture.
40. N.L.C.D. 78 paras. 7(e)(e), 8(d)(d) added by N.L.C.D.,
377, para. 2.
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the production, the processing and the marketing of agricultural
products.

First, income from any farming enterprise in Ghana,

that is to say, any enterprise engaged in the production or
processing of food crops and livestock which accrues to such
farmer or corporate body after 30th June, 1969 is exempt from
income tax for the first 5 years from the commencement of the
farming enterprise. 41 Secondly, such exempt farmers or farming
enterprises will be able to carry over their initial losses
into whatever period after the 5 years as would be required
to write off such losses against their tax liabilities. 42 In
other words, those exempted under this provision will be
entitled to carry forward the losses incurred during the
period of exemption for an unlimited period.

It must be noted,

however, that these concessions are additional to any capital
allowances to which such exempt enterprises are ordinarily
entitled.
It is gratifying to note that Government has realised
that the foregoing concessions by themselves cannot achieve
the type of agricultural expansion required.

Thus, in

addition, government has decided to make credit available for
agricultural investment by setting up companies to supply on
a commercial basis, seed, seedlings, fertilizers and other

41. Ibid., para. 7(e)(e).
42. Ibid., para. 8(d)(d).
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agricultural requisites, to provide mechanised cultivation
services more cheaply and more efficiently to the farming
communities, and a complete land preparation and cultivation
services to farmers as, when, and in the way required.

(1) Cocoa Farmers
While the foregoing incentives apply to all farmers
in general, there is one tax concession that is granted to
only cocoa farmers.

All cocoa farmers are exempt from income

tax on their incomes from cocoa.

AVl

In order to understand

fully the implications of the foregoing exemption, it is
necessary to examine the general principles underlying the
taxation of cocoa.
Established in 194-7* the Cocoa Marketing Board is
apart from its other functions, the sole purchaser and exporter
of cocoa produced in Ghana.

At the beginning of each year,

43* Ghana, Budget Statement, 1969/70.
44. N.L.C.D., 78, para. 23(1)(b).
45* In 1937 dissatisfaction over prices received by cocoa
producers culminated in a voluntary boycott by cocoa
producers. A commission appointed by the British Adminis
tration to enquire into the causes of the discontent
pointed to 2 factors (1) competition among cocoa export
merchants and (2) the questionable practices of the
middlemen which contributed to the low prices paid to
the producers. In order to obtain a more rationalised
system of buying and marketing cocoa, the West African
Froduce Control Board was set up. This body purchased
F/note contd. on next page
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the Board with the prior approval of the Government publishes
the price to be paid to producers of cocoa.

All producers

are required to sell to the Board at that price.
When the Cocoa Marketing Board experts the cocoa
purchased an export duty is then levied on the Board in respect
of the cocoa beans exported.

The export duty payable by the

Board varies with the world price of cocoa.

Thus as the world

market price rises so also does the duty in both absolute
nr
amount and percentage of the market price. " Before 1965?

Footnote 45 contd. from previous page
all cocoa in British West African Colonies and became
responsible for its marketing overseas, during 1959/4-5*
In 194-7 the Ghana (formerly Gold Coast) Cocoa Marketing
Board was established by ordinance (Gold Coast, Ordinance,
Cap. 186). As set out in the Ordinance, the functions
were and still are (1) to secure the most favourable
arrangements for the purchase, grading, export and selling
of Ghana cocoa, to assistiin the development by all
possible means of the cocoa industry of Ghana for the
benefit and prosperity of the producers; to control and
fix with the prior approval of the Government the prices
to be ppid to producers for their cocoa, publish such
prices and arrange for the evacuation of the produce to
the ports, to appoint licensed buying agents for the
purchase of cocoa on behalf of the board, and to sell
cocoa and to do all things necessary for and in connection
with the selling, exporting, shipping and storage of
Ghana cocoa. See Gold Coast Ordinance Cap. 186, S. 6.
46. The current export duty is levied according to this
formula:
(a) Where the value for duty does not exceed N0 240.00
£120) per ton, one-tenth of such value for duty, or the
ton 21020.00 (£10) v/hichever is less.
(b) Where value exceeds 1:10240.00 (£120) per ton but does
not exceed 110520.00 (£260) per ton an amount per ton
F/Note contd. on next page
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any amount remaining after the payment of the producer price
and the export duty was paid into the reserves of the Cocaa
Marketing Board.

These reserves, the Board used to set up a

price Stabilization Fund and to finance other projects it
undertook in the performance of its functions under the
Ordinance. ^

In March 1965, however, by virtue of a legis

lature instrument all the Board’s accumulated and future
reserves were transferred into the Government consolidated
Fund.

ilq

The position now is that after the payment of the

producer price and the export duty, any amount remaining must
be paid into Government coffers.

In effect, the tax that the

cocoa producer pays on his cocoa is the difference between the
world market price and the producer price.

Now let us see

what this means in practical terms.
With the present world market price of cocoa around

Footnote 46 contd. from previous page
equal to one-half of the difference between the value
for duty per ton and N01OO.OO (£50).
(c) Where the value for duty exceeds N052O.OO per ton
an amount per ton equal to the difference between the
value for duty per ton and N026O.OO (£130). See Ghana,
Hand book of Commerce and Industry, op. cit., pp. 300-301.
47* Cocoa Marketing Board Reserves amounted to over £45
million in 1956-57, £64 millions in 1961, £40 millions
in 1964. See Appendix 5, Ghana Cocoa Marketing Board
Annual Reports.
48. LI, 433, para. 6.
1965.

State Cocoa Marketing Board Instrument,
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U07OO per ton and producer price of N08 per 60 lb load or
about N029O per ton, it means that on an income of N07OO from
a ton of cocoa sold on the world market, the cocoa farmer
pays a tax of N041O or almost 60 per cent.
As Hellawell49' rightly observes, the present practice
of exempting farmers from income tax on their cocoa incomes
but subjecting them to the tax described above is not as
beneficial to the farmer as it seems.

In fact, by taxing the

cocoa farmer under the present system instead of the income tax
the principles of equity in taxation are violated.

First the

present system of taxation violates horizontal equity because
the cocoa is more heavily taxed than persons with identical
income from other sources who are taxed under the income tax.
To take Hellawell1s example,'50 it is a well known fact that
the great majority of cocoa farmers are small scale producers
with from 3 ^

5 acres of land under cultivation.

Assuming

that such a farmer with 4 acres produces §60 pounds of cocoa
per acre or a total of 2,240 pounds altogether it means that
with the present world market price of around N07OO per ton
his gross annual income, excluding the taxes he pays to the
Government, would be N07OO.

However, under the present system,

49. Robert Hellawell, "Taxation and Economic Development",
University of Ghana Law Journal, Ho. 1 VI, 1969 No. 2,
pp. 89-98.
50. Hellawell, op. cit., 94.

he would pay a tax of N041O about 60°/o, leaving him a net
income of around N029O.

If, like other taxpayers with incomes

from other sources this farmer were subjected to income tax
at the present rates,

51

he would pay a tax of about N024.

Secondly, the cocoa taxation violates vertical equity since
all cocoa farmers receive the same price for every 601bs
load of cocoa sold, namely H08.

In other words cocoa farmers

pay the same tax irrespective of the number of pounds of cocoa
sold.

Thus a farmer with 4 acres of cocoa under cultivation

and sells one tone of cocoa pays as much tax per cedi of
income as the man with 40 acres of cocoa who sells 10 tons
of cocoa.
As has been pointed out, 52 the problem which the
present system of cocoa taxation poses does not admit of a,n
easy solution.

To subject cocoa farmers to income tax instead

of the present cocoa tax would lead to a considerable loss in
Government revenue since most cocoa farmers would be in the
55
lower income brackets.'^

tration more difficult.

Secondly, it would make tax adminisFor these two reasons, Hellawell, 54

51. See Income Tax rates.
52. Hellawell, op. cit., 95*
53- Cocoa duty accounts for about 30°/o of all government tax
revenue and about 13°/o of central government revenue.
See Economic Survey, page 109*
54. Ibid., op. cit., 95*
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for example, concludes equity in taxation cannot be attained
for cocoa farmers at present but can be a goal for the future.
What can be done to offset the disincentive effects
of the present system of cocoa taxation?

It is the view of

the present writer that the solutions lie outside the income
tax system.

First, since the producer price has a substantial

effect on cocoa production which may not be readily apparent
in he short-run but will affect production in the long-run
because low producer prices will mean less capital available
to improve and expand cocoa farms, favourable producer prices
will have to be fixed.

What prices are favourable, are of

course, difficult to state.

However, favourable producer

prices in the light of prevailing world market prices and not
central government revenue maximazation should be taken into
consideration in fixing such a price.
Secondly, even though admitting that Government
revenue should be utilised in the interest of the nation as
a whole and not solely to promote a sectional interest, it is
the view of the present writer that the disincentive effects
of the present sj^stem could be offset by channelling more
resources into the cocoa industry and providing more facilities
for the cocoa producing areas.

It may be recalled that one

of the principal functions of the Cocoa Marketing Board as
set out in the Ordinance is "to assist in the development by
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all possible means the cocoa industry for the benefit and
prosperity of the producers .

In furtherance of this

objective the Cocoa Marketing Board had before 1965 established
inter alia,^ a Pest Control Unit to carry out the disinfes
tation of cocoa trees, set up from the proceeds of cocoa to
finance a scholarship scheme for the youth of Ghana, especially
those from cocoa producing areas, set aside sums for local
development in cocoa growing areas, such as the construction
of feeder roads, clinics, village halls, health centres, given
a grant for the establishment of the faculty of agriculture
at the University of Ghana. Eventthough Bauer, 57 for example
has doubted the propriety of undertaking such projects instead
of paying back the reserves to the farmers, few would deny
that attempts were made to minimise the disincentive effects
of cocoa taxation.

It is hoped that now that the reserves

have been transferred into the Consolidated Fund, government

55. Cap. 186, S. 6(1).
56. See Cocoa Marketing Board Annual reports 1947/8 - 1964-65*
57* Frofessor Bauer has been a critic of the Marketing Boards.
For example, he considers the Board’s policy of with
holding from the producers large proportions of the
prices received on the world market to build up reserves
as a violation of their stated functions and responsibility
See, Bauer, Economic Analysis and Policy in Under
developed Countries, 1957> Duke University Press, pp.
96-99."
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will continue "to assist in the development by all possible
means the cocoa industry for the benefit and prosperity of
the producers".

(F) EXPORT PROMOTION
In order to strengthen the Ghanaian economy and
make it less dependent on cocoa, greater emphasis has in
recent years, been placed on the expansion and diversification
of exports.

Por example, special tax incentives encourage

local manufacturers to increase their exports.

Thus, in

addition to such privileges as foreign exchange bonuses,
automatic restitution of import licdnces utilized by exporters
for the acquisition of raw materials, the exemption of exported
good from local taxes, 88 an income tax. Export Rebate Scheme 59
has been instituted for the benefit of local manufacturers
who are also exempted from Excess Profits Tax.

(i) Export Rebate Scheme
Any person who is engaged in the manufacturing
industry (other than a wood working or metal processing
industry) is entitled to the following tax rebates in his

58. See Ghana, Budget Statement 1969-70, pp. 17-18.
59• N.L.C.D. 78, para. 22A added by Income Tax (Amendment)
Decree H.L.C.B. 377 para. 3»

exports.
(a) 10°/o rebate on his income tax liability
for any ear of assessment in the basis period
for which' he exports at least 5°/o but less
than 15°/o of his total products for the
period,
(b) 35 1/3 tax rebate if he exports at least
15°/o but less than 25°/o of his total products
and
(c) 50°/o tax rebate if he exports 25°/o or more
of his total

roducts.

(ii) Exemption from Excess Profits fax
The minister of Finance is given the power to exempt
from Excess Profits fax any companies or partnerships which
engaged in manufacturing industries.

However, the exemption

d.oes not cover enterprises engaged in the cutting or trans
portation of logs for timber.

(G) PROTECTIO! OF IITFAiTI AND INDIGENOUS COMPANIES
Infant or newly established limited companies and

60. Excess profits fax (Amendment) Decree, 19&9? N.L.C.D.
376, para. 2 .

sole traders are exempt from the turnover tax in the first 5
-1

years of operation.0

In addition to the foregoing, wholly-

owned Ghanaian companies are taxed at lower corporate tax
62
rates in certain cases.
Where the income of a wholly owned
Ghanaian company does not exceed N02O,OOO, the first N05,OOO
of such income bears a flat tax of 30°/o, the next N05OOO,
35°/o and the remaining N01O,OOO, a 45°/o flat rate.^5

(H) ENCOURAGING FOREIGN PARTICIPATION IN THE ECONOMY
Limited availability of local capital has long been
identified as one of the factors hindering the rapid economic
growth of many developing nations.

For this reason, many

developing nations have come to rely on foreign capital as a
source of international financing of their development pro
grammes.

For many years such foreign capital has been pre

dominantly public and has taken the form of state loans,
short-term credits, grants and the like.
The present heavy reliance on public foreign capital
however appears to be only a temporary phase in international
financing.

There is a rapidly growing trend towards relying

61. N.L.C.D. 78 para, 20(3).
62. See note 63 below.
63. Ibid., Fifth Schedule, as substituted by N.L.C.D., 198
and 265.
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g
more on private foreign sources for international development.''
The United States appears to be the leading advocate of this
change in emphasis.^
For example, the U.S. has not only recognised the
desirability of governmental encouragement to private foreign
investment but has also recently focussed attention on measures
that might enhance private foreign investment and enable it
to make an effective contribution to the development of the
recipient countries.^
Private foreign capital has certain distinct
advantages over public foreign capital. 66 Unlike public
foreign capital, it increases total real wages by either
raising the productivity of labour or employing more people,
brings into the developing countries technical knowledge,
market information management and supervisory personnel and
also stimulates additional domestic investment in the recipient
country.

Moreover, private capital is not as politically

64. torId Economic Survey 1$68 Part one (U.N. Publication,
Sales No: E.69.11.C.6) Chap. III.
65 . Gerald Meier ’’Legal-Economic Problems of Private Foreign
Investment in Developing Countries" 33 University of
Chicago Law Review (1966) 463 at 4-66.
66. Meier, op. cit., 4-71-476.
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objectionable as public capital 67 since the former usually
has "no strings attached".
■The demand for foreign private capital so far exceeds
the supply that many developing nations are competing among
themselves for the short supply.

'To this end, many such

countries have passed investment incentive laws aimed at
attracting direct foreign investment into their countries
and channeling the flow of such capital into areas of desired
investment.
The investment statutes normally adopted by such
countries follow similar patterns.

They usually set out the

obligations and privileges of the foreign investor, and also
set out in detail the administrative procedures, rules and
regulations governing the entry and operation of such investment.

': v
The Statutes 68~ attempt to encourage
the inflow of

67. This refers to aid given by nations. It does not refer
to grants by international organisations.
68. See for example, the following Investment Statutes
Ghana, Capital Investment Act 172 of 196>3*
Nigeria, Industrial Development (Income Tax Relief)
Act 8 of 1958.
Industrial Development (Import Duties) Relief
Act 27 of 1957.
Kenya,
Foreign Investments Protection Act 35 of 1964.
Tanzania, Foreign Investments (Protection) Act 40 of 1963*
See also U.N. Economic Council for Africa 196>5? Investment
Law and Regulations in Africa.
Nwogugu - The Legal Problems of foreing investment in
Developing Countries, (1965) Manchester, 33-39*
For a complete and up to date list of Incentive Laws of
various countries, see U.S. Morgan Guaranty Trust Co.,
(New York) "Doing Business Abroad".
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foreign capital through the granting of tax exemptions,
relaxation of exchange controls, tariff concessions, guarantees
of non expropriation and assurances for the repatriation of
earnings or capital.
As we shall see, action taken by Ghana to attract
direct foreign investment follows the usual pattern described
above.

In this work, however, we shall focus attention on

the income tax concessions granted to foreign investors and
attempt to analyse the effectiveness of such concessions in
achieving the desired goal of increased foreign private direct
investment.

Ghana Capital Investment Act, 172 of 1963.
70
Any foreign investor(
who desires to obtain the tax

benefits offered by the Act must first obtain an "approved
status" for his project.

Applications for approved status

71
must be made to the Capital Investment Board‘
stating the

69. As amended by Capital Investment (Amendment) Act 1965?
Act 267. The Capital Investment Act of 1963 repealed
incentives offered under the Ghana Pioneer Industries
and Companies Act <bf 1959? I960 and 1962.
70. The Act applies to individuals as well as Companies.
71. Members of the Board include representatives of the Bank
of Ghana, the Minister of Finance, the Minister of
Industry, the Managing Director of the National Investment
Bank, and other appointed by the Government.
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particulars of the project to be undertaken in Ghana and also
a detailed description of the enterprise carried on or intended
72
to be carried on.(
Approval under the Act will generally be granted in
respect of projects which, in the opinion of the Board, are
likely to contribute toward the development, the utilisation
and the expansion of the national productive capacity, the
raising of the level of employment in the country, the impar
ting of technical skills to Ghanaian employees and the
improvement of Ghana's balance of payments position. 73
In addition to the granting of approval for capital
investments, the Capital Investments Board is charged with the
broad responsibility of initiating and organising activities
for the encouragement of investment of foreign capital, 74
fhis entails, for example, assisting investors in the imple
mentation of their projects and recommending them to any
competent authority for the grant of any exemption, reduction,
facility or licence or loan likely to assist the investors in
the attainment of their objectives.

A foreign investor who is granted an "approved status?

72. Ibid., S. 4(1).
73. Ibid., S. 5.
74. Ibid., S. 2.
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enjoys inter alia, 75 5 kinds of income tax, concessions
(1) income tax holiday (ii) accelerated depreciation (iii)
allowance for scientific research.

(1) Tax holiday
An approved investor is exempt from the payment of
income tax by the Board for such period as the Board may
determine.

There is however a minimum period of one year

and a maximum of 10 years from the date of production.^

The

choice of the period lies within the discretion of the Board..
However, the length of the exemption period will normally
vary according to the contribution which such industry is
expected to make to the growth of the economy. 77‘

75* Hon income tax benefits include
(a) exemption from import and customs duties and purchase
tax for materials, spare parts, fuel, raw materials^
which the project uses or consumes which are not
locally produced.
(b) deferment of payment of registration fees
(c) guaranteed repatriation of profits and capital
(d) No business of an approved enterprise can be compul
sorily acquired except upon a full and prompt com
pensation to be determined by a neutral arbitrator.
76. Ibid., S. 10(1).
77. Bor example, Ocar Plastics (Ghana) Ltd., manufacturers of
polythene bags and Pioneer Barms (Ghana) Ltd., producers
of local foodstuffs were each given 8 years tax holiday
while Lennard Shoes (Ghana) Ltd., manufacturers of shoes
and Thread Manufacturing Co. (Ghana) Ltd., manufacturers
of cotton yarns and thread were each given 2 years tax
holiday.
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(ii) Accelerated depreciation
An approved firm is granted accelerated depreciation
allowances in respect of capital expenditure incurred on
buildings, plant, machinery, structures, roads, furniture or
fixtures used for the purposes of the business.^

In the

first year of the expenditure there is given both an "initial
allowance" (25 per cent on machinery, plant, furniture,
fittings and fixtures, 20 per cent on buildings, structures
and roads) and "an annual allowance" (15 per cent on machinery,
plant, furniture, fittings and fixtures, 10 per cent on
buildings, structures and roads), both being based on the full
acquisition cost. 79'

In later years the same rate of annual

allowance is given, but based upon the reducing balance of
expenditure, with provisions to limit total allowances to
cost less what is realised on final disposal of the asset.
Where

an asset is entirely used up in the tax holiday period,

no problem arises:

the total net capital expenditure is a

proper charge against exempt profits.

But where an asset

continues in use beyond the period of tax holiday period, the
effect of the large depreciation allowances in the early years

78. Capital Investments Act, 1965, S. 11. The law does not
make it clear whether the accelerated depreciation allow
ances cover only assets during the period of tax holiday
or all capital assets uded for the purposes of such
business irrespective of when acquired.
79. Ibid., Schedule to the Act.
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would be to allocate an unduly large proportion of depreceiatior
allowances against future profits.

In order to prevent this

on

result, the Act

provides that where an asset continues in

use during the tax holiday period, the allowances are to be
calculated as if the assets had been acquired after the end
of the period, so that those allowances will be given in full
ggainst taxable income.

In other words, accelerated depre

ciation allowances, both initial and annual, in respect of
assets which continue in use beyond the holiday period, are,
in the year following the tax holiday, based on the original
acquisition cost and not on the residual value of the assets
in the year following the tax holiday period.
This method of granting accelerated depreciation
allowances can be criticised on two grounds.

First, the

present practice of basing capital allowances in respect of
assets which continue in use after the tax holiday period, for
the first year after the tax holiday period, on the value of
the original acquisition cost of such assets amounts to
extending the tax holiday period for many such firms.

It is

arguable whether such extension is necessary after the normal
tax holiday period.
Second, the "delayed” accelerated depreciation
granted under the Act is likely to produce a "lock-in effect" ,

80. Ibid. , S. 11.
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that is, since an investor does not enjoy accelerated depre
ciation allowances in respect of assets entirely used up or
disposed of during the tax holiday period, the tendency would
he to defer actual disposal of the asset until the end of the
holiday period and thus enjoy the benefit of accelerated
depreciation allowances even if such deferral of disposal
leads to a drop in efficiency or output.

In other words, the

present practice places a heavy premium on the retention of
equipment purchased during the tax-holiday period until the
end of the tax holiday period even if such retention of
equipment is uneconomic.

It is submitted that such "lock-in11

of equipment could be avoided if, for example, the lav; were
to permit the investor to take accelerated depreciation
allowances during the period of tax holiday and to carry them
forward to be used against future profits after the tax
holiday period.

(iii) Allowance for scientific research
As we saw under the capital allowance provisions,
capital allowances are not allowed for expenditure incurred
on scientific research.

However, in the case of "approved

firms", expenditure incurred on scientific research for the
development and advancement of the approved industry is

81. N.L.C.D., 78, Schedule III,

81

allowed to be deducted from the chargeable income of such
•i
taxpayers. A deduction of 20°/o of such expenditure is allowed
each year for 5 years beginning with the year in which the
op

expenditure was first incurred.

The law, however, does not

state whether or not such deduction is limited to expenditures
incurred on scientific research conducted by such approved
industry within Ghana.

Income tax incentives and foreign investment
A much debated issue concerning the investment
statutes adopted by many developing nations is whether the
income tax incentives granted thereunder are really effective
in attracting the desired foreign investment.

The inference

one draws from the widespread adoption of tax concessions as
foreign investment incentives is that developing countries
believe that the conferral of tax benefits will help enhance
the investment climate and thereby induce foreign investors
either to undertake new projects or expand existing ones.
However, as we shall soon see, many authors 83 who

82. Capital Investments Act, 19^3? S. 12.
Hellawell - "Taxation and Economic Development" University
of Ghana Law Journal, Vol. VI (1969) 89*
E&ller and Kauffman - Tax Incentives for Industry in less
developed countries - (1963) 57-85•
Gerald Meier, op. cit., z1.77-4.82.
?/note contd. on next page
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have examined the impact of income tax concessions on foreign
investments have concluded that not only are the concessions
excessive hut also that the cost of such concessions clearly
outweighs the advantages.
Heller and Kauffman, for example, assert that the
tax system is a relatively unimportant factor in investment
decision process as compared with other factors that hinder
investment.

They therefore counsel developing nations to

place much less reliance on tax incentives.

After examining

the industrial tax exemption in Puerto Rico Taylor also found
little evidence to indicate that tax exemption has heen an
important incentive leading to the expansion of existing
Puerto Rican firms.^
Even without determining the important issue as to
whether or not tax incentives have any influence on investment
decision-making, we can ©nclude that many objections can be

Footnote 8$ contd. from previous page
Alan H. Smith "Tax Relief for New Industries in Ghana"
National Tax Journal Vol. XI (1958) J82.
Hellawell "U.S. Income Taxation and Less Developed Countrie
A critical Appraisal", 66 Columbia Law Review (1966) 1393*
Ililton Taylor, Industrial Tax Exemption in Puerto Rico
(1957).
David Walker "Fiscal measures to promote foreign investment" Taxation for African Economic DeveloTjment, edited
by Milton C. Taylor, New York, 1969? 453-H70.
84. Milton Taylor, op. cit., 143*
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raised against the present use of income tax concessions as
investment incentives.
The first objection is directed at the use of
accelerated depreciation allowances.

It is generally agreed

that the most common characteristic of all private investors
is the desire to make a profit.

Thus, the granting of acceler

ated depreciation in the form of initial and annual allowances
can be justified to the extent that first, it provides the
investor with a substantial tax free loan that can be used to
finance additional investment or repay short-term borrowings
previously made°^ and secondly, it minimises the risk of
investment by returning the invested capital in a short period
of time.c^
The principal drawback of this incentive however is
that it fails to create any benefit for the investor until he
realises a profit.

Thus, where the total investment climate

is so gloomy that no profits are made, the accelerated depre
ciation allowances even where, as we have seen, such acceler
ated depreciation follows a tax holiday, offer no consolation
to the investor caught in this predicament.
A second drawback of the accelerated depreciation
incentive is that it reduces Government revenue in the period

85* Talker, op. cit., 458.
86. Walker, op. cit., 458.

in which the capital allowances are utilised and may therefore
necessitate the imposition of higher rates of taxation on
other sectors of the economy.

Moreover, accelerated depre

ciation, especially if granted, after the end of the tax
holiday period, might create a windfall (an unnecessary revenue
loss to the State) for the occasional investment that is
profitable from the start, and therefore needs no incentive.
As investment incentives, tax holidays appear even
worse than accelerated depreciation.

An examination of the

tax holiday provisions clearly lends support to the view that
tax holidays are of doubtful value as investment incentive
devices.^

Like accelerated depreciation, tax holidays are

only meaningful where profits are made.

To the investor who

makes no profits, tax holidays offer no benefits.

Since the

investor finds tax holidays useful only when he makes a profit,
it would appear that the "assistance provided by this tax
DO

exemption is in fact inverse to need".

This is because a

firm that incurs losses and might therefore require some sort
of assistance is in effect denied income tax subsidy while
the profitable firm receives a windfall. 89"
A second objection is that by exempting other firm’s

87• Walker, op. cit., 4-60.
88. G-erald Meier, op. cit., 479•
89* See Milton Taylor, op. cit., 143*
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from tax, a heavier tax burden is thereby placed on the other
sectors of the community.

Such a policy will not help to

uplift taxpayer morale especially where apparently successful
foreign businesses are exempt from tax.
A third objection is that the implementation of tax:
incentive programmes normally imposes a strain on the admini
strative facilities.

The successful implementation of the

programme requires constant and efficient supervision by the
Investments Board to ensure that the conditions are being
complied with.'90

This can impose a severe strain on a country

which faces a shortage of capable administrative personnel.
It is even possible that agencies like the Capital Investments
Board endowed with such wide discretionary powers might become
focal points of arbitrary action.
The fourth and by far the most important objection
is the loss of revenue to the Government which the granting
of tax holidays entails.
oping nations.

This poses a dilemma to many devel

On the one hand, they need enough revenue to

finance social overhead investment and thereby improve the
total investment climate while on the other they have to forgo

90. Heller and Kauffman, op. cit., pp. 3> 53is reported
that Uganda, Tanzania and Kenya did not adopt the tax
holiday because of the added administrative burden. See
Gordon 0. Pehrson ’’Foreign Investment Incentives in SubSaharan Anglophoric Africa", Unpublished document, p. 13.
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part of the needed revenue in order to attract foreign
investors.

In many developing countries corporate taxes

constitute a major source of Government revenue."91

Thus the

loss of corporate tax revenue will either lead to an increase
in the tax burden on the rest of the community or cause
Government to abandon certain essential projects for lack
of funds.
An examination of the tax laws of certain capital
exporting countries, namely, the United States and the United
kingdom would suggest that not only does the Government of
Ghana lose revenue through "over generous" tax holidays but
that the reduction in income tax liability of foreign investors
in Ghana is in many cases offsett by an increased tax liabilirus
ties in the investor's home countries.

In other words, as a

result of the interaction of various international tax laws,
the tax concessions granted by Ghana to foreign investors
from say, the U.S. or the U.K. are "nullified" and "frustrated"
and tend to shift tax revenues from Ghana (which can least
afford it) to countries like the U.S. and the U.K.

This is

the case especially where U.S. or U.K. Companies operate
businesses in Ghana through branches or, if through foreign
subsidiaries, repatriate their profits in the form of
dividends.

9-1. Due, op. cit., 152.
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We shall briefly examine the factors responsible
for this shifting of tax revenues by focussing attention on
the tax systems of the U.S. and the U.K.

Double taxation
In spite of the urgings by certain international
Q2
bodies" that countries tax income only at source, that is
to say, in the country in which the income was produced and
thereby avoid double taxation problems, there still exists
no customary international law limiting the tax Jurisdiction
of any state.

This means that states are at liberty to formu

late their tax legislations on any principles of their choice.
There is even no rule preventing any nation from claiming
extra-territorial tax Jurisdiction.
Thus, as one would expect, differences exist under

the various national tax systems in their treatment of both
internal and external source incomes.

As we shall soon see,

national tax rules are so diverse that it is for example,
T)ossible for income earned in Ghana to be subject to tax
simultaneously in Ghana, U.S. and the U.K.

92. U.N. Economic and Social Council Resolution 486B (XVI)
of 9th July, 1955- See International Chamber of Commerce
Brochure 180 - "Avoidance of Double Taxation" (February
1955) • See also U.K. Econ. & Social Affairs:
"Rex>ort
of Ad Hoc Group of Experts on Tax Treaties between
Developed and Developing nations, U.K. Publication
Sales No. E. 69, XVf, 2 of 1969-

286

Basis of U.S. tax jurisdiction
The United States bases its tax Jurisdiction on
citizenship and source of income.

Thus,

any tax treaty excepting foreign income,

inthe absence of
the world-wide

income of a U.S. Corporation or individual citizen irrespective
of the place of residence is subject to full U.S. income tax.

qz

A U.S. Company and. ibs foreign branch are regarded as one
entity for tax purposes.

Therefore the foreign profits of

the branch whether repatriated or not are taxed to the U.S.
parent.

Foreign subsidiaries of U.S. Companies, on the other

hand, are considered independent tax entities.

Thus an

American parent pays no U.S. income tax on profits made by
its foreign subsidiary unless the income

is repatriated to the

U.S. in the form of dividends, royalties

or similar payments.

The question whether a corporation is foreign or not is aeterqzj.
mined solely by the place of incorporation."
In taxing the profits of the foreign branch or the
repatriated profits of the foreign subsidiary, the U.S. allows
the taxpayer either to deduct"

the foreign income taxes paid

93* See Bittker and Ebb U.S. Taxation of foreign income and
foreign persons (19*68) 2nd ed. , 66-112.
94. U.S. Internal Revenue Code 1954- S. 7701(a) (4) (5) •
95• Internal Revenue Code 1954 S. 164.
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06
on the income or apply such baxes as a credity against the
U.S. income tax.

The credit granted in any particular year

cannot exceed the average U.S. tax rate on the firm’s income.
The taxpayer is allowed to carry hack for forward any unused
foreign tax credits, to a limited number of tax years.^
It must he noted however that where foreign income is subject
bo U.S. income tax, the taxpayer is only credited with income
taxes actually paid in the foreign country in respect of that
income.

In other words, no tax credit is given for income

taxes which would have been paid but were exempt under an
investment statute of a foreign country.

What this means is

that where a branch of a U.S. Company operating in Ghana is
98 the U.S. parent is subject
granted tax exemptions by Ghana,"
to full U.S. tax on the grosspprofits of the branch.

No

credit is given for taxes spared.

Profits repatriated by a
Ghana subsidiary to its U.S. parent are similarly treated. 99'

96. Ibid., Ss. 901-904-.

See also Bittker & Ebb, op. cit.,

316- 327.
97- Ibid., S. 904-.
98. Note that there is no requirement under the Ghana Capital
Investments Act that in order to qualify for "approved
status" the business must be conducted through a Ghanaian
company.
99* Note that Ghana levies no dividend taxes. These were
abolished in 1969. See Ghana Budget Statement, p. 26.
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This means in effect that the tax concession granted by Ghana
is nullified.
Now let us consider the following examples
(a) An American Company organises an "approved business" in
Ghana through a branch.

The branch if given a 5 year tax

holiday under the Capital Investments Act.

Let us assume a

U.S. Corporate tax rate of 48°/o and a Ghana rate of 50°/o.
Luring the 5th year of exemption the branch makes a profit of
#100.

Because of the tax holiday it pays no Ghana income

tax on it.

This means that the Ghana Government loses a

revenue of #50.

Now this amount of #100 is subject to full

U.S. tax whether repatriated or not.

Moreover since the

branch enjoys a tax holiday, it will receive no U.S. tax
credit for the #50 tax spared.

Thus, under the present U.S.

tax law its American parent will be subject to full U.S. tax
of #48 on the #100 profits.
(b) Let us consider another example based on the same facts
except that the branch enjoys no tax holiday and therefore
pays the full Ghana income tax of 50°/o.

In such a case, the

American parent will not only be able to obtain a tax credit
of #48, it will also be able to carry back or forward the
unused tax credit of #2 or perhaps use the #2 if it elects
the overall rather than the per country limitation.
The difference between the two examples is that in
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the case of (a) where the Ghana Government forgoes the tax,
the tax revenue is shifted to the U.S. Government while in
the case of (b) the U.S. Government obtains no such revenue
because of the imposition of Ghana tax.

U.K.
Unlike the United States, U.K. tax jurisdiction is
based on residence.

Thus, in the absence of any tax treaty,

U.K. resident Companies and individuals irrespective of
nationality, are subject to U.K. income tax on their world
wide i n c o m e . C o r p o r a t e residence has been judicially
defined as the place where "central control and management
actually a b i d e " . O n the other hand, personal residence in
the U.K. is determined by reference to such factors as physical
presence in the U.K., regularity or otherwise of visits to the
U.K., reasons for those visits and whether the individual
maintains any place of abode in the U.K. 102
Like the U.S. however, the U.K. grants tax credits
for foreign income taxes paid by taxpayer in respect of incomes

100. Income and Corporation Taxes Act 1970 Part V, Ss. 108,
109101. De Beers Consolidated Mines v Howe (1906) A.C. 455*
102. British Tax Encyclopedia, Vol. I, page 1043*
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subject to U.K. tax. 105

U.K. Companies are taxed on the

foreign profits of their branches whether repatriated or not
but not on profits of their foreign subsidiaries unless such
profits are repatriated.

It is worth noting that a foreign

subsidiary operating in say G-hana can be subject to full U.K.
tax on its profits whether repatriated or not, if its m a n a g e 
ment and content are found to be in the U.K.^^"
The important point worth noting about the U.K. tax
law is that in the absence of any treaty provisions on tax
sparing credit, no ford, gn tax credit is given to the taxpayer
in respect of taxes "spared".

Thus, like the U.S., the U.K.

tax system nullifies any tax concessions given to branches
and foreign subsidiaries of U.K. Companies.

Ghana
As we have explained elsewhere in this paper, Ghana
income tax jurisdiction is based on source of income.

The

nationality and residence of the taxpayer are considered

10$. Income and Corporation Taxes Act 1970 S s . 500-518.
104. See for example, Unit Construction Co. v Bullock (I960)
A.C. 351* It should be noted that under the Ghana-U.K.
Double tax treaty, dividends paid by a Company resident
in Ghana to a U.K. resident Company which is not
engaged in trade or business in Ghana through a perma
nent establishment are exempt from Ghana tax and vice
versa. See The Double Taxation (U.K.) order 194-7 U o .
103 of 194-7, art 6(1).
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irrelevant.
accruing

Thus Ghana income tax is levied on income

1os

m , derived from, brought into or received in Ghana. ^
As we pointed out earlier,

in the absence of double

tax treaties, income earned in Ghana

by an American national

resident

to tax simultaneously in

in the U.K.will be subject

all 3 countries.

Tax snaring treaties
It has been suggested10^ that one way of eliminating
completely double taxation and the shifting of effective tax
jurisdiction from the capital importing to the capital
exporting countries which arise under the present foreign
tax principles of countries like the United States and the
U.K. is by adopting tax sparing credit provisions under
bilateral tax treaties between the developed and developing
nations.

The tax sparing credit is a credit for foreign

income taxes that are "spared” i.e. those which the capital
importing country forgoes through granting exemptions or
rate reductions.
At present Ghana has double tax treaties with the
United Kingdom, Sierra Leone, Nigeria, Gambia, Canada, Sweden

105* N.L.C.D. 78, para. 5106. See U.N., Economic and Social Affairs Dep. 1969 • Tax
Treaties between developed and develox^ing countries,
op. cit., 40-4-2.

292

and Denmark bub in none of those treaties is there a provision
for bax sparing credit. 1071 There would appear to be no
reason why the existing bilateral treaties could not be
revised in order to include bax sparing credit provisions.
For example in the case of the U.K. official recognition of
the authority to enter into tax sparing agreements was given
10 o

in the Finance Act of 1961.

Under this section, foreign

tax: sparing credit can be granted by the U.K. under its
bilateral treaties for "any relief given with a view to pro
moting industrial, commercial, scientific educationa or other
development in a territory outside the United Kingdom".

By

virtue of this power tax sparing credit is currently applied
under U.K. tax treaties 109
' with Pakistan, Israel, Jamaica,
Malaysia, Malta, lortugal and Singapore.

Tax sparing credit

is also applied under many other bilateral treaties including
those concluded by Denmark with Israel and the Phillipines and
110

by Sweden with Argentina, Brazil, Greece, Israel and Thailand.
Even though tax sparing agreements have been adopted
by many capital exporting countries, it is most unlikely that

107* U.K. International Tax Agreements, Vols. I-VIII.
108. S. 17(1) no?/ Income and Corporation Taxes Act 1970,
S. 4-97(3) •
109* See U.N. Ad hoc Committee on Tax, Treaties between
Developed and Developing Countries, op. cit., 4-1.
110. Ibid. , 4-1.
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Ghana would be able to enter into a similar agreement with
the United States.

This is because for a variety of reasons

w.dch we shall go into, the State Department has officially
abandoned the tax sparing concept.

For example, the U.K.

Pakistan treaty of July 1st, 1957 originally included a tax
sparing provision.

111

Jowever before the Senate Foreign

Relations Committee could act upon the treaty, Pakistan's
tax concession law expired.

Thus, the Senate ratified the

treaty with a reservation to the tax sparing provision.
In order to remove any doubts about its attitude
towards the tax sparing concept, the Senate Foreign Relations
Committee later refused to act upon 5 treaties which had been
concluded by the U.S. with India, Israel and the United Arab
Republic, all of which included tax sparing provisions.

All
5 treaties were later withdrawn by the State Department. 112
As we indicated earlier, strong arguments have been

advanced in support of the U.S. refusal to enter into tax
sparing agreements. 113^ First, it is argued that adoption of

111. U.N.T.S. Vol. 34-4, p. 204 Treaty of July 1st, 1957,
Article XV(1).
112. Bittker and Ebb, op. cit., 468.
lip. A leading proponent of the "no tax sparing credit"
doctrine appears to be Stanley S. Surrey. See for example
/The Pakistan Tax Treaty and Tax Sparing" National Tax
Journal, Vol. XI (1958) 156 et seq.
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tax sparing credit conflicts with the principle of tax equality
in the U.S. "by discriminating in fayour of foreign investors.
The arbitrary exemption from tax for one group of potential
taxpayers not only means that those who do not enjoy the
exemption bear a larger tax burden, but it is also contrary
to U.S. attitude towards foreign investment which, it is
asserted, is one of neutrality.

The U.S. wants neither to

encourage nor discourage foreign investment.
Secondly, tax sparing credit leads to a loss of
U.S. tax revenue.

Thirdly, to allow the rates of U.S. tax

applicable to a U.S. citizen or corporation investing abroad
to be fixed by treaty other than by legislation amounts to
depriving U.S. Congress of its exclusive right to fix U.S.
tax rates.1'1'4
Fourthly, adoption of tax sparing credits would
mean that U.S. tax rates applicable to any U.S. Corporation
would depend on the country in which it is operating.

Under

such circumstances, it is argued, not only would these be
discrimination among U.S. foreign investors, but the
"U.S. tax rate would be in effect be set by
the finance minister of each country in the

114. Treaties ratified by the U.S. Senate often cut into
the legislative jurisdiction of Congress. Proof here
is that Revenue bills must originate in the House of
Representatives.

295

light of that country’s overall domestic
policies".115
Fifthly, tax reduction could encourage U.S. foreign
investors to saek quick profits - to operate for the period
of the tax holiday, obtain U.S. tax reduction and terminate
their operations.

Such a result, it is argued, would hardly

he in the interest of the developing nations.
‘
The sixth objection is that the tax sparing device
would be harmful to the economies of the developing countries.
This is because such a device would favour countries with
unstable and unrealistic high tax systems "short though with
tax concessions, many of which are contradictory and selfdefeating" .

Adoption of tax sparing devices, it is argued,

would only encourage such countries to postpone intelligent
and important revisions of their tax systems,

^t is also

argued that it is an exaggeration to assert that U.S. tax
lav/s nullify or frustrate tax concessions granted by developing
countries, especially the U.S.

This is because, the argument

runs, such concessions are nullified only where foreign
investors operate through branches or, if through foreign
subsidiaries, repatriate their profits in the form of
dividends to the parent company and shareholders.

Thus, it

asserted, that since many countries insist that foreign

115. Stanley S. Surrey, op. cit., 158.
116. Surrey, op. cit., I6 3 .
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investors operate through locally registered companies,
the shifting of tax revenue is described above really occurs.
As we pointed out earlier, this last point does not
apply to Ghana.

This is because there is no provision in

the Capital Investment Act requiring foreign investors to
operate through locally registered companies.

Conclusion
In the view of the present writer, the foregoing
discussion would suggest that extensive reliance by developing
countries on income tax concessions as investment incentives
is not in their best interest.

Even though the social sciences

have perfected no method by which the effect of foreign income
tax incentives on investment decision by investors from
Capital exporting countries can be accurately gauged, 117
certain surveys conducted in America would suggest that tax
118
incentives have no substantial impact on investment decision.
Aharoni, for example, found that almost all the U.S. corporate

117. This is one of the reasons why Hellawell for example
would caution developing countries against using
income tax concessions as investment incentives. See
Hellawell, "U.S. income Taxation and less Developed
Countries. A Critical Appraisal" 66 Columbia Law
Review (1966) 1395 at 14-13*
118. Yair Aharoni, The foreign Investment Decision Process,
Boston 1§S6. Barlow and bender - Foreign Investment
and Taxation (1955)•
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organisations included in the survey considered such factors
as general political environment, policy and attitude of the
Government towards private enterprises, legal systems of the
foreign countries, regulator, and administrative practice
affecting the prospective investment, existence of an invest
ment guarantee agreement with the U.S. Government, Government
assurance as to the remission of profits and repatriation of
capital, more important than income tax concessions. 119
Barlow and Wender 120 also arrived at a similar conclusion
reporting that the major factors influencing foreign investment
were the possibility of profit, scope of the market, or source
of supply, necessity of maintiaining a market abroad, conver
tibility, stability, foreign government attitude and laws,
expropriation and nationalisation and labour.

Once again

taxes occupied a very low position on the scale of essentials.
It would thus appear that instead of concentrating
on tax concessions as a means of attracting foreign investments,
the Government might do well to improve first the present
income tax system and secondly provide and maintain what
121
Walker refers to as political and industrial stability.

119. Aharoni, op. cit., 77*
120. Op. cit., 112.
121. David Walker, op. cit., 461. For example, in a research
conducted among foreign investors in Ghana by an American
F/note contd. on next page

2Q8

As stated elsewhere in this work, certain areas of
the tax law need to he revised.

For examplel the turn-over tax

rule roust be abolished and a carry over of losses introduced.
Farther, the scope of allowable expenses for trades, businesses
etc. can be widened in order to include ’’general business
expenses”.
Not much can be said about the maintenance of
political and industrial stability.

What it means is that

Government must maintain law and order, avoid expropriation
or nationalisation without adequate and prompt compensation,
allow a certain percentage of profits to be repatriated,
eliminate bureaucratic tendencies, provide social overhead
investment and generally improve its laws on economic and
122
social matters.
In conclusion it must be noted that it is not enough
for a country wishing to attract foreign investment to mefely
"provide” the sort of guarantees and assurances described

Footnote 121 contd. from previous page
Organisation, the following were identified as the
obstacles to Frivate foreign investment (1) Political
uncertainty, (2) Government controls, (3) fear of
expropriation, (4) inflation, (5) exchange and import
controls, (6) restrictions on foreigners and high tax
rates. See National Industrial Conference Board
"Obstacles and Incentives to Private foreign Investment”
1962-64, (1965) pp. 75-77.
122. David Walker, op. cit., 461-463.
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above.

It must also be able to match its promises and

assurances with action.

In order to inspire confidence in

foreign investors, it is important that the sincerity and
good faith of the Government be clearly manifested in practice.

300

=ML=S
CHAPTER Vll

TAX AVOIDANCE
Introduction

Most tax experts would probably agree that one of
the major problems confronting many tax systems today is
tax avoidance.

The experience of many nations suggests

that more taxpayers will resort to tax avoidance devices
especially when the tax rates are high and more taxpayers
begin to experience the effects of the tax burden on their
business and

personal affairs.

There are three main

reasons why tax avoidance by taxpayers must be discouraged.
The first, and probably the most important reason is that
tax avoidance results in a loss of revenue to the state.
Secondly, it violates one of Adam Smith's canons of taxation,
the ability to pay principle, which requires that "each
person should pay according to his means"1

Thirdly, tax

avoidance can undermine the taxpayer's confidence in the
fairness of the tax laws by engendering a sense of inequality
and injustice in the minds of those taxpayers who are not
2
in a position to profit by it.
Wheatcroft explains
1.

The Wealth of Nations, Book V, Chapter II, Part II.

2.

Wheatcroft "The attitude of the Legislature and the
Courts to Tax Avoidance", Modern Law Review, Vol.18,
p. 212.
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that this is because:
‘•opportunities for tax avoidance are by no
means equal to persons with similar means.
The extent of a tax avoider's success often
depends almost entirely on the technical
ability of his lawyer or accountant to take
advantage of such fortuitous circumstances
as are available.
A system of taxation which
means that you pay more or less than your
neighbour according to the skill of your
adviser or the presence of some circumstances which
affect you and not your neighbour .... is
not likely to command general respect.1*
The foregoing discussion would therefore suggest that one
way in which the law could enhance the efficiency of
the income tax system is by offering the taxpayer no
opportunity to "avoid11 paying taxes.

In other words, the

income tax laws should contain provisions aimed at
combatting tax avoidance.

■
a hat is tax avoidance?
Thus far, we have discussed the problem of tax
avoidance without explaining what the term means.

The

phrase“tax avoidance1' is sometimes used to describe a
variety of tax problems.

As used in this work, however,

the term “tax avoidance'1 refers to ‘'the art of dodging tax
without actually breaking the law'1^ or “the lawful carrying
out of a transaction which was either entered into or which
3.

M.C.Flesch, “Tax Avoidance - The Attitude of the Courts
tod the Legislature, 1968, Current Legal Problems,
p. 215.
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took, a particular form for the purpose of minimising
“+
5
taxation1*.
Wheatcroft provides a more comprehensive
definition which describes tax avoidance as a transaction
which:
“(a) avoids tax, (b) is entered into for
the purpose of avoiding tax or adopts some
artifical or unusual form for the same
purpose, (c) is carried out lawfully and
id) is not a transaction which the
legislature has intended to encourage.1'
Though differing in language, all the foregoing
definitions have at least one thing in common, namely,
that tax avoidance is perfectly lawful.

The term “tax

avoidance11 thus refers to arrangements by which a person,
acting within the limits of the law, reduces his true
tax liability, infringing in the process both the spirit
and intent of the law.
this point.

Two examples will help to clarify

First, let us suppose that the tax law

provides that a taxpayer will be taxed on his income
from a particular country, if he stays in that country for,
say, a total period of six months or more.

Now, a taxpayer

is guilty of tax avoidance if he so arranges his affairs
that in each year he stays in the country for a total period
of say, 52 months.

k.

See note 3 .

5.

Op.cit., p. 209.

In this case the taxpayer is permitted
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by the law to travel outside the country if and when he
likes.

Therefore in deciding to stay outside the country

for a total period of say, 6J months, the taxpayer is
acting within the letter of the law.

What he infringes in

the process, however, is the spirit of the law.

A second

example of tax avoidance is where a taxpayer purchases, for
example, a defunct company which has made heavy losses so
that he will be in a position to use those losses against
his future profits.
More and more examples of tax avoidance techniques
can be given.

However, it is fair to say that the more

loopholes there are in the tax laws, the greater are
the taxpayer’s chances of avoiding tax.

Tax avoidance and Tax evasion.
It must be clear from the examples given above that
“tax avoidance*'is not the same as “tax evasion".
two entirely different concepts.

These are

While tax avoidance denotes

legal avoidance within the framework of the law, tax
evasion, on the other hand, refers to downright defrauding
of revenue through illegal acts and deliberate suppression
or falsification of the facts relating to one’s true tax
liability.

Unlike tax avoidance which is permissible, tax

evasion is an offence.

Thus, if a taxpayer refuses to

declare accurately his income for any year of assessment,
he is guilty of tax evasion, an offence punishable under
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the present Income Tax Decree.
Most people would probably agree that, like tax
7
evasion, tax avoidance must be totally discouraged.
However, the question most tax experts ask is;
responsibility is it to chec& tax avoidance?
words, is it the Legislature or the Judiciary?

Whose
In other
In order

to answer this question we shall proceed to examine briefly
the attitude of the judiciary towards tax avoidance.

The

problem one faces in this area, however is that Ghanaian
tax cases are so few that it is impossible to rely on them
to determine the current attitude of the Ghanaian judiciary
towards tax avoidance.

For this reason, all the views

expressed in the cases which we are about to examine are
those of English Judges.

While such views may not be

indicative of the attitude of the Ghanaian judiciary towards
tax avoidance, yet, they may not be too dissimilar consid
ering the influence that English decisions have had and
continue to have on Ghanaian jurisprudence.
6.
7.

N.L.C.D. 78, para. 72.
See Barry Pinson Revenue Law. Second edition London,1965,
p. 579-581. Note, however, that Barry Pinson considers
it ’nonsensical1 to talk of tax avoidance as a social
evil to be legislated against. He is of the view that
tax avoidance “is a natural consequence of the fact that
there is often more than one way of achieving the same
result'1. He also adds that tax avoidance sometimes
arises because legislation is so hasty and ill-conceived
or essential reforms are so long delayed that taxpayers
have to rely “on the concretion of highly artificial
schemes to avoid what would otherwise be a manifestly
unjust or even absurd result11.
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Judicial attitude towards tax avoidance
The attitude of the English judiciary towards tax
avoidance in general is reflected in their interpretation
of taxing statutes.

A well-established rule of inter

pretation is that in construing a tax imposing statute a
judge must consider only the Act in question and nothing
Q

else.

This has been interpreted to mean that a judge

may not even consider what was said about the bill in
Parliament in an attempt to ascertain the intention of the
Legislature,

nor can he even refer to the Report of a

Royal Commission from which the clause or section was
9
10
taken.
Mr. Justice Rowlatt
stated the same rule of
interpretation of tax-imposing statutes in similar terms
when he said:
“In a taxing Act one has to look merely at what
is clearly said. There is no room for any intend
ment. There is no equity about a tax. There
is no presumption as to a tax. Nothing is to be
read in, nothing is to be implied. One can only
look at the language used.11
Lord Cairn1s ^ exposition of the rule was more to the
point.

He noted:
"if the person sought to be taxed comes within

8. Maxwell on Interpretation of Statutes, 11th edition
pp. 278-279.
9. Per Lord_Wright in Assam Railways and Trading Co. Ltd. v.
I.R.G. Z.1935/ A.C. ^+5 at
kW.
10.Cape Brandy Syndicate v. I.R.C. Z.1921/ 1 KB 64 at p. 71.
See also Lucie Smith, C.J. in liaram v. Commissioner of
Income Tax. 12 W.A.CA. 333 at 336.
11. Partington v. Attorney-General (1869)1 ^.*+.^ L. 100 atpi!22.
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the letter of the law he must be taxed, however
great the hardship may appear to the judicial
mind to be. On the other hand, if the Crown,
seeking to recover the tax, cannot bring the
subject within the letter of the law, the subject
is free, however apparently within the spirit of
the law the case might otherwise appear to be.
In other words, if there be admissible, in any
statute what is called an equitable construction
certainly such a construction is not admissible
in a taxing statute**.
Applying this rule of interpretation

12

, the

English courts have indirectly accorded tax avoidance legal
sanction by upholding the right of a taxpayer to secure
a reduction in his tax liability by making use of the
loopholes in the law.

In other words the tax avoider

is free to adopt any tax avoidance devices he chooses
and will incur "no moral censure if having considered the
lines drawn by the Legislature for the imposition of
taxes, they make it their business to walk outside them."^3

Ik

This was clearly stated by Lord Sumner when he said:
"My Lords, the highest authorities have always
recognised that the subject is entitled so to
arrange his affairs as not to attract taxes
imposed by the Crown, so far as he can do so within
the law and that he may legitimately claim the
advantage of any express term or of any omissions
that he can find in his favour in the taxing Acts.
In so doing he neither comes under liability nor
incurs blame,"

12.

Wheatcroft has suggested that this strict rule of
interpretation should be abolished and taxing Acts
should be construed broadly, op.cit., 220.

13.

Per Viscount Sumner in Levene v. I.R.C. ££ 92^/ A.C.
217 at p. 227.
I»R«C. v, Fisher* s Executors £ 1926/ A.C .395 at j*fl2.

1^*
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1*5

Lord Tomlin y expressed the same view by stating that:
“Every man, is entitled if he can to order
his affairs so that the tax attaching under
the appropriate Acts is less than it otherwise
would be. If he succeeds in ordering them
so as to secure this result then however
unappreciative the Commissioners of Inland
Revenue or his fellow taxpayers may be of
his ingenuity, he cannot be compelled to pay
an increased tax ,11
The aforementioned cases clearly indicate that English
judges on the whole have regarded themselves as mere
mechanics applying the strict letter of the law without
any reference to morality.

Further, they regard the

prevention of tax avoidance as being the sole respon
sibility of the Legislature,

It is not for judges,

they argue, to do the work of the Legislature, it would
be unfair, however, to conclude that all English judges
agree with the views expressed above.
Lord Simon

For example,

doubted the wisdom in such an attitude when

he questioned the desirability of regarding tax avoidance,
“as a commendable exercise of ingenuity or as a discharge
of the duties of good citizenship11, and so did Lord
Denning
Flesch

17 when he refused to acclaim tax avoidance as a feat.

18

even suggests that the current judicial attitude

15. I,R,C, v. Westminster (Duke) Zj93^7 A.C. 1

16. L at ilia v. I.R.C. Z19*+37 A.C. 377 at p. 38I.
17* Morgan v. I.R.C.
18. Op. cit..

Oh* *+38 at 1*58.

pp.19*20*
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of the majority of the judges seems to be in favour of
Lord Denning's view*

Unfortunately, considering that

the decision of a judge must be based purely on technical
and legal grounds, irrespective of the personal views
of the judge on the propriety or otherwise of the issues
involved, it is difficult to see how this change in
current judicial attitude can alone result in a change
in a well-established rule of interpretation*

A. ANTI-AVOIDANCE PROVISIONS UNDER THE GHANA INCOME TAX DECREE
As the foregoing discussion has revealed, it is
considered the responsibility of the Legislature to take
proper steps to ensure that tax laws are not circumvented
easily.

In the remaining sections of this chapter we shall

examine critically the tax avoidance provisions under the
Decree.
As we shall soon see, the Decree contains two types
of provisions aimed at checking tax avoidance.

The first

group comprises special provisions which have been enacted
in order to counter particular tax avoidance devices and
to deal with particular situations.

The second provision

is a general anti-avoidance provision which is intended
to cover all kinds of unforeseen and foreseen devices
which are not covered by any specific anti-avoidance
provision.
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We shall now consider first, the specific anti
avoidance provisions and then the general anti-avoidance
provision*

,

#

(1) SPECIFIC AKSI -AVOID AN£E PROVISIONS
(a) Certain Profits and gains deemed to be derived
from Ghana. Para* 6 .
In order to appreciate fully the effect and scope
of the anti-avoidance we are about to examine, it is
necessary to take a brief look at the rules governing
the imposition of income tax inGhana*

The general rule

under Paragraph 5 of the Income Tax Decree is that a
person is liable to income tax on income which he brings
into or receives in Ghana
from Ghana.

or which accrues in or is derived

There is no requirement that the income

earner should be resident in Ghana.

In other words, what

determines the chargeability of income to Ghana income tax
is its source*
Paragraph 5 means that if the source of the income
is Ghana the earner is taxable thereon.

On the other hand,

if the source is outside

Ghana,

but it is brought into or

received in Ghana by the

earner, he is taxable thereon.

Thus a person who has never set foot in Ghana can be subject
to Ghana income tax if his income accrues in or is derived
from Ghana.

Conversely, a person who has never set foot
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outside Ghana may never be subject to Ghana income tax if
throughout his life he derives his income from a foreign
source but never receives in nor brings it into Ghana,
There is one important exception to this general rule.
This states that individuals, companies or bodies of
persons which are not resident in Ghana for any year of
assessment are exempt from tax for such year on income
which they bring into or receive in Ghana, provided such
income does not accrue in or is not derived from Ghana. ^
20
A non-resident individual is defined under the Decree^
to mean an individual who is in Ghana for some temporary
purpose oniby and not with any intent to establish his
residence in Ghana and who has not actually resided in
Ghana for a total period of I83 days in the particular
year of assessment.

A "non-resident Company" or body

of persons is also defined to mean a Company or body of
persons the control and management of whose business
are exercised outside Ghana.
To the taxpayer, whether resident or not, who
carries on a trade business, profession or vocation either
wholly or partly outside Ghana, Paragraph 5 and 7(3)

19.

N.L.C.D. 78, para. 7(3)*

20.

Ibid., para. 83 .

the

311

Decree taken together, present an opportunity to avoid
paying Ghana tax on either the whole or part of his
income.

All that such taxpayer need do is keep outside

Ghana that part of the income which neither accrues in
nor is derived from Ghana.

As we shall see, where such

taxpayer carries on a trade or business either wholly
or partly outside Ghana his profits cannot be said to have
accrued in or been derived from Ghana provided the
business or trading transactions generating the profits
in question are carried out outside Ghana.

This view is

supported by the West African Court of Appeal case of
Karam v. Commissioner of Income Tax

21

.

The appellant

in this case was a member of a firm of merchants who
carried on business in the Gold Coast (Ghana).

Another

partnership consisting of the same partners was also
registered and carried on business in England.

The

English partnership bought and shipped goods for the Gold
Coast firm.

During or as a result of the Second World

War, a system of quotas was adopted in England whereby
goods ordered from British West Africa were distributed
among the four British West African Colonies.

The result

of the quota system was that the Gold Coast partnership
was unable to have all their orders for the Gold Coast
shipped to the Gold Coast.
21.

12 W.A.C.A. 331.
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In the financial year

Iyk5-k6

a consignment of

goods was sent to Nigeria and sold there on behalf of the
Gold Coast partnership*

The profit realised from the sale

of the goods in Nigeria was deposited in a bank in
Nigeria and not remitted to the Gold Coast.

The question

the West African Court of Appeal was called upon to
decide was whether or not the unremitted profit made
from the sale of goods in Nigeria could be taxed under the
pp

then Gold Coast income tax law. ^
It was held by a majority of two to one that

even

though the firm was established in the Gold Coast, the
business transactions giving rise to the profits were
carried out in Nigeria.

This, the court said, meant

that the profit neither accrued in nor was derived in
Gold Coast

and since it was not remitted to the Gold

it was not

liable to Gold Coast income tax.

Coast,

In order to prevent taxpayers from taking advantage
of the situation illustrated in the Karam case, special
provisions have been adopted to counter this tax avoidance
device.

The first deals with non-residents.

It is now

provided that non-residents persons who carry on trades

22.

The case was decided under the Gold Coast Income
Tax Ordinance of 19^3, Sec. 7a, which was identical
with the present Paragraph 5 ot N*L.C*D. 78.
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businesses, professions or vocations in Ghana, part of the
operations of which are carried on outside Ghana, are
deemed to have derived their full gains or pfofits from
Ghana,

23

and therefore subject to Ghana tax on such gains

and profits.

One exception to this general rule is that

a non-resident person will not be deemed to have derived
all his gains and profits from Ghana, if his tax-generating
activities are carried on entirely outside Ghana, but
that he only supplies goods and services to customers in
Ghana.

2k

For such La taxpayer ^ he: will be subject to Ghana

tax only on that portion of his income which derived
from the goods and services supplied to his Ghanaian
customers.

Other non-residents who carry on the business

of ship-owners or charterers or air transport are also
subject to Ghana tax on their full profits arising from
the carriage of passengers, mails, livestock or goods
shipped or loaded into their ships or aircraft in Ghana.

25

However, profits arising from the carriage of passengers,
mails, livestock or goods which are brought to Ghana solely
for trans-shipment or for transfer from one aircraft to
another are not deemed to accrue in Ghana.
23. N.L.C.D. 78, para. 6(1).
> para. 6 (la).
25. Ibid,« para. 6(2).

26. Ibid., Proviso to Para. 6 (2 ).

26

31*+

(b) Residents Persons deemed to be agents of non
resident persons -PAra. ^1(2).
As the foregoing discussion reveals, Paragraph 6
of the Decree deals solely with tax avoidance by non
residents.

This means that in the absence of any

anti-avoidance provision, a resident taxpayer could avoid
Ghana tax by taking advantage of the decision in the Karam
case.

A resident taxpayer would even be in a stronger

position to avoid tax if he operates with the help of a
non-resident person who manages and controls all the
operations and transactions abroad and also keeps outside
Ghana all the profits that arise from the external
operations.

The resident taxpayer would thus be able to

transfer his profits to the non-resident taxpayer who pays
Ghana tax.
In order to prevent the taxpayer from using this
device to avoid tax, the law now provides that where a
non-resident person carries on business with a resident
person and the Commissioner has reason to believe that
owing to the close connection between the parties and
especially to the substantial control exercised over the
resident person by the non-resident person, the business
carried on is so arranged that it produces to the
resident either no profits or less than one might ordinarily
expect from such a business, the non-resident can be
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assessed and charged to tax in the name of the resident
person.

In other words, in such cases, the resident is
27
regarded as the agent of the non-resident person.
If the true amount of the profits of the non-resident
person chargeable with tax in the name of the resident
person cannot be readily ascertained, the law empowers
the Commissioner to assess and charge the non-resident
to tax ,fon a fair and reasonable percentage of the
turnover of the business"^® done by the parties.

For

the aforementioned provision to apply, a business link
or association must be proved to exist between the resident
and the non-resident.

This means that merely carrying on

operation outside Ghana does not violate the provision
if there is no identifiable non-resident business
associate who either is closely connected with or
substantially controls the resident taxpayer.

What

constitutes “substantial control" or "close association"
will depend on the facts of the case.
It should be noted, however, that a non-resident
cannot be chargeable in the name of a resident broker
or general commission agent of any other agent if such

27.

Ibid.. para. 31(2).

28.

Ibid., para. 31(3).
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resident is not authorised to carry on agency on behalf of
29
the non-resident.
Further a non-resident cannot be
caught by Paragraph 31(2) if he executes sales or carries
out transactions with other non-resident persons in
circumstances which would make him liable to Ghana tax
if such business associates were residents.
Another situation which gives rise to tax avoidance
is the intra "Group company" operations.

Usually companies

belonging to the group make up an annual group account
showing the total consolidated profits or loss resulting
from the world-wide operations of all the members of the
group.

This offers the Ghanaian subsidiary cf such a

group the opportunity to avoid paying Ghana tax on its
true income by manipulating its accounts in such a way that
they show little or no profit.

Where, for example, the

resident company buys goods from another non-resident
member of the group, it can do so at an inflated price,
thereby transferring all or a greater part of its profits
to the non-resident member who may not be subject to Ghana
income tax.
The law checks this tax avoidance device by giving
the Commissioner the power to compute, when he thinks fit,

29.

N.L.C.D. 78 para. 3 100*
Ibid., para. 31(5)*
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the profits of such company by reference to the total
consolidated profits of the whole group (including both
31
the resident and non-resident companies).
In such
cases, the Commissioner takes into account especially the
proportion which the turnover of the resident company
bears to the total consolidated turnover of the group in
determining the proportion of the total consolidated
profits of the group to be attributed to the resident
company's operations.32

(c) Employment Income Deemed to be derived from Ghana Para. 6 (^).
Paragraph 6 (3 ), of the Decree provides that the
income of both resident and non-resident employees in
respect of any employment exercised in Ghana is deemed to
be derived from Ghana, whether or not such income is
received in Ghana.

The reason underlying this provision

is to prevent an employee who works in Ghana from avoiding
liability to Ghana tax on his employment income by
arranging to have such income paid to him outside Ghana.
It is submitted that the foregoing provision is
superfluous.

This is because a close examination of

31.

Ibid., para. 6(1)(b)

32.

Ibid., para. 6(1)(d)
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Paragraph 5 suggests that a person who exercises
employment in Ghana cannot avoid Ghana t§x by arranging
to receive his emolument outside Ghana.

The mere fact

that the employment is exercised inGhana would suggest
that the emolument in respect thereof is either derived
from or accrues in Ghana.

This would mean that failure

to bring into or receive such income in Ghana would
not absolve such employee from his Ghana tax liability.
This view is supported by a Nigerian c a s e ^ in which it
was held that salary paid to an employee of a company
while on leave outside Nigeria for his service in
Nigeria, was derived from Nigeria and therefore subject
to Nigerian income tax.

(d) Commencement and Cessation rules - Para. 18.
A proper understanding of the anti-avoidance
provision which we are about to examine, calls for a
brief look at the Commencement and ^Cessation11 rules under
the Decree.
As we have already pointed out, the tax year in
34Ghana runs from July 1st to the following June 30th.

33.

In the matter of the Non-Natives - Income Tax
Ordinance 193l> In Re John Potter, 11 N.L.H. 14-4.

34-.

N.L.C.D. 78, para. 18(2).
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While employees are taxed on current year basis, taxpayers
engaged in trades, businesses, professions and vocations
are, as a general
year basis;

rule,

35 assessed to tax on the preceding

that is the assessment for each tax year

is based on the profits of the accounting period of the
taxpayer ending in the preceding year.

Thus a taxpayer

who prepares accounts yearly to December 31st will in
say, 1971-72 tax year, be assessed to tax on the profits
of his accounting year ended December 31 , 1970*
Since, for obvious reasons, the normal preceding
year basis cannot be applied in the opening year of a
business, trade etc. paragraph 18 contains special
provisions which apply from the date of commencement of
a business, trade, etc.

These are normally referred to

as the “commencement rules*1.

In addition, Paragraph 18

contains provisions which govern the assessment of
profits in the tax year in which the trade, business etc.
is discontinued and in the penultimate tax year.

(i) Commencement rules
In order to understand the operation of the
commencement rules, let us take, for example;

35.

A. Ltd.

Where such taxpayer*s period of accounts coincides
with the tax year he is assessed to tax on the
profits of the tax year immediately preceding the
year of assessment.
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which commences business on January 1st, 196*+ and
makes up yearly accounts from January 1st to December 31st.
Company A* s annual accounts over the first three years
of operation show the following profits.
January 1st 196*+

- December 3lst 196*+

-

January 1st 1965

- December 3^st 1965

- N0 2,*+00

January 1st 1966

- December 31st 1966

- N0 3,600

Applying the commencement rules his basis

1,200

of assessment

will be as follows:
For the First tax year
(i.e. 1963-6*0

For the 2nd tax year^
(i.e. 196**-65)

36

- A.Ltd*s assessment will be
based on the actual profits
from the date of commencement
(January 1st, 196*+) to the
following June 30th. Thus
A.Ltd.*s assessment will be
& x 1200 = NfZ 600

-

A.Ltd*s basis of assessment will
be profits of one year from the
date of commencement of the
business (i.e. January 1st 196*+ December 3lst 196*+)
=

For the 3rd tax year
$i.e. 1965- 66)

-

m

1,200

A.Ltd. will be assessed on the
normal preceding year basis
(i.e. profits of accounts ending
in 1964-65)
= NJJf 1 ,200.

It should be noted, however, that for the second
and third tax years (but not one without the other) the
taxpayer can elect to have the assessment for those yeare
36. Ibid.T para. 18(3)(a).
37* Ibid.. para. 18(3)(b).

38. Ibid., para. 18(3)(c).
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based on the actual profits of the tax years t h e m s e l v e s * ^

(ii) Cessation Rules*
Let us take, for example, X., a trader who
permanently discontinues his business on December 31st,I969.
His annual accounts for the last four years of operation
show the following profits.
January 1 st 1966 - December 31st 1966

- H0

1,200

January 1 st 1967 - December 31st 1967

-

2 ,1+00

January 1 st 1968 - December 31st 1968

-

m
w

January 1st 1969 - December 31st 1969

-

N0

l+,800

3,600

Applying the cessation rules his basis of
assessment for each tax year will be as follows.

ko

Final year
(i.e. I 969-7O)

-

X . 1s assessment will be based on the
actual profits from July 1st 1969
to the date of discontinuance
(December 31st 1969) =
I x If,800 = N0 2,1+00.

Penultimate tax year- X. will already have been assessed to
(i.e. I968-I969)
tax for this year on the normal
preceding year basis. Thus he would
have paid tax for 1968-69 on Ng^ji+QO.
However, the law provides that if the
profits of the actual tax year (1968I969) exceed the profits levied under
the preceding year basis, then the
taxpayer will be assessed too on the
difference.^iThus, in our example,
actual profits of the penultimate tax
year will be (6/12 x 3 ,600) +( 6/ 12x^ 800)

___________________ = Mg
39.
J+0.
1+1.

Ibid., I8(3)(d).
Ibid.. 18(1+) (a).
Ibid.. 18(1+) (b).

*+.200.________________________
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Since the profits of the actual penultimate tax year exceed
those assessed to tax under the preceding year basis, X.,
will be assessed to an additional tax in the difference
of NjO.,800.

Opportunities for tax avoidance.
As we shall soon demonstrate, a taxpayer could
save income tax by taking advantage of the commencement
and cessation rules explained above.

As our earlier

example revealed, the accounts of the first year of
operation generally form the basis of assessment for the
first three tax years.

Certainly, no businessman would

like to pay heavy taxes especially during the first few
years of operation when the business is going through
its "teething'1 period.

This means that the smaller the

first year!s profits shown in the accounts, the better
it will be for the taxpayer and his business.

Since the

law allows the taxpayer to make up his accounts to any
period of his choice whether quarterly, bi-annually,
annually or even two-yearly, it has been found that,
it is possible to avoid showing huge profits in the first
year of operation by choosing the right accounting date
in the year of commencement.

He shall illustrate this

point with the following example.
A. Ltd. commences business on January 1st, i 960.

The
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quarterly results of its first 18 months of operation
indicate the following:
January 1st i 960

- March 31st i 960

= N0 l+QQ

profit.

April 1st i960

-

June 30th i 960

= N£ 3OO

loss

July 1st i 960

-

September 30th,i 960

m Nj? 500

profit

October 1st i 960

- December 31st i 960 = N/ 1,000 profit

January 1st 1961

- March 31st 1961

= N{£ 200 loss

June 30th 1961

= N# 250 loss

April 1st, 1961

-

its accounts from July 1st 1961 to June 30th 1962 show a
profit of Nj£ 1,000.

Assuming A. Ltd. chooses to make

up its accounts for a period of one year to December 31^
i 960, the accounts for its first year of operation will
show a net profit of N0 1 ,600.
Under the Commencement rules A. Ltd. will be
assessed to tax during the first 3 years of assessment
on the following:
First tax year

-

The assessment will be based on
profits made from January 1 st
i 960 - June 30th i 960 =
6/12 x 1600 = W 800.

-

The assessment will be based on
profits of the first year of
operation.

(1959-60)
Second tax year
(I96O-6I)
Third tax year
(1961-62)

= W 1 ,600.

-

The normal preceding year basis.
Thus A. will be assessed to
tax on NflT 1,600.

If, however, instead of December 31st, A. Ltd.
chooses June 30th as the accounting date, its tax

32W

position will be different.

Thus for its first accounting

year i.e. January 1 st i 960 to June 30th i960, A.Ltd.!s
accounts will show a profit of N0 100.

It*s second

accounting year, i.e. from July 1st i960 to June 30th 19^1?
A.Ltd!s account will show a profit of N0 1050.
This will give rise to the following assessments
under the commencement rules.
First tax year
(1959-60)

-

The assessment will be based on
actual profits made frcm commence
ment to the end of the tax year.
In this case it will be Nj? 100.

Second tax year

-

The assessment will be based on
first year of operation, i.e.
100 + (6/12 x 1050)

(1960-61)

=

Third tax year

(1961-62)

-

m

625

This will be based on profits of
the immediately preceding tax
year since A.Ltd.'s accounting
period coincides with the tax year.
So A.Ltd. will be assessed on
profits of period from July 1st
i 960 to June 30th, I961
= m 1050.

This example shows that by choosing June 30th instead
of December 31st as the accounting date, A.Ltd. will be
able to save tax on N#2,225 during the first three tax
years.
As we shall see, it is also possible for a taxpayer
to avoid paying tax on part of his profits by carefully
arranging to discontinue his business at the right time.
The example given below will help to illustrate how such
tax avoidance could be achieved.
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Let us assume that A.Ltd, makes up accounts to
December 31st each year.

Its profits for the last three

years of operation are as follows:
Year to December 31st 1963

=

900

=

W
= m

600

11

11

11

31st 196^

11

11

«

31st 1965

M o o

.

A.Ltd. discontinues its business on December 31st, 1966.
The tax payable by A. Ltd. during the last 2 tax years
will be as follows:

1965/66

based on account to December 31st 196*+ = N03,3OO
(penultimate year)

I 966-67 based on profits from July 1st 1966
to December 31st1966
(year of cessation)
Total

- N£ 900
=

N0*t,2OO.

Without discontinuance, however, the tax payable by A.Ltd.
during the tax years 1965-66 and 1966-67 will be as follows:

1965-66 Based
1966-67

11

onAccount
»

11

toDecember

11

"

$lst l$6k
"

- N06GO.

1965 - NSfo,800

Total

= N05,i*OO.

The example shows that without discontinuance of the
business, A.Ltd. will have to pay tax on a total of
N{£ 5>^00 in

the

tax years 1965-66 and 1966-67.

by discontinuing the business on December

31st

However,

1966 A.Ltd.

will pay tax on N# ^,200, thereby saving tax on N01,2OO.
It must be evident from the foregoing discussion
that a taxpayer who intends to take advantage of the
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commencement and cessation rules could do so by “commencing 11
or “permanently discontinuing1* his business, trade,profession
or vocation as many times as possible thereby saving tax
on each occasion.
Unfortunately, there are no provisions in the Decree
indicating what is meant by either a “commencement11 or a
“permanent discontinuance 11 of a trade, business etc.

Cases

arising under English tax law suggest that the words
“commencement11 and “permanent discontinuance*1 are difficult
iip

to interpret. *

Except where there are statutory

provisions governing the facts of the particular case, the
general rule under English law has been to regard such
issues as questions of fact.

It must be mentioned
L.'S

however that there is a statutory provision J under English
law which deems an existing trade business, etc. to have
been permanently discontinued and a new trade, business etc.
to have been set up or commenced where there is change
of ownership.

Thus, if A. sells his business to B . , A.

is assessed to tax as if his business were discontinued,
and B. is assessed as if he had set up a new business.
Presumably, the Ghana law would also consider an old
business to have been discontinued and a new one to have
been set up where there is a change of ownership.

This is

because the anti-avoidance provision dealing with tax

U2. See Barry Pinson, op.cit., pp. 52-57.
J+3 . Finance Act, 1953? s.19(1).
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avoidance under the "commencement11 and "cessation" rules
deals exclusively with avoidance through changes of
ownership.
In order to prevent companies from using the
"commencement" and "cessation" rules to avoid tax it is
provided that any trade or business carried on by a
Company not incorporated in Ghana, will not be treated
as having ceased, nor a new trade as having

been set

up or commenced, if such trade or business is transferred
or assigned to a Company specially incorporated under
Ghana law to take it over and continue.

UU

In other words,

neither the "old" company nor the "new" one will be
able to take advantage of the cessation and commencement
rules respectively.

The aforementioned provision could be

criticised on the ground that it is too narrow.

For one

thing, it does not apply where a Company incorporated
under Ghana law transfers its business to another company
whether incorporated under Ghana law or not, to a
partnership or to an individual.

Secondly, the provision

does not cover transfers of businesses or trades by part
nerships and individuals.

It might be argued however that

the aforementioned loopholes in the law are not particularly
important since they appear to be covered by the general
anti-avoidance provision in Paragraph I** of the Decree.

kk.

N.L.C.D. 78 para. 18(9).
This provision is fully discussed later.
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(e) Undistributed income of Certain Companies*
Paragraph 13#
In a system in which the taxation of the distributed
profits of a company is limited to the personal assessment
of the shareholder as in the Ghana Income Tax D e c r e e ^
it is comparatively easy, unless special measures are
adopted to counter this, for those in charge of the manage
ment of companies, in which the shareholding and conse
quently the control and management vests in the hands of
a few persons, to use their discretion in the matter of
postponing or reducing the distribution of the company*s
profits in such a manner as to reduce their own tax liability
to an appreciable extent.

The amounts of profits that

are thereby withheld from distribution could then be used
as a fund from which it is possible to finance their
consumption, or other expenditure through the ostensible
purpose of the retention of profits would be the laudable
one of capital formation within the company concerned.
In addition to the loss of revenue to the state,
this particular method of tax avoidance leads to inequities

*+6.

Supra., paras. 15* 16*

k7 •

This is because in addition to the tax paid by Companies
on the whole of their undistributed profits including
dividends, shareholders have to pay tax on their
dividends. Thus the greater the dividends declared,
the higher the tax liability of the shareholder.
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as between shareholder of different companies and also to
the utilisation of accumulated profits for the purposes
of consumption.

A taxpayer can avoid additional tax

liability by turning over his business to a company over
which he has controls

he can thereby restrict dividends to

a minimum and so arrange matters that the bulk of the
profits never reach him in the form of taxable income, w
and consequently never become liable to high rates of tax.
The foregoing analysis shows that a private company or a
company controlled by only a few shareholders can be used
as a channel for tax avoidance.
Many tax systems therefore provide rules to
counter the opportunities for tax avoidance which the
mere formation of a company presents.
usually tackled in one of two ways.

This problem is
First, the Legisl

ature can decide that for tax purposes the veil of
incorporation of a company will be pierced and thereby
ignore the existence of the company as an artificial
legal entity and charge the shareholders high rates of tax
on all the profits of the company as if they received the
profits direct.

Alternatively, the Legislature can refuse

to ignore the separate legal existence of the company but

1*8.

For example, such money could be withdrawn from
the company by way of “loans 11 and other capital
profits.
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at the same time impose special rules which will prevent
shareholders from using the Company as a cover for tax
avoidance.

The Ghana tax law has opted for the latter.
In order to appreciate fully the scope and

effect of the provision that has been enacted to counter
its tax avoidance device, it will be necessary to set it
out in full here below.

Paragraph 13 of the Decree

states as follows:
•'With a view to preventing the avoidance or
reduction of tax payable by any person, it is
hereby provided as follows:
(1) if it appears to the Commissioner that a
Company controlled by not more than five persons
has not within a reasonable time after the
end of any year or other period for which accounts
have been made up, distributed to its share
holders, in such manner as to render the amount
distributed liable to be included in the assess
able income of such holders, a reasonable part
of its income from all sources for the said
year or other period, the Commissioner may by
notice in writing to the Company direct that
such part of the said income shall be treated
as having been so distributed for the year or
other period specified in such notice and the
persons concerned shall be assessable accordingly,
(2) In determining for the purposes of subparagraph (1 ) of this paragraph whether any
company has or has not distributed a reasonable
part of its income as aforesaid the Commissioner
shall:
(a) have regard to the current requirements of
the Company's business and also to such other
requirements as may be necessary or advisable
for the maintenance and development of that
business,
(b) disregard any requirements of the Company's
business which result from, or are connected
with, any transaction or disposition to which
paragraph 1*+ of this Decree relates.
The aforementioned provision owes its origin
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to English tax law.

When the super-tax (now surtax),

a graduated additional levy on the higher-income groups,
was introduced into the U.K., higher-income taxpayers
affected by Surtax realised that they could avoid surtax
liability if the profits from their companies were ploughed
back instead of being distributed to them ad dividends.
They could, however, manage to withdraw such undistributed
profits from the Company in non-taxable forms

*+9

and

dividends could be extracted from the company disguised
50
as capital.
In order to counter this tax avoidance device
Parliament introduced Section 21 of the Finance Act, 1922

51

which provided that if the Commissioners were satisfied
that a company controlled by not more than five persons had
not distributed a reasonable part of its income, they could
make a direction apportioning the whole of its profits among
the members and, assessing them to surtax accordingly,
recovering the tax from the Company unless the members
themselves elected to pay.

This provision was passed on to

*+9*

See I.R.C. v. Sansom £L921/ 2 K.B. *+92.

50.

I.R.C. v. Burrell

51.

Later represented by Sections 2*+5-26*+ of I.T.A. 1952
and now repealed.

2 K.B. *+78.
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the British colonies.

52

(1) Scope of the Provision.
Under Paragraph 13 , only companies controlled
by not more than five persons can be liable to a direction,
it does not matter whether the company is private, public,
resident or non-resident.

Nor does the Company have to be

Paragraph 13 is thus more extensive

incorporated in Ghana.

in scope than, for example, the equivalent Nigerian and
East African provisions.
Companies

5^

Under Nigerian law only Nigerian

are liable to such a direction, while under

5L,

the East African law'

subsidiary companies and companies

in which the public are "substantially interested" are
exempt.

Under Paragraph 13 , the persons in control can be

either individuals or companies.

The provision is however silent on whether in
calculating the number of persons in control of a company,
a shareholder or director and his relations, nominees or
associated persons should count as one.

This omission,

it is submitted, derogates from the effectiveness of the

52.

See Kenya Income Tax Ordinance (1937) s**+9> Gold
Coast Income Tax Ordinance, 19^3s.

53.

See Companies Income Tax, I 96I No. 22 s.2*+(l). The
term "Nigerian Company" means any company the control
and management of whose business are exercised in
Nigeria i.e. resident companies.

5^f.

East African Income Tax (Management) Act 1958, s.37(1).
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provision.

In the absence of such a provision, it can be

argued that a shareholder could increase the number of
persons in control of a Company by distributing its shares
among his associates or nominees, who will vote according
to his wishes.

Such shareholder however, will, in reality

be the holder of all such shares.

55

Many tax systems'^ check

such artificial spreading of corporate control by share
holders and directors by deeming all such related persons
as one.

(a) What is corporate control?
Surprisingly, the Decree provides no definition
for “corporate control11 even though this term lies at the
heart of Paragraph 13.

Legal experts often point out that

the term “corporate control'1 is difficult to define as a
matter of law.

However, one generally accepted definition

56

of corporate control describes it as the,
“relationship which exists when an individual
or group of individuals who are clearly
identifiable in some respect or respects and
who may themselves be incorporated, exercise
powers of direction and dominion over the
affairs of a company".
57

55#

See for example Proviso to Finance Act 1922 s. 21(6)
East African Income Tax (Management) Act, 1958, No. 10,
s. 37(7) (b) and to proviso. See also I.T.A. 1952,
s. 256(3).

56.

A similar definition of corporate control has been
adopted under English tax law. See I.T.A. 1952,
s. 256(2 ).

57*

Pickering “Shareholders' voting rights and Company
control (1965) 81 L.Q.R. 2^8.
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In other words, a person is regarded as having control
over a company if he is in a position to participate in
the income or capital of the company or to influence its
affairs.

Persons who are generally regarded as being in

a position to exercise such corporate control are shareholders and directors.

58

Shareholders of companies are often said to be
in control of their companies where they hold either
beneficially or as trustees for others, majority of the voting shares enabling them to influence corporate decisions.

59

This power, in the form of ability to pass resolutions
depends on the holding of a voting majority and the courts
are strict in their demand for a holding of more than 50 pey
cnet of the voting rights.

For example, the Court of

Appeal, affirming the decision of Lawrence, L.J. in

60
Himley Estate and Humble Investment Ltd. v. C.I.R.

found

it difficult to see how control could be said to be in the
hands of less than five persons, if they did not control
a majority of the votes.

Thus five or fewer shareholders

will be taken to be in control of the company only where

58.

For the role of directors of Companies under Ghana
Company Law, see Ghana Companies Code Act 179*
Table A, 2nd Schedule Part I article M+. See also
ss. 137, 202, 137(5), 137(3)-

59.

C.I.R. v. J. Bibbv & Sons

60.

(1933) 1 K.B. 1+72

£L9k5/

1 All E.R. 667.
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they have a majority of the voting shares, that is to say,
more tnan 50 per cent of the voting rights*

It is established

that control of only a bare majority of the voting shares
and not of such proportion .of the total number as would
secure the passing of a special resolution or any other
resolution for a special majority is required to establish
corporate control by shareholders.^

The foregoing

discussion would mean that for five or fewer shareholders
to be said to be in control of a Company under Paragraph 13*
they must hold, between them, more than

$0

percent of the

voting rights.
Directors are also regarded as being in control
of their companies.

This is because the board of directors

is the most important organ in control of the administration
of the Company

62

.

For example, under Ghana Company law,

such directors exercise considerable powers of control over
the affairs of the

company.^

They exercise all such

powers of the Company as are not by the Companies Code
or Regulations of the Company required to be exercised by
shareholders in general meeting.

In exercising such

rights as are conferred upon them by the Code or Regula
tions such directors are not bound to obey the directions
61.

British American Tobacco Co. v. C.I.R. (19V})
A.c. 335.

62.

See Unit Construction v. Bullock

63.

See note 58.

£1^60/

A.C.351.
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61+
or instructions of the members in general meeting.
While shareholders must have more than 50 per
cent of the voting shares before they can be said to be in
control of their company, there appears to be no such
requirement for directors.

This would imply that where

the board of directors of a Company is constituted by
five or fewer persons such a company could be liable to a
direction under Paragraph 13 even though between them,
the directors hold less than 50 per cent of the voting
shares*

J

For example, under the East African

66

equivalent of the undistributed income tax, a company is
regarded as being under the control of not more than five
persons if any five or fewer persons together,
(1 ) exercise or are able to exercise or are
entitled to acquire control directly or
indirectly over the Company^ affairs
or

(2)...........
or
(3) if any five or fewer persons together
possess or are entitled to acquire either the
greater part of the issued share capital
of the company or shares of the company
representing more than 50 per cent of the
equity shares.
It should be noted that under the East African
law no share percentage is specified for those persons who
61*. Ghana Companies Code Act 179> op.cit., s. 137(10*
65. It is doubted whether individual directors could be
said to be in control since corporate control is
usually exercised by the Board and not by individual
directors.

66. East African Income Tax (Management) Act 1958 s.37(7) (a) (b),
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exercise control over the Company*s affairs:

if our

argument is correct, then it means that prima facie
Paragraph 13 applies to any company whose Board of
Directors comprises five or fewer directors.

De facto means of control?
Apart from the legal means
have just discussed, namely,

of control which we

control by members holding

a majority of the voting shares and by directors, these
clearly exist, as Pickering

67

means of corporate control.

points out, other de facto
First, inespecially large

companies whose members are so widely dispersed geograph
ically that they all cannot attend meetings regularly,
or to participate actively in the affairs of their companies,
it is possible for a group to emerge which though not
controlling a majority of the voting shares, might, none
theless own sufficient shares to exercise de facto control
over the company*s affairs.

6ft

67.

Pickering, op.cit., pp. 2*+8 et.seq.

68.

Penrose supports this conclusion by indicating that
this is possible especially in large company in which
the votes are well divided and cast in a random
manner.
In such a company, he asserts, a small
coherent group could obtain control of the Company*s
affairs with a mihority of votes as low as about 102.
This, for example, in a Company with 1,000 votes a
“resolute'* block of 23 voters each with only 3 shares
(or 6.9 percent) of the total could with 96 percent
probability carry the decisions they wished. See Pen
rose, “The Elementary Statistics of Manority T.otin^ 11
Journal of the Royal Statutory Society, vol.CIX (19*+6 )
Part I, p. 53*

Secondly, two or more shareholders might agree
informally to vote together and thereby exercise control of
the Company.

69

By virtue of such an agreement, usually

of no legal effect, such members may be able to exercise
de facto corporate control even though under the register
of shareholders, 50 per cent or more of the shares are
owned by five or more shareholders.

Thirdly, certain

members or even non-members of a Company, while not owing
a majority of the voting shares, might nonetheless exercise
de facto control over the Company affairs as a result of
their talent, business acumen or skill.
Since Paragraph 13 has never been tested in the
Ghana courts, it is difficult to say whether proof of
de facto control will be sufficient for the purposes of
Paragraph 13.
unlikely.

Under English law, however, this would appear
70
For example, in one case, Lawrence, L.J.
could

not see how any means other than legal, could give anyone
control to a company.

It is equally unlikely that the

Ghana courts will accept any means other than “legal*1 as
establishing corporate control considering that proof of
such de facto control is difficult to obtain in many cases.

69.

Greenhalgh v. Ardenne Cinemas Ltd. (1950) 2 All E.R.1120.

70.

Himley Estate & Humble Investment Ltd. v. C.I.R. (1933)
1 K.B. 1+72 at *+86 .
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Consequences of a direction.
Once a company is found to be controlled by
five or fewer persons, the Commissioner has the discretion
ary power to make a "direction11 if the company fails to
distribute a reasonable part of its profits,

When a

direction is made, the income of the company is deemed to
be the income of the shareholders of the company and is
apportioned among them according to their respective
shareholdings.

It should be noted, however, that the

Commissioner does not "deem*1 the whole of the actual
income of the Company as the income of the shareholders.
He deems as shareholders' income only thai^art of the
Company's income which, in his opinion, could reasonably
have been distributed.
The Ghana provision is thus more flexible than
71

the former East African1

and U.K. provisions.

72

Under

the former East African legislation, for instance, the
Commissioner had power to deem as distributed to shareholders
6($ of the profits of the Company.

In other words, when

ever a company was caught by the provision, the Commissioner
had to apportion among its shareholders no more or no less
than 6Ofo of the Company's profits.

The requirement under

71.

East African War Revenue Income (Tax) Ordinance, 19*+Q,
s.21. See also G. v. C.I.T. 1 EATC Case 7*

72.

I.T.A. 1952, s. 2^5.

the former U.K. provision was even more stringent.

The

whole of the income of the company was deemed to have* been
distributed among the shareholders.

In other words, whenever

the provision applied to a Company, all its profits were
rationally apportioned among the shareholders.

The

Commissioners had no discretion in the matter.
As we stated at the beginning of this work, one Hay
of ensuring rapid economic development is by offering
taxpayers incentives to save and invest in profitable and
economically desirable concerns.

As far as companies are

concerned, this would require giving them every opportunity
to conserve capital for the future development and expansion
of their businesses.

In view of this objective, many

economists, while probably recognising the need to check
tax avoidance, would nevertheless argue that a provision like
Paragraph 13 is undesirable for the reason that it might
interfere with the ability of companies to accumulate
reserves for such business expansion and development.
U.K. Royal Commission in the Taxation of Profits

and

Income obviously had this point in mind when it remarked
that if such a provision was,
nintroduced into a system that has not known
this method of taxation before, it must look
like a direct encouragement to distribution.

73. Supra., Cmd. 9k7h (Final Report) 1955

The

3^1

We have disclaimed the idea that there is any
inherent economic vice in the process of
distribution, but we should be very sorry to
go to the other extreme or to suggest that
at a time like the present the tax code
should even give the appearance of discouraging
a liberal reservation of company profits.** 7k
In reply to such an argument, it must be pointed
out that Paragraph 13 does not prevent companies from
accumulating reserves for future development and
expansion.

As we noted earlier, unlike the former East

African and U.K. provisions examined above, Paragraph 13
allows the Commissioner to use his discretion in fixing
the amount to be regarded as distributed.

No fixed

percentage of Company profits is to be regarded as having
been automatically distributed.

This power, it is

submitted, gives the Commissioner the opportunity to study
the particular circumstances, such as its future business
programmes and plans, financial position and the like
before determining what percentage of profits is to be
regarded as distributed to shareholders.

In fact, as we

shall soon see, Paragraph 13 will never be applied to a
Company which is able to satisfy the Commissioner that
its undistributed profits are to be used for genuine
business needs.

7k.

Ibid., para. 55*

3^2

(iii)Circumstances in which a direction mav be expected.
The Commissioner does not have the difficult task
of first proving that the failure to declare dividends was
motivated by a desire on the part of those in control of
the Company to avoid or reduce tax liability.
words, the Company's reasons for

75

In other

withholding from dis

tribution a reasonable part of its income are prima facie
irrelevant.

It must be pointed out, however, that such a

direction is unlikely to be made if the withholding of
profits is motivated by genuine business requirements.

The

question to be determined by the Commissioner is simply
how much of the company's income should have been distri
buted taking into account the needs of the Company.
Distributions made by the Company do not have to be in
the form of dividends.

However, any income paid out to

shareholders will be regarded as distributions of the
Company, only if such amounts are liable to be included
76
in assessable income of the shareholders concerned.

75.

This power is similar to that granted to the U.K.
Commissioners under I.T.A. 1952 s. 2k5* However,
contrast this with Kenya Income Tax Ordinance,
1937 s. ^9 under which the Commissioner had to
prove that tax avoidance or reduction was the
motivating factor. This proved to be a difficult task.

76.

In other words, income paid out to shareholders will
be regarded as distributions for the purposes of
Paragraph 13 if they are thereby chargeable under
Paragraph 5#

3*0

(a)

Policy in making directions.
As we pointed out earlier, the policy behind the
provision is not to prevent companies from ploughing back
profits for future investment.
is to check tax avoidance.

The sole aim of the provision

Thus in the application of

the provisionjcompanies with genuine business problems
are not affected.

An examination of the factors which

determine the reasonableness of corporate distribution
clearly supports this view.

What is a reasonable distribution?
In considering a similar provision

77

under English

Law, Lord Atkin'7® indicated which factors are to be taken
into consideration in determining the reasonableness of a
distribution.

In the words of the learned judge,

"What has to be found is that the Company acted
unreasonably in withholding some part of its
income from distribution.
It is not enough
to show that a part could reasonably be
distributed if at the same time it could be
said as it well might, that it was equally
reasonable to withhold distribution.
The
section is highly penal and I feel no doubt
that the onus is originally and remains on
the Revenue to show that the company acted
unreasonably in withholding part of its income
from distribution. What is reasonable has
consistently been held to depend on the actual
conditions known at the time for decision*

77*

Finance Act 1922, s. 21*

78.

Thomas Fattorini (Lancashire) Ltd. v. I.R.C* 21* T.C.
328 at 351.

3Vt

In the application of this section it is what
these directors recommended and these shareholders
decide in those conditions of that company.
There is no abstract conception of reasonableness
and the conclusion is not to be reached on a
priori reasoning. Assuming that the directors
are businessmen, have they acted unreasonably
in the circumstances in withholding distribution11.
The facts of the case were as follows.

A

purely investment company borrowed from a bank to enable
it to purchase securities in other companies and entered
into an agreement with the bank, regarding the bona fides
and reasonableness of which there was no question, that
until both the principal and interest on the bank loan had
been repaid, it would pay to the bank all the dividends
which it would receive in respect of those shares.
years 193&-37

In the

1937—38 the dividends so received

constituted the sole income of the Company which paid
no dividend in those years.

Directions were made under

Section 21 of the Finance Act of 1922 that the actual
income of the Company for those years should be deemed
to be the income of its members for the purposes of
assessment to surtax.

It was held that though the contract

with the bank did not preclude the Company from distri
buting dividends, the evidence did not establish that the
Company had not distributed a reasonable part of its
income and accordingly the direction was discharged.
In addition to the factors outlined above,
Paragraph 13(2)(a) specifically directs that in determining

3^5

whether or not a Company has made a reasonable distribution,
regard must be had not only to the current requirements
of the Company's business but also to such other requirements
as may be necessary or advisable for the maintenance and
development of the Company's business.

The question to

be determined before a direction is made is not whether
the company could have made some distribution or some
larger distribution but rather whether it was unreasonable
not to make such distribution, taking into consideration
all circumstances relevant to the Company's business.
In short in approaching this difficult task, the “commiss
ioners must seat themselves in the boardroom and consider
the whole situation facing the directors at the relevant
tijjie.
(f) Certain royalties, periodical or deferred payments
treated as income

under

Paragraph 5f«^°

79-

Per Harman,_J. in A. & J. Mucklow Ltd. (in liquidation)
v. I.R.C. l±95h/ 35 T.C. 251 at 2 6k.

80.

Vide Infra. This has been fully discussed and the
present writer has concluded that the provision, as it
now stands, is ineffective.

(2) GENERAL ANTI-AVOIDANCE PROVISION. Paragraph ll».
In addition to the specific anti-avoidance
provisions examined earlier, there exists under the Decree
a general anti-avoidance provision the main purpose of
which is to check both foreseen and unforeseen taxavoidance devices.

Briefly, Paragraph 1^- gives the

Commissioner a wide discretionary power under which he
can disregard for tax purposes transactions which he
considers "artificial" or "fictitious",

A transaction is

to be deemed to be artificial or fictitious if the main
purpose or if one of the main purposes behind it is to
avoid or reduce liability to tax or if it is one between
certain related persohs.

The Commissioners decision

under the provision is not conclusive.

The taxpayer

can appeal to the Board of Appeal or to the courts which
have power either to confirm, overrule or vary the
Commissioners decision.
For the purposes of our discussion we shall set
out Paragraph 1*+ in full:
lW(l) Where the Commissioner is of opinion
that any transaction is artificial or
fictitious or that any disposition is not in
fact given effect to, he may direct that such
adjustments shall be made as respects liability
to tax as he considers appropriate so as to
counteract wholly or in part the effect of such
transaction or disposition, and the persons
concerned shall be assessable accordingly. In
this sub-paragraph, the expression "disposition"
includes any trust, grant, covenant, agreement
or arrangement.

3^7

(2) For the purposes of this paragraph, the
following transactions shall he deemed to he
artificial or fictitious;(a) transactions of which the main purpose
or one of the main purposes is, in the opinion
of the Commissioner the avoidance or reduction
of liability to tax;
(b) transactions between persons one of whom
either has control over the other or, in the
case of an individual, is related to the other
or between persons both of whom are controlled
by some other person, which, in the opinion of
the Commissioner, have not been made in the
terms which might fairly have been made by
independent persons engaged in the same or similar
activities dealing with one another at arm!s
length.
(3) Nothing in this paragraph or in paragraph 13
of this Decree shall prevent the decision of the
Commissioner in the exercise of any discretion
given to him by either such paragraph from
being questioned in an appeal against an
assessment in accordance with Part XI of this
Decree and on the hearing of any such appeal the
Board or Court may confirm or vary any direction
made under this paragraph or paragraph 13
of this Decree.
This provision derives its origin from the
English tax law under which similar powers were granted
to the Commissioners to enable them to check tax avoidance
devices arising out of the Excess Profits tax.

81.

81

F.A. (No. 2) 1915 S.M+(3), now repealed. See also
F.A. 1915, ^th Schedule Part I, rule
F.A. 1937
Schedule h, para. 10. In these pieces of
legislation "fictitious11 or artificial transactions
were to be disregarded for Excess Profits Tax
purposes.

3^8

It was introduced into the Gold Coast (Ghana) Income Tax®^
in order to strengthen the position of the taxing authorities
in their dealings with the tax avoiders
provision is similar to the former provision,

(1)

The present
-

Scope of Paragraph !*•*.
As we stated earlier, the purpose of paragraph

Ik

is to nullify for tax purposes any transaction which might
otherwise be valid ana legally binding on the tax authority.
This would mean that a “sham1* transaction need never be
accepted by the Commissioner in the first instance, and
accordingly only genuine, and effective transactions need
be given consideration.

(a) Meaning of Artificial 1 or 'fictitious1.
For the purposes of Paragraph l1*, the following
transactions are deemed to be artificial or fictitious.
(a) transactions of which the main purpose or one of the
main purposes is, in the opinion of the Commissioner
the -avoidance or reduction of liability to tax, and
(b) transactions between related persons which are not
negotiated at arm1s length.

82.

Gold Coast Income Tax Ordinance No. 27 of 19*+3 s» 17*

83.

Report of the Royal Commission on Income Tax, 1920,
Cmd. 615, para. 635.

3^9

(2)103.at is the test under (a) above?
The only difficulty one faces in this area of
the law is that the legal effect of Paragraph 1^ has never
been put to the test in the Ghana Courts.

Fortunately,

however, it is possible to determine the scope of Paragraph
1*+ by examining cases decided under similar provisions in
other tax laws.
Ghana is not the only country that has such a

OJ,
general anti-avoidance provision.

In fact, Australia,

South A f r i c a , N i g e r i a , ® ^ Canada,^ and East Africa^®
all have provisions similar to Paragraph l*t.
Available authorities clearly suggest that
for sub-paragraph l^f (2 )(a) to apply to a transaction,
it must be proved to the satisfaction of the Board of
Appeal or, on appeal, to the satisfaction of the Court that
the main purpose, or one of the main purposes of the
transaction was in fact the avoidance or reduction of tax
liability.

In other words uthe subjective element of

8*+. Income Tax and Social Services Contribution Assess
ment Act, I936-6O, s.260 - See also Newton v.
Commissioner of Taxation £L952/ A.C.^50.

85* Income Tax Act, No. 58 of 1962 S.IO3*
86. Companies Income Tax, I96I, s.25*

87. Canadian Income tax Act, 1952 ss.137 and I38 as amended.
88. East African Income Tax (Management) Act 1958 s.23
which replaces s.23 of East African Income Tax
(Management) Act 1952.
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89

purpose in the minds of the actors11,

must be proved.

The adoption of the subjective test therefore narrows the
scope of sub-paragraph 14(2)(a).

It is for the taxpayer

to prove that in fact the transaction was not effected for
90
tax avoidance purposes.
Thus the expectation which the
taxpayer entertained at the time of the transaction will
be relevant.

So that if the taxpayer is able to prove

that he did not have as a main purpose or one of the main
purposes avoidance or reduction of liability to tax, he has
discharged the burden and the direction will have to be
overruled.
ny contrast, Paragraph l4(2)(a) is narrower in
scope than, for example Sec. 33(3)

91

of

the Finance Act (U.K.)

19*+*+ under which the case of Crown Bedding

89*

was decided.

Per Lord Greene, M.R. in Crown Bedding Co. Ltd.

V. I.R.C.
90.

See editorial note in Crown 3edc.ing Co. Ltd. v. South
Wales FIqck Co. Ltd. I9I+6 1 All S.R. 452 at pp.452>453.

91.

The relevant portion of Sec. 33(3)
F.A. 1944
provides as follows:
“If it appears in the case of any transaction or
transactions being a transaction which involves
or transactions one or more of which involve: (a)
the transfer
or acquisition of shares in a Company....
that having regard to the provisions of the law
relating to excess profits t a x
the main
benefit which might have been expected to accrue
from the transaction...... was avoidance or reduction
of liability
to tax, the avoidance or reduction
of liability
to excess profits tax shall be deemed..
... to have been the main purpose or one of the main
purposes of the transaction or transactions
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Under this section, it was sufficient to prove that the
main benefit which might have been expected to accrue from
the transactions specified therein wras avoidance or
reduction of liability to tax.
prove the element of purpose.

It was not necessary to
In other words, there was

a statutory presumption as to the main purpose of the
transaction intended by the parties.

In view of the

statutory presumption the Court of Appeal adopted the
objective test.

92

which required proof that a third

party in possession of all the relevant facts and law at the
time of the transaction would have expected avoidance or
reduction of liability to result from the transaction.
93
In the words of Lord Greene, M.R.
,
“the necessity of proving the subjective
element of purpose in the minds of the actors
is removed. It is sufficient to prove that
the main benefit which might have been expected
to accrue was 'avoidance or reduction of
liability to tax'. Directly that is proved,
the matter of purpose is deemed to have been
satisfied."

92.

The objective test was also adopted in the Australia
case of Newton v. Commissioner of Taxation (1958)
A.C. k5Q decided under Sec. 260 of the Income Tax
and Social Services Contributions Assessment Act,
1938-60 which is similar to Sec. 33(3) of F.A.I9V+.
For a full discussion see H.A.J. Ford "Legislation
Against Tax Avoidance, The Australian Experience/
(1961) B.T.R., 2V7 et.sea.

93*

Crown Bedding Co. Ltd. & South Wales Flock Co. v.
I.R.C. 19^6 1 All E.R. 1*52 at >+53.
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Application by the Courts.
An examination of two East African tax cases will
help to illustrate how a provision

9k

similar to Paragraph

1^(2)(a) has been interpreted by the East

African Courts*

The first case is A.R. v. The Commissioner of Income Tax

95

the facts of which are as follows*
In 19^9 the appellant formed a private limited
company of which initially, he his wife and children, were
the shareholders.

On December 30th, 19^9, he entered

into an agreement with the company whereby he undertook
to pay all his income (except his income from the Company)
to the Company and to transfer certain shares he owned in
other companies to the Company as soon as convenient and
pending transfer to hold the shares and income therefrom
in trust for the Company*

The Company in return undertook

to pay the appellant an annual income of £1,200 for life.

kk ,

9I+.

2 EATC Case No.

95*

Both cases were decided under Section 23 of the East
African Income Tax (Management) Act, 1952 now Sec. 23
of E.A.I.T. (Management) Act 1958 the relevant parts
of which provided as follows:
”23(1) where the Commissioner has reasonable
grounds to believe that the main purpose or
one of the main purposes for wkach any trans
action or transactions was, or were affected
(whether before or after the passing of this
Act) was the avoidance or reduction of
liability to tax, he may, if he thinks fit,
direct that such adjustments shall be made as
respects liability to tax as he considers
appropriate so as to counteract the avoidance
or reduction of liability to tax which would
otherwise be effected by the transaction or
transactions.

202*
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Some of the shares were transferred before January 1st 1951
and the rest after that date.

In the year of income 1951,

the income from the shares which had either been transferred
to the Company or were held in trust for the company
amounted to £ 7 >399*

addition, the appellant drew a

salary from two of his directorates which was also paid
to the company.
The result of the agreement was that the
appellant did not have to pay surtax since he was
receiving only £1,200 per annum and liability for taxation
was spread over seven shareholders in place of one, thereby
reducing the overall taxation payable in respect of the
dividends and salary receivable by him.

The Commissioner

of Income Tax directed U-.der Sec. 23 of the East African
Income Tax (Management) Act, 1952, that such income from
such shares should be assessed on the appellant and thus,
the sum of £ 7,399 was accordingly assessed on him.
96
In his evidence before MacDuff, J.,
in the
Supreme Court of Kenya, the appellant stated that his main
reason for entering into the agreement was to have a secured
income of £100. per month for life.

In cross-examination,

the appellant also said that he wanted to provide for his

96.

Op.cit., 206-213.
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children against his retirement.

According to the appellant,

both he and his adviser could not foresee that the
agreement would result in a reduction of his tax liability.
However, under cross-examination the appellant was forced
to admit that he was advised on the effect of the agreement
on his liability to tax and that he did know the result would
be an overall tax saving.
In his judgment, MacDuff J. rejected the
appellantfs assertion that his purpose for entering into
the agreement was to assure himself a fixed income on the
ground that the appellant has transferred to the Company
shares worth about £ 50,000 in return for a salary of £1,200
per annum.

The dividends from those shares alone amounted

to £1*4,00 in 1950 and 1951*

3y the agreement with the

Company of which the appellant and his wife were the sole
directors, the appellant retained complete control of
decisions as to whether he should retire, whether he should
go bac& to work and his advice and guidance was to be
97
followed in all things. In the words of MacDuff J.,
the
final fact which militated against his acceptance of the
reason given by the appellant was the fact that 11a
dividend of something like 100 per cent was declared by

97.

Op.cit., at 211.
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A.R. & Sons Limited in the year 1950.

A glance at the

appellant's personal account with the Company confirms that
the appellant has just incorporated himself, that he has
carried on his business as he did before incorporation
and that he utilizes the company as a bank account."
In MacDuff J.'s opinion the two main purposes of the
transaction were first, to enable the appellant to divest
himself of all his assets by distributing them among the
family while retaining control over their utilization
and investment and secondly, by so doing, to avoid personal
liability to surtax and substantially reduce the overall
taxation payable in respect of the dividends and the
salary.

For these reasons, MacDuff.J., held that the

agreement was caught by Sec. 23 .

One point worth noting

in this case is that the Court determined the subjective
element of purpose in the mind of the taxpayer.
It was also
98
specifically stated
that the Crown Bedding case was
inapplicable.
The second case is Associated Contractors Ltd. v.
The Commissioner of Income Tax
follows.

99

.

The facts are as

A holding company with wholly owned subsidiaries

agreed, in May 1953?

to

purchase a coffee estate, the take

over date being 1st October 1953*

The appellant

98.

Per MacDuff, J., qpcit., at p. 210.

99*

3 E.A.T.C. Part I, (Case No. 62), 10.

company

was a company with an issued share capital of £100,000 in
£1. shares, of which, in mid-1953, the holding Company
owned 19,275*

At the time, the appellant company,

having lost half of its capital, had ceased to carry on its
business and had accumulated a loss for tax purposes of
about £ 30 ,000.
The directors of the appellant company had
wanted to wind it up, but abandoned the idea when the
holding company offered to purchase all the remaining
shares of the appellant

company.

All but one of the

appellant company's shares (including those previously
owned by the holding company) were subsequently transferred
to a wholly owned subsidiary company of the holding company.
On October 1st, 1953 the appellant company
purchased the coffee estate the profit from which was
sufficient to absorb its accumulated loss of £ 30 ,000.
The Commissioner of Income Tax concluding that the main
purpose of these transactions was the reduction of
liability to tax, directed that in computing the appellant
Company's tax liability for the 1953 year of income, the
accumulated loss of £ 30,000 was not to be taken into
account.

The reason was that if the loss of £30,000 had

been taken into account there would have been a reduction
in the amount of tax payable by the appellant company of
some £ 7 ,000.
The appellant company appealed against the
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direction to the Kampala local Committee which set aside
the direction.

The Commissioner then appealed to the

High Court of Uganda which restored the direction holding
that the onus lay upon the taxpayer to prove that avoidance
or reduction of liability to tax was not the main purpose
or one of the main purposes, for the transaction.

On

appeal to the East African Court of Appeal, the Court upheld
the decision of McKisack, C.J. in the High Court of
Uganda.

The Court of Appeal, assumed, without deciding

the point that the subjective element of purpose in the
minds of the actors was theffinal and determining
consideration.
After enquiring into the minds of the principal
actors, namely the Chairman and auditor of the present
company at the time of the transaction the Court found
that the auditor's opinion at the time of the transaction

10

"left room for hope that the reduction might be obtained11,
and also that the Chairman regarded the taxation loss
as an "attraction".

The Court therefore concluded that

having regard to the circumstances of the case, tax

101

reduction was one of the main purposes of the transactions.*

100.

Op.cit., at p. 22.

101.

See Also B.D.Company Ltd. v. The Commissioner of
Income Tax. E.A.T.C. Vol. 3 , Part I, Case No. 66 p.Ul.
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It must be pointed out that in practice it is
most unlikely that the Commissioner will attempt to set
aside bona fide transactions where tax avoidance is of
subsidiary importance, and where it can be proved that
the transactions would have been entered into in any case
on the grounds of normal commercial expediency*

Even under

Sec. 260 of the Australian Income Tax and Social Services
Contribution Assessment Act, 1936- 60, which is, admittedly,
wider in scope than sub-paragraph 14(2)(a) of the Decree,
“transactions which are capable of explanation by reference
102
to ordinary business or family dealing 11
are said not to
come within the section.

Who are related parties?

Sub-Paragraph l4(2)(b).

As we pointed out earlier another £ind of
transaction which the law deems to be artificial or fictitious
is one between persons one of whom either has control over
the other or, in the case of an individual, is related to
the other or between persons both of whom are controlled by
some other person, which in the Commissioners view has not
been entered into at armfs length.
It would appear that unlike sub-paragraph 14(2)(a)

102.

-

_

Newton v. Federal Commissioner of Taxation £L958/ A.C.4J0
at p. 465.
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considered above, this sub-paragraph applies whether or
not the transaction between the related parties was
entered into for the purpose of tax avoidance or reduction
of liability to tax.

One criticism of this sub-paragraph

is that it fails to define such words as “control” and
"related11.

Clearly, it would cover transactions between

present companies and their subsidiaries.

But in the case

of individuals, to what circle of relatives does it apply?
For example, does it include all members of the extended
family?

Would it affect transactions between master and

servant, teacher and pupil?

For example, when is a

transaction between related persons regarded as having been
entered into at arm's length?

A literal interpretation

of this sub-paragraph would suggest that it would even
apply to intra family gifts.

In the opinion of the present

writer this sub-paragraph calls for clarification by the
legislative.

A taxpayer must know, even before he enters

into a transaction, what are the likely tax consequences.
As sub-paragraph 1*1(2 )(b) now stands, the tax-payer is
left to the mercy of the Tax Commissioner.

The Desirability of a general anti-avoidance provision
like Para. 1*+.
While most tax experts recognise the need to take
measures to combat tax avoidance, many of them differ as to

360

what methods should be adopted.

Many tax commentators

have especially doubted the desirability of embodying
a general anti-avoidance provision in the tax law.

In the

remaining part of this chapter we shall briefly examine
the arguments which have been put forward against the
retention or introduction of such a provision.

Before

we do so, however, we must make clear what we mean by
"general anti-avoidance provision”.

By this, we refer

to a provision along the lines of Paragraph 1*+ which is so
wide that it “catches all avoiders of a particular type,
as well as a number of innocent persons, and relying on
the Inland Revenue not to press claim except where they
are satisfied that avoidance has taken place."

l 03

First, after contrasting the U.K. practice of
maintaining a regular control of avoidance by specific
enactments that identify the specific techniques aimed
at with the general anti-avoidance legislature described
above, the U.K. Royal Commission on the Taxation of
Profits and Income
preferable.

1oU

concluded that the former was

In the view of the Commission,

105

“The United Kingdom system does preserve the
conception that a person1s liability to
103.

Wheatcroft “The attitude of the Legislature and
the Courts to tax avoidance'1, op.cit., at 227*

10*+.

Supra., Final Report, Cmd.

105.

Ibid., para. 1026.

9k7]+'
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pay taxes should be imposed in explicit
terms and with the authority of Parliament.
It does make it possible that there should
be some informed discussion and criticism of
specific proposals advanced by the Chancellor
of the Exchequer before they become law. We
think that those are advantages of great
importance;
all the more so because, as we
have tried to show, avoidance is not a word
of exact meaning or at any rate does not denote
an activity which is in all contexts obnoxious.
The cost of the present system is represented
in part by additions to the tax code that
are certainly prolix and sometimes obscure.u
For these reasons, the Commission did not,
“favour a departure from the present system
of detailed legislative control of the various
forms of tax avoidance that are thought to be
obnoxious. Whatever the advantages of a
different system which would confine the positive
law to some general statement of principle, we
are satisfied that it would only cause harmful
confusion if our present system were to be
abandoned in favour of the other.** 106
Secondly, such a wide provision is contrary to Adam Smith's
second canon of taxation which stipulates that the tax
each individual is bound to pay ought to be certain, and
the time and manner of payment and quantity to be paid
made clear to the contributor and to every other person.

107

Thirdly, whilst such a provision might deal with the type
of avoidance which it is aimed at, it is usually so wide

106.

Op.cit., para. 1029.

107.

Wheatcroft, op.cit., at 213.
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that it “may catch a number of transactions of a

108

perfectly innocent character'1.

Fourthly, as the Australian experience shows such a
provision is usually so vague and so complicated that it
creates more problems than it sdves.

109

While there is clearly the need to legislate
against all tax-avoidance devices, it would appear that
a general anti-tax avoidance provision is not the solution.
There is the temptation to argue that the tax battles
variously described as “perennial championship11, “a gam
of chess", a “battle of manouvre" and “a battle of wits“
which are eternally fought by the U.K. Inland Revenue
against tax avoiders are the result of the “piece-meal"
tax avoidance legislation adopted under the English law.
One might even argue that in a country like Ghana, with
a short history of income taxation and a relatively
inexperienced tax administration, a general anti-avoidance
provision is desirable since the Income Tax Department
is not in a position to foresee all tax avoidance devices
and adopt specific pieces of legislation to counter them.
It might even be argued further that the advantage of
such a general provision is that taxpayers who might
otherwise enter into tax-avoidance transactions will be

108.

Ibid., at 227.

109.

See H.A.J. Ford, op.cit..
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deterred by fear or uncertainty as to what the tax
consequences might result from their actions*
However, all these arguments notwithstanding, the
fact still remains that for a tax system to be successful
the laws governing it must be both simple and unambiguous.
The taxpayer must know what taxes are applicable to him.
There is the tendency to argue that a provision like
Paragraph 1*+ does no harm to the taxpayer since he is
specifically allowed to appeal to the Board of Appeal or to
the Courts if he disagrees with the Commissioners direction.
However, as we have seen, whether on appeal to the Board
of Appeal, or to the Courts, the onus of proving that
tax avoidance was not the main purpose or one of the main
purposes lies on the taxpayer.

110

Moreover as we

observe!' in the Chapter on Tax administration,

111

,

shall

not every

taxpayer has the good fortune of appealing to the Court
of Appeal and the High Court.

But even if a taxpayer

could have access to the Courts, it cannot be denied that
the onus of proving that tax avoidance was not the
motivating factor is not easy to discharge.

It is common

knowledge that every business decision affects the business
m a n ^ tax liability.

Thus, Paragraph 14-, if construed

110.

See LI. *+91> rule 9

111.

See pp. 450-453

364

literally could cover almost every business or non-business
arrangement.

There is little chance that any experienced

businessman would be believed by the Court if he were to
assert that tax avoidance or reduction was not the motivating
factor.

Certainly MacDuff J.'s

112

' reaction would be the rule

rather than the exception.
When an appellant, an experienced businessman,
stated in his evidence in chief that his only reason for the
transaction was to assure himself a fixed income, the
learned judge rejected this reason on the ground that
"one must take leave to doubt either his
knowledge of life insurance, or his ability
as a businessman, and he certainly appeared
competent in both or his bona fides".
In order to avoid hardship to taxpayers, it is
suggested that at the very least the Legislature or the
Income Tax Department should formulate clear and unambiguous
principles which can serve as a guide to taxpayers on the
operation of Paragraph 14.

112. A.R. v. The Commissioner of Income Tax 2 E.A.T.C.
202 at 210.

4
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PART V
CHAPTER *111

INCOME TAX ADMINISTRATION
Introduction
One major criticism of many theses on the tax laws
of developing countries is that they fail to tackle seriously
the question of tax administration*

This omission, in our

view, is highly regrettable considering that the success or
failure of any income tax policy depends, to a very great
extent, on the effectiveness and efficiency of tax adminis
tration.

In fact, no treatment of the income tax laws of any

country would be complete and useful without an explicit and
detailed treatment of tax administration and its problems.
In other words, the question of Hhow to do it'* is just as

1
important as r,what to do,f.
In addition to guaranteeing increased revenues and
thereby minimising the need for additional sources of revenue,
effective tax administration is needed for the following
reasons.

First, the adoption of progressive income taxation

calls for an efficient tax administration if the changes in the
taxpayer1s financial position are to be detected and the proper
tax rates and reliefs applied.

1.

Secondly, as we shall soon

Bird & Oldman, Readings on Taxation in Developing Countries,
John Hopkins (1967) ^97*
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discover, effective tax administration is needed if the
agricultural sector of the under-developed countries is to
be taxed successfully under the Income Tax,

As we point out

at the beginning, in Ghana, for example, incomes from agri
culture normally escape income taxation mainly because of the
administrative difficulty connected with the detection,
valuation and assessment of such incomes and the collection
of taxes imposed thereon.

Thirdly, as Surrey

2

points out,

even if new taxes could be introduced, political and social
considerations would seriously undermine any attempt at
making fundamental tax reforms to compensate for the failure
of the administrative agencies to administer existing taxes.
Moreover, even if such taxes could be introduced without any
political and social upheavals, there is no guarantee that
such taxes will be effective if the state of tax administration
is not improved.

Such tax changes, if introduced, might

even place such severe strains on an already weak adminis
trative structure that the entire revenue system would be
endangered.
We consider the broad question of income tax
administration under three parts.

Part A is a general survey

of the non-legal problems confronting the tax authority.
Part A therefore deals with such problems as illiteracy,
failure on the part of tax-payers to keep accounts, inaccess
ibility of tax offices and the like.
21.

Bird & Oldman, op.cit., ^98-500.

It is our belief that
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an outline of such problems will give the reader an insight
into the social milieu within which the income tax policy
is formulated.

Part B is a critical analysis of the

administrative procedure under the Income Tax law and
specific attempts that have been made towards the solution
of some of the problems outlined in Part A.

Part C

deals with the Judicial and administrative resolution of
tax disputes under the Income Tax law.
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PART A

GENERAL PROBLEMS OF ADMINISTRATION

(1) Structure and Organisation of the Central Revenue
Department,

One factor which is thought to affect the overall
effectiveness of tax administration in Ghana is the limited
degree of autonomy which the Central Revenue Department enjoys.
The administration of all taxes levied in Ghana is the
responsibility of the Central Revenue Department which is a
department under the Ministry of Finance.

The Department is

headed by the Commissioner of Income Tax, a civil servant,
but the administrative head of the whole Ministry of Finance
is the Principal Secretary, another civil servant.

Since the

Central Revenue Department is only a department under the
Ministry of Finance, it means that departmental measures
adopted by the Central Revenue Department must not only be
approved by the Principal Secretary of the Ministry of Finance
but taust also conform to Civil Service Regulations.

3.

Memorandum to the Ghana Tax Review Commission, Central
Revenue Department, Accra, Ghana, June, 1969* PP*36-39*

3

While such administrative controls are necessary in
order to enable government to co-ordinate all the activities of
the various Ministries and Departments, it has been found that
the subjection of the Central Revenue Department to such
external controls often gives rise to administrative bottlenecks.
For one thing, the requirement that all programmes initiated
by the Central Revenue Department must first be approved by
the Principal Secretary of the Ministry of Finance not only
involves delays but also hampers the efficiency of the
Department and kills the initiative of the tax administration.
Secondly, tax administration normally calls for a high degree
of expertise.

The right decision can be taken by only the

expert who knows and fully understands the particular problems
involved.

Thus by denying the Commissioner of Income Tax

the right to decide important issues concerning his Department,
one runs the risk of leaving such decisions to people who may
not be in a position to appreciate the implications of their
rulings.

k
The problems of the Central Revenue Department are

also compounded by its subjection to Civil Service Regulations.
5
As is well known, the Civil Service Commission is solely
responsible for the recruitment of officers to fill all Civil

*+.

See Memorandum to the Ghana Tax Review Commission,
op.cit., 37.

5.

See Ghana Republican Constitution, 1969*
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Service posts.

While such centralisation enables the

Commission to examine all the available manpower and distribute
it fairly among the various sectors of the Civil Service, the
present practice denies the Commissioner the right to
determine who should be recruited for his Department.

In

most cases the judgment of the Commission has been proved
correct.

However, there have been cases where the suitability

of personnel recruited for the Central Revenue Department

6
has been seriously questioned.
As a department under the Civil Service, the Central
Revenue Department, like all other Civil Service Departments,
is made vulnerable to political pressure from the government
7
of the day.
Such political pressure is always felt consideringthat all heads of Ministries are Ministers who are charged
with the overall responsibility for their various Ministries.
Such political domination can often result in the adoption
of tax measures which are in accord with the political views
of the government of the day but which may at the same time
be at variance with proper principles of taxation for economic
development.

6. See Memo to the Tax Review Commission, op.cit., 37.
case in point was the appointment as tax officers of
certain holders of the Higher National Diploma from
Britain against Departmental opposition.
7. See for example, the recent case of Sallah v. Attorney
General. Unreported judgment of Ghana Supreme Court,
April 20th, 1970.

A

Added to the problems outlined above is the difficulty
of finding or attracting personnel with the requisite
qualifications and aptitude to work as tax officers.

This is

a problem which is common to all developing countries.

Ghana1s

problem differs slightly in that, unlike many other developing
nations, qualified personnel are available, but unfortunately,
many are lured into the private sector, because of the better
employment facilities and remuneration which the private

g
sector offers.
It may be argued that the only way of checking this
out-flow of manpower would be to offer higher salaries and
better employment benefits.

However, both political and

economic considerations would seem to militate against the
adoption of such a policy.

For one thing, it is doubtful

whether tax officers could be given preferential treatment
without engendering ill-feeling and opposition from other

9

Civil Service employees with similar qualifications.'

8.

Between 1955 and 1968, 51 trained tax officers resigned
from the Central Revenue Department to take up posts
in private establishments.

9.

See for example, Report of the Commission on the structure
and Remuneration of the Public Services in Ghana, 1967>
PP* 3*+7~3*+8.
In July, 1967 the salary for Assistant
State Attorneys was raised from £ 920. to £ 1,200 in order
to encourage lawyers in private practice to join the
Attorney-General*s Department. This evoked so much
opposition from the other sections of the Civil Service
that the Commission recommended that the salary be
reduced to £1 ,020.
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Secondly, to grant all-round salary increases in the
Civil Service generally, thereby making employment conditions
in the public sector more attractive than those in the private
sector might place severe strains on the economy.
appears to be no way out of this labyrinth.

There

Ghana's low

level of economic development is reflected in salaries in
the public sector.

The low salaries in the public sector,

in turn, make it difficult to attract the best people into
the important sectors of the economy, and finally the
failure to attract such people results in inefficiency and low
standards, which retard economic growth.^

(2 )

Illiteracy
In his outline of the conditions which must exist

before income tax can be successfully used, Richard Goode

11

asserts that a condition that may not be strictly necessary,
but is very helpful, is a high standard of literacy among
taxpayers.

Thana has about a

bOji

illiteracy rate.

is not confined to the farmers alone.

Illiteracy

It also applied to many

other taxpayers like taxi-drivers, carpenters, retail traders,
shopkeepers and many others.

For one thing, illiteracy

10 . This IQOks .like an example of the poverty theory!
11.

Bird & Oldman, op.cit., 123*
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frustrates the efficient administration of income tax in so
far as illiterate taxpayers are unable to fill out the simplest
income tax returns even with the guidance of printed instruc
tions.

In Ghana, for example, illiteracy gives rise, inter

alia, to two tax problems:
(1) The difficulty of contacting taxpayers and
translating tax policies to them through the post;
(2) Lack of taxpayer compliance.
(i) Translating tax policies through the post.
The usual income tax procedure is that tax forms
and other tax policy decisions are communicated to taxpayers
through the post.

But in many cases, such letters, which are

correctly addressed to taxpayers, are returned to the tax
offices unclaimed even though such taxpayers still retain
the same postal or house addresses.

Even where such forms

are claimed, the contents are usually misunderstood or
wrongly interpreted to the illiterate taxpayers.

As a

result of such lack of knowledge or misinformation, 'certain
requirements of the tax laws are often disregarded or not
complied with.-^

12. This was so stated by E.K.Asase, Senior Inspector
of Taxes, Koforidua writing on the Problems of
Administering a Tax District in !iThe Tax Man11. Vol.I,
No. I, Oct. 1967, 9-12. The above publication is a
quarterly bulletin of the Central Revenue Department
published for members of the Department only.

Ilk

(ii) Lack of Voluntary Compliance
Illiteracy also engenders an attitude of hostility
and mistrust towards the tax official.
as an instrument of oppression.

He is even regarded

This makes it difficult

to secure any amount of voluntary compliance or co-operation
from the taxpayer.

The Commissioner of Income Tax summed

up the position when he stated that:
Mthe Ghanaian's aversion to direct
taxation is as historical as that of
the free citizens of ancient Athens.
It can be traced back to the Colonial
era in this country when taxation was
looked upon as an instrument of
colonial subjugation which was expected,
at the instigation of politicians, to
disappear with the achievement of
independence.
Independence came, but
contrary to popular belief, the taxes
did not go.
Instead, they multiplied
and this time the politicans did not
care to go back and explain why.
The
task facing the tax administration
therefore is to educate the Ghanaian
public to accept taxation as the neces
sary price of modern civilisation. 13
One result of this lack of voluntary compliance is
that it is difficult to collect taxes especially from the
self-employed.

The income tax law stipulates that all

those who earn taxable incomes have to file returns,

Ik

13 . Memorandum to the Tax Review Commission submitted
by the Commissioner of Income Tax, Central Revenue
Department, Accra, June 13 , 1969, page 21.

Ik.

N.L.C.D. 78, para. 38.
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but in practice many taxpayers refuse to comply with this
requirement*

The scope of the income tax therefore,

depends to a great extent, on the ability of the tax
administration to identify and locate all those who earn
taxable incomes.

The failure of the Ghana income tax

administration to bring all taxpayers into the income tax
net is borne out by the Commissioners own admission that of
about two million Ghanaians estimated to be in gainful
self-employment in Ghana, the Central Revenue Department
has only 77*000 listed in its tax rolls.

Moreover, of

m

the listed 77,000 taxpayers only about 22,000 are active
taxpayers.

15

This means that only one per cent of all

self-employed Ghanaians and twenty-eight per cent of those
listed on the tax rolls pay income tax regularly.

16

(3) Subsistence Farming
Even though Ghana has a predominantly money economy
there are still many areas where subsistence farming is
15*

Op.cit., 2.

16.

This is not a problem peculiar to Ghana alone. For
instance in 1957 the number of taxpayers who evaded
tax completely in Western Region of Nigeria was
officially estimated at **00,000 as against about
1,126,700 who actually paid tax in that year. The rate
was about 26$ tax evasion. Since it was not possible
to determine the professional distribution of the **00,000
evaders in the Region, samples of self-employed and
wage-earning taxpayers were studied and the result
showed that 536 of the l,**9l+ self-employed taxpayers
studied had not paid their taxes whilst only 210
of the **,150 salary and wage earners employed by the
big firms had not paid. G. Oka Orewa, Taxation in Western
Nigeria-Problems of an Emergent State,Oxford, 1962, 19>
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carried on.

Such potential taxpayers are in practice

difficult to tax.

The reason is not that their net incomes

are not big enough;

it is because their incomes cannot be

satisfactorily assessed.

The difficulty entailed in the

valuation of home-produced and home consumed crops for
income tax purposes make the taxation of the subsistence
sector very unattractive to the tax administration.

(*+)

Failure to Keep Account
In the administration of income tax the most

important task is the correct determination of the income
of a taxpayer.

In order to do this successfully, it

is necessary that the taxpayers keep proper books and
accounts.

Unfortunately, many of the small traders

carrying on retail businesses and the vast majority of
farmers do not maintain any books of accounts, of if so
kept, they are neither regular nor audited.

This problem

is aggravated by the lack of qualified accountants and
bookkeepers in Ghana.

Under the Income Tax law, the

Commissioner is empowered.to require taxpayers to keep
proper books, records and accounts,

18

but there is no

17* Memo of Commissioner of Income Tax, op.cit., 21.
18. N.L.C.D. 78, para. k2 which is in conformity with the
recommendation of the U.K. Royal Commission on the
Taxation of Profits and Income, 1955 that maintenance
of accounts should be made compulsory.
Op.cit., 1955*
para. 1052.
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compulsion laid down on every taxpayer to maintain closed
and adjusted books of accounts, or to have them audited.
Moreover, it has not been possible to enforce the provision
fully in Ghana in view of the illiteracy and poor economic
conditions which would make such a measure impracticable
and oppressive to those taxpayers with low turnovers.

Even

assuming that illiterate small traders and farmers could be
persuaded to maintain books of accounts and records, it is
very doubtful whether they would be financially capable
of engaging paid or professional accountants and book
keepers for the purpose.
It is not possible to maintain detailed books of
accounts of petty businesses, partly due to difficulties
inherent in the nature of the businesses themselves, and
partly because of illiteracy and ignorance of even the
rudimentary principles of accounting.

In the case of a

small or medium retail trader, where the number of
commodities dealt with is large, it is difficult to maintain
quantitative accounts of trading without keeping a fullyfledged accounts staff, the cost of which would be out of
all proportion to the profits earned.

In spite of all these

difficulties, there are some traders who deliverately do
not maintain any form of accounts with the ulterior motive
of not revealing the true state of their affairs to the
Central Revenue Department.

The problem facing the Central
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Revenue Department is to be in a position to encourage
those who are capable of maintaining reliable records to do
so and for others, to assess as realistically as possible,

(5) Conducting Business in Cash Only.
There are some traders who conduct their business
in cash only so as to be able to protect their true incomes
from taxation.

This is a problem which has been created

by the low standard of Ghana’s economic development and
which should diminish as the country progresses economically.
Since most retail and small business turnovers are low
and the money that changes hands is small, a businessman
or trader can choose to transact all his business in cash
only.

This means that such businessman or trader would

refuse to accept cheques or anything other than liquid cash.
In Ghana where the standard of record-keeping is poor and
voluntary tax compliance is almost non-existent, a trader
who accepts only cash is thereby able to reduce his tax
liability by cleverly eliminating all third party inform
ation leads on his purchases and sales.

This is easy

since no kind of records will exist for any of the
transact ions*/

19.

Memorandum to the Tax Review Commission, op.cit,, 22.

A
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The Commissioner of Income Tax has considered
whether the situation could not be controlled by imposing
a limitation on permissible cash transactions in business
so that any transaction exceeding the figure stipulated
would have to be done by cheque instead of cash*

But, as

he was quick to realise, such a suggestion would be
difficult to implement.

First, adoption of the suggestion

would createaa problem for a large number of ordinary
citizens who maintain no banking accounts, especially
illiterate traders and farmers.

Secondly, it would

increase the number of dishonoured cheques and thereby
increase the volume of bad debts which would have to be
set off against taxable profits.

An increase in bad

business debts would in turn affect tax revenue.

(6) Inaccessibility of Tax Offices
One of the reasons accounting for the low level
of tax compliance in Ghana is the inaccessibility of tax
offices.
Lack of adequate and trained staff has led to
decentralisation in the work of the Central Revenue
Department.

As a result a very high proportion of the

Department's work has necessarily to be conducted by
correspondence and local advice-available only at the
main centres where the income tax offices are located.
At present, offices of the Central Revenue Department
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are to be found in only nine cities and towns throughout
the whole country*

20

there is no tax office,

In the Upper Region, for instance,
This means that a tax-payer

who has a problem in, say, Navrongo, has to travel about
100 miles to the nearest District Tax Office at Tamale.
Nine tax offices are obviously too few for a country with
a population of about

million.

Because one of the most important factors which
influence voluntary tax compliance is the cost of
compliance to the taxpayer, one would expect tax compliance
to be improved if tax offices were made easily accessible
to taxpayers.

This implies that tax offices should be

sited in such a way that taxpayers would not have to
travel long distances in order to settle their tax affairs.

(7) Lack of an Intelligence Division.
If tax administration is to have any chance of
success, it is desirable that proper rolls of taxpayers
be kept, that all taxable individuals and entities be

20.

The
(1)
(2)
(3 )
(5)
(5)
(6)
(7)
(8 )
(9)

offices
Greater
Ashanti
Western
Eastern

are situated as follows:
Accra Region
Accra (Head Office)
Region
Kumasi
Tabor adi
Region
(1 ) Koforidua
Region
(2) Akim Oda
Sunyani
Brong-Ahafo Region
Ho
Volta Region
Cape Coast
Central Region
Northern Region
Tamale
Nil.
Upper Region
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located and identified.

Various lists and registers have to

he compiled and kept current through constant revision.
This means that the tax administration should have officers
whose main duty it is to search for these facts and to
check on the correctness of tax returns and generally to
equip the Department with the facts and details it needs to
combat dishonest and fraudulent taxpayers.

In addition,

an Intelligence Division has to investigate the business and
other financial activities of suspected tax evaders, their
social life and standards of living - all of which help to
determine a person's income.
Ghana has never had an Intelligence Division.

Until

about two years ago, the Police Service carried out such
investigations on behalf of the Central Revenue Department.
However, the police had to abandon this assignment because
they found it difficult to combine this with their respon
sibility for maintaining law and order.

The position now

is that the Central Revenue Department has no Division in
the field to perform such important functions.

(8)

No Division Responsible for Collection of Taxes.
The actual collection of tax is an important part

of tax administration.

Payment of taxes will be difficult

to enforce if the taxpayer has reason to believe "that the

21
tax administration may bark but that it has no bite11.
"The taxpayer must be made to see
that his delinquency is known,
that it is serious, and that it
will not be tolerated. If the
administration is casual and uncon
cerned about collection, the tax
payer will more than match that
mood in his dilatory attitude toward
payment.
If the administration is
alert and firm, taxpayers will react
to that pressure and bring order into
their payments .11 22
In Ghana, there is no division of the Central
Revenue Department responsible for the collection of
taxes.

Moreover, the method of assessment used in

Ghana requires an effective Collection Division if
collection of taxes is to be efficient.

A country may

apply one of two main systems of tax assessments, "selfassessment system" or the "government assessment system".
Under the "self-assessment system", which is used in the
U.S., a taxpayer obtains a tax form, calculates his income
tax liability and pays over the tax to the Federal Revenue
without waiting for a formal demand to be made upon him.
In contrast, under the "government assessment system",
which is used in Ghana, the taxpayer does not have to pay
the tax until a formal demand for payment has been commun23
icated to him by the Central Revenue Department,
21.

Bird & Oldman, op.cit., 512.

22.

Ibid.T 513.

23. N.L.C.D. 78, paras. ^6-50.
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Under the government assessment procedure, the tax
assessment is of little value unless notice thereof has
been served on the tax payer*
be collected from him*

After that, the tax has to

This makes the procedure for

collecting taxes assessed vital to the success of the tax
administration as a whole.

In the absence of a Collection

Division, this responsibility has to be undertaken by the
Tax Inspector who is already over-burdened with the
calculation of taxes, notification of taxpayers and other
administrative duties.

The tax inspector will not be

capable of performing all his functions efficiently if he
has to take full responsibility for the collection of taxes
as well.

A collection division would therefore relieve the

Tax Inspector of some of his duties and enable him to
devote full attention to his remaining duties.

Moreover,

a collection division, properly trained and staffed would
have the expertise to counter tax evasion problems.

(9) Honest and Efficient Administration.
In conclusion, it must be pointed out that the
solution of the foregoing problems of tax administration
will not by itself guarantee a successful tax adminis
tration if the tax officials themselves are not honest and
efficient.

This is a problem which all developing countries

have to deal with.

Richard Goode emphasised the need

for this when he warned that:

11honest and efficient administration
is needed for any tax; but minimum
acceptable standards appear to be
higher for income taxes than for many
other taxes. Difficult as the task
of establishing a satisfactory adminis
tration may be, it is probably the
condition for successful income taxation
that can be met most quickly. The
expert nevertheless, must guard against
the assumption that a tidy organisation
chart and non-political staffing assure
good administration.
Nor can he be
confident that the best obtainable admin
istration will eliminate obstacles to
heavy reliance on income taxes.fl 2k

2k .

.

Bird & Oldman, op cit., 12**.
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PART J3L

INCOME TAX ADMINISTRATION

The Commissioner of Income Tax and his staff are
collectively responsible for the assessment and collection
of the tax and the payment of all such amounts collected
in respect thereof into the Consolidated Fund.

25

The

headquarters of the Central Revenue Department is in Accra
and this caters for the Greater Accra Region.

In addition,

there is a regional office in each of Ghana*s eight other
Regions except the Upper Region which is administered by
the Northern Region office and the Eastern Region, which
has two offices, one at Koforidua and the other at Akim Oda.
Each is of these Regional offices is controlled by a
Senior Inspector.
In addition to the regular tax office staff, the
Commissioner has power under the tax law to authorise !,any
person to perform or assist in the performance" of any of
the Commissioner*s duties.

26

The foregoing provision has
27
its roots in the 19*+3 Gold Coast Income Tax Ordinance.

25.

N.L.C.D. 78, para. 1(1).

26.

Ibid.| para. 1(2).

27.

Gold Coast Income Tax Ordinance, Cap. 27 8 .
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The origin of the provision is however, difficult to trace.
The Gold Coast Income Tax Ordinance, it was claimed, was

28
based on the then East African Income Tax Ordinance

which

was a carbon copy of the 1922 Colonial Model Income Tax
29
Ordinance specially prepared for the British colonies;
but
in none of these pieces of legislation was such power ever
granted to the Commissioner.
As the provision stands, it would appear that the
Commissioner has unlimited power to call upon any taxpayer
to act as a tax officer.

However an investigation^ at the

Central Revenue Department revealed that though the Commission
er has such a wide power its application in practice is very
limited.

In fact throughout the history of the Central

Revenue Department the power has never been used to co-opt
private individuals to perform tax duties.

'It has in

fact been used on only two occasions to grant non-tax
bodies power to act on behalf of the Central Revenue

28.

Per W. B. Dare. Gold Coast Legislative Assembly
Debates, 19*+2-W3 Session.

29.

See Cmd. 1788, Kenya Income Tax Ordinance No. XII
of 1937; Nyasaland Protectorate Ordinance No. 16
of 1921; Income Tax Ordinance No. 23 cd" 1927
for the Colony of Nigeria.

30. During his field work, the author discussed the
provision with the Central Revenue Departments
Training Officer, who indicated the circumstances
under which the power had been used.

387

Department in the administration of tax.

The power

wqs first used during Colonial days to appoint an Assistant
Commissioner of Taxes in Britain to collect taxes on behalf
of the Gold Coast Government from non-resident British
Companies which were trading in the Gold Coast,

During

colonial days most of the companies operating in Ghana
were non-resident British companies, and these companies
were given the option of paying their taxes in either
Britain or in the Gold Coast.

Because many of such companies

opted for assessment and payment of taxes in Britain, it
became necessary to have in Britain a representative of the
Income Tax Department who would assess and collect such
taxes on behalf of the Gold Coast government.

For this

purpose, the Commissioner of Income Tax in the Gold Coast
used this power to appoint an Assistant Commissioner of
Taxes in Britain.

However, in i 960 the Central Revenue

Department decided to send its own officials from Ghana
to Britain to take over the collection of taxes from non
resident British companies and individuals.

In 1962

the office in Britain was closed down and from then on
all companies, whether resident in Ghana or not, had to
pay their taxes in Ghana.
The other occasion on which the Commissioner
exercised this power was in connection with the operation of
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the Standard Assessment Act.

31

Where the Central Revenue

Department had no office, the police and local authorities
were empowered to collect taxes on behalf of the Central
Revenue Department from taxpayers in their districts who
were subject to the Standard Assessment Act.
Even though the power has been seldom used by the
Commissioner, it has to be admitted that such a power is
very necessary in view of the administrative problems
we have just outlined.

The Commissioner is thus put in a

position to call on outside help whenever the tax adminis
tration finds itself unable to cope with its work.

The

Commissioner might even call in tax experts from the private
sector if the need arises.

(i) Oath of Secrecy
It is appreciated that in a revenue administration
like that of income tax, it is necessary from the viewpoint
of the taxpayer, to keep secret and confidential from the
public the information gathered by the Department by the
filing of the returns of income and statement of accounts
by assessors, and by collecting relevant data in the course
of the assessment proceedings, as well as the assessment
order itself and the notice of demand.
31.

N.L.C.D. 78, para. 5^-58.
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All officers of the Central Revenue Department are
required to observe official secrecy in the course of
their duties.

Even non-tax personnel appointed by the

Commissioner to perform or assist in the performance of any
duty imposed on the Commissioner are also required to observe
official secrecy.^

When there is a breach of official

secrecy, proceedings are to be taken by or in the name of
the Commissioner of Income Tax but not by any other person
33
except with the consent of the Attorney-General*
There
is no breach of official secrecy if an official communicates
information either to a person to whom he is authorised to
do so by the government or for the purpose of enforcing any
of the provisions of the tax law.

3^

To safeguard the tax official against compelled
breach of official secrecy, it is provided that no person
who has an official duty under the Tax Decree can be
compelled by a Court to communicate any matter coming under
his notice in the performance of his official duties, except
for the purpose of carrying into effect the provisions of
the Decree or in order to institute a proceeding or in the
course of a prosecution for any offence committed in
relation to income tax. y

The effect of the foregoing

32.
33.

N.L.C.D. 78, para. 2(1).
Ibid., para. 2(3).

3^.
35.

Ibid., para. 2 (1 )(a)(b).
Ibid., para. 2(*+).
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provision is that:
“if one man were to sue another man,
for a debt due to him, neither the
creditor nor the court could demand
the production of income tax returns
or statements of assessments to show
what is the debtor 1s income in order
that it could be proved whether he
was able to pay the debt or not.
Similarly, if there was a dispute as
to the title to property, income tax
documents could not be called upon to
show how the income arising from the
ownership of that property had been
dealt with for income tax purposes.11 36
The only person who may be given access to any tax
records or documents seems to be the Auditor-General or
37
his agent.
However, it is doubtful whether the secrecy prov
isions can be made applicable to communications to the
officers of

oth«r revenue departments and of other

government and semi-government offices which are either
in charge of collecting different categories of revenue
or are in possession of valuable information in their
official capacity.

In other words, we have to determine

whether by applying the principle of expressio unius
exclusio alterius communication of official information
by a tax officer to any department other than the AuditorGeneral^ department, renders such officer guilty of
breach of official secrecy.

36.

Per W. B. Dare.

37.

N.L.C.D. 78, para. 2(5).

Gold Coast Legislative Council Debate
1943? Session August 20th, 194-3 at p. 68.'
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The answer must be in the negative because even
though the Decree specifically mentions the Auditor General
or his agent as the one to whom information can be commun
icated by tax officers, it also permits communication of
tax information to any person provided it is done for the
purpose of enforcing any of the provisions of the tax law*

38

In other words if the information communicated will assist
the detection, valuation, assessment of tax or the
location, prosecution or conviction of a taxpayer, the
tax officer is not guilty of any offence.
In practice, there is much co-operation between the
Customs and Excise Department and the Central Revenue
Department.

The regular and systematic exchange of useful

information between the two departments and the liaison
and frequent personal contacts between the officials concerned
have helped to check tax evasion.

Normally information

of tax evasion detected by the Customs and Excise Department
is passed to the Income Tax Department for verification
with the files of the relevant taxpayers to ascertain
whether the transactions, in respect of which offence has
been committed, were reflected or not in the books of
accounts and sources of income for income tax purposes.
Conversely, the information on the records of the Income

38.

N.L.C.D. 78, para. 2(1)(b).
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Tax Department with regard to various transactions of
manufacturing and sales and purchases are effectivelyutilised, wherever so required, by the Customs and Excise
Department.

The benefit of this co-operation is that

the detection of evasion of one kind of tax considerably
helps in checking evasion of other taxes as well.

H -n Assessments
Introductory
An assessment represents the main stage in the
administration of income tax at which the taxpayer comes
into direct contact with the department.

The term

“assessment11 refers to the computation of income for tax
purposes as well as the determination of the amount of tax
payable.

For the success of the administration, it is

essential that assessments made are just and fair and
that they are completed without avoidable delay.

Any

laxity in either the standards and fairness or the speed
with which the assessments are completed, could lead to
difficulties for both the taxpayers and the department.
Not only do timely and just assessments contribute to
good public relations but they also enable prompt collection
of the taxes levied and minimise the chances of evasion.
We shall therefore examine the procedure for assessments in
the light of these objectives.

Moreover, we have to
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see whether the methods adopted are realistic in view
of the problems that beset the tax administration*

(a) Income Tax returns*
The first step in the process of establishing
the true income and determining the tax liability of
the taxpayer is the request for the submission of
income tax returns to the tax offices.

Since there

are only nine tax offices throughout the whole country
a method has been devised which guarantees an effective
distribution of income tax forms.

At the commencement

of each tax year, the Commissioner issues tax forms to
post offices, banks and offices of the public services of
39
Ghana throughout the country.
This is designed to
enable taxpayer to obtain tax forms from these sources
without travelling to the nearest tax office.
One would have expected, though, that in view of
the low taxpayer compliance the Commissioner would
encourage taxpayers to file their completed tax forms by
making a formal request for the delivery of such forms as
is done in Britain in some cases.

1+0

Instead, it is the

39*

N.L.C.D. 78, para. 38(3).

1*0.

Even in Britain where there is a tradition of
voluntary tax compliance by taxpayers the initiative
for the assessment of taxes sometimes comes from
the Inland Revenue. See British Tax Encyclopaedia,
Volume I, Chapter 1^, 1685-1692.

39*+

taxpayer who has to procure forms from the sources mentioned,
fill and deliver them to the Commissioner without waiting
for a formal request to he made upon him.

l+l

Each class of

taxpayers has a different income declaration form. ^
Individual taxpayers have to submit their completed
income tax return forms to the Commissioner within two
months of the commencement of the tax year.

i+3

Since the

tax year runs from July 1st of each year to 30th June
of the following year, it means that the forms have to he
delivered not later than the end of August each year.

In

the case of a deceased or incapacitated taxpayer completed
forms in respect of their incomes have to he delivered
by their executors or trustees respectively.

kk

Where the

Commissioner thinks it necessary, he can declare any person
to be the agent of any other person for tax purposes.

The

person so declared thereupon becomes responsible for the
1+5
delivery of returns on behalf of his principal.
Companies, on the other hand, have to submit their
completed tax forms within four months of the end of their

kl.

N.L.C.D. 78, para. 38(1)(a).

1*2. The forms issued are different. Form I.T.21 is issued
to individual taxpayers, Form I.T. 22 to partnerships
and Form I.T.22(a) to Limited Liability Companies.
i*3. N.L.C.D. 78, para. (38(1) (a).

kk.

Ibid., paras 32(1) and 35(1).
Ibid., para. 3^(3-)•
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accounting periods.

A company's accounting year does not

have to coincide with the year of assessment.

In this

respect, companies are given the right to choose any
accounting year they like.
made up yearly;

Accounts do not have to he

they can he made up either once every

eighteen months or even half-yearly.

What is important

is that accounts have to he made.
It seems that partnerships do not have to deliver

k7

returns until they are required to do so by the Commissioner.
The reason for the preferential treatment of partnerships
is difficult to find.

One is inclined to suspect that an

error in drafting is responsible for this result.

When

the demand is made, it is the precedent partner who has to
deliver the returns on behalf of the partnership.

When

all or any of the partners are resident in Ghana, the
precedent partner is the partner first named in the partnership agreement.

1+8

When there is no such agreement, the

precedent partner is the one who is named singly or with
precedence to the other partners in the usual name of the
1+9
firm.
When the partner named with precedence is not an
i+6 . Ibid., 38(1)(a).
*+7* BUL.C.D. 78, para !+5(l)* This isthe
impression the
law conveys. In practice, however,partnerships
file
returns without waiting for formal requests.
1+8. N.L.C.D. 78, para l+5(D (i).
t+9. I M d . , para. 1+5(1)(ii).
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acting partner, the precedent acting partner becomes
50
responsible.
A partnership cannot avoid filing returns just
because no partner is resident in Ghana.

In such a case,

the attorney or agent in Ghana of the partner is responsible
for the delivery of returns.

Where the partnership has no

such attorney or agent in Ghana, the manager or factor of
the trade, business, profession or vocation carried on by
the partnership in Ghana is liable for the filing of

HI

returns .J

(b) Contents of Returns
Returns that are submitted by employee taxpayers
and other individual taxpayers who are not self-employed
have to cover Hthe year or period ending on the thirtieth
52
day of June immediately preceding the year of assessment11,
What this means is that the return of an employee taxpayer
for, say, the 1968/69 tax year has to cover his income for
the period from July 1st, 19&7

June 3Gth> 1968.

In

other words, the return should show the total income of the
taxpayer from all sources during the twelve months immediately

50.

Ibid., para.

>*5(1) (Hi).

51.

U.L.C.D. 78, para. >+5(3).

52.

Ibid.. para.

38 (1 )(c)(ii).
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preceding the year for which the return is made.
The income of the employee taxpayer may be made up
of employment income only, namely salaries and wages, or he
may have other sources of income such as rents, dividends
and interest.

In addition to declaring his income, the

taxpayer is also required to supply such personal parti
culars as amounts of rents paid, the name and address of
the landlord to whom such rents were paid, source of any
loans taken during the period and the amount of interest
paid and any changes in the source of income.

Other

information required relates to full names of children,
their educational institutions and educational expenses
incurred, pension fund or social security contributions
made, and life insurance premiums paid.

These particulars

must be provided by every individual taxpayer whether self
employed or not.
Even though expenses incurred by, say, an employee
taxpayer do not affect his tax liability, yet there are
cases where such declared expenses help either to prove
or disprove the validity of declarations made by a taxpayer.
For instance, suspicion is aroused where the total of
expenses incurred on children*s education and rents exceeds
income declared.
53.

53

The Commissioner then proceeds, on the

Even though no children's reliefs are granted under
the Ghana income tax law, there are still some tax
payers who believe that such expenses are taken into
consideration. In order to get better tax treat
ment, some taxpayers inflate their expenses.
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basis of the information supplied in the tax return, to
conduct investigation into the taxpayer* s sources of
income.
Returns submitted by companies, partnerships and
self-employed persons must cover the year or period that
immediately precedes the year of assessment in question.
Where the accounting period of the company, partnership
or self-employed person ends on a day other than the 30th
June, the return must cover the accounting year which ends in
the year immediately preceding the year of assessment.

51*

Let us assume, for instance, that we have Company A. which
makes up annual accounts from July 1st of each year to
June 30th in the following year.

In, say, the 1968-69 year

of assessment, the return submitted by Company A. will
have to cover the profits or loss made within its accounting
year from July 1st, 1967 to June 3°th, 19&8.
On the other hand, let us take Company B., which
makes up yearly accounts from April 1st of each year to
March 31st of the following year.

In the 1968-69 year

of assessment, the return submitted by Compqny B. in respect
of that year, will cover the profit or loss made in its
business during its accounting year from April 1967 to
March 1968.
The foregoing regulations are to ensure that
5h.

N.L.C.D. 78, para. 38(l)(c)(i).
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companies, partnerships and self-employed persons who
cannot normally determine their profits in advance have
the opportunity to close their accounts before they are
called upon to pay their relevant income taxes*

As regards

employees and other individuals not engaged in businesses,
trades, professions and vocations, no such privilege is
accorded then*
In addition to the tax return, the company,
partnership or self-employed taxpayer must submit to
the Commissioner a certified statement of the turnover
of the business, trade or profession or vocation of the
period covered by the return, a copy of certified accounts
and information in writing relating to the names, nation
ality, addresses, salaries, wages, fees, allowances and
other remuneration of all his employees."

(iii) Provisional Assessments*
As a way of checking tax evasion, the Commissioner
is given power to assess a taxpayer to tax even before
he has submitted his tax returns*

This ensures that a

listed taxpayer does not evade tax by failing to file his
tax returns.

This is done by means of a provisional

assessment.

But the fact that a provisional assessment

55»

N.L.C.D* 78, para. 38(U*).
The name of an employee
does not have to be submitted if his remuneration
does not exceed ^00 new cedis in any accounting year.
t

koo
has heen made on a taxpayer does not absolve him from
56
the obligation to file returns.
Under the law, the
Commissioner is empowered to make a provisional assessment
'computed to the best of his judgment on every person
chargeable to tax,'

57

Though the law sanctions the making of provisional
assessments "on every person chargeable with tax'1, the
Revenue practice is that taxpayers who have already
filed their returns by the commencement of the tax year are
not provisionally assessed whilst their returns await
examination.

As the name Indicates, such assessments

are only 'provisional15

thus where upon the filing of

returns by the taxpayer he is found to have been under58
assessed, he will be assessed
to an additionaltax.
Similarly, where the taxpayer

is found to havebeen over

assessed, he will be entitled

to a refund,

(iv) Checking of Returns,
When the Commissioner receives the completed tax
returns he may do either of two things.

First, he may

reject totally the returns submitted and to "the best of
56,

N.L.C.D. 78, para. 1*6(1) (b).

57*

Ibid.f para. **6(1)(a),

58.

Ibid., para.
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his judgment11 determine the amount of the chargeable
income of the person and make an assessment accordingly.

59

This provision, it is hoped, will restrict the submission
of fraudulent and false returns.

This is because a

taxpayer is more likely to declare his true income if he
has reason to believe that his fraudulent form can be
rejected and an arbitrary assessment made on him.
Secondly, the Commissioner may accept the return
and make an assessment accordingly, or where he is not
satisfied with the declared income, he may conduct
investigation to find out the accuracy of the declarations
made.

To this end, wide powers of investigation have

been granted to the Commissioner.
First, the Commissioner may require the taxpayer
to furnish him within a specified time with further
returns.^

Secondly, he may, in addition to any returns

he may request from the taxpayer, ask the taxpayer to
attend personally before him and to produce for examination
any books, documents, accounts or returns which he has
in his possession.^

59. N.L.C.D. 78, para. ^ 6 (2 )(b). Not only that.
Under
para. 72 such taxpayer may be prosecuted and on con
viction will be liable to a fine of N02OO and double
the amount of tax undercharged in consequence of such
incorrect return.
$0. N.L.C.D. 78, para. 39.
61. Ibid. . para. *+0.
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Thirdly, where the taxpayer concerned keeps no
books of accounts-, the Commissioner may require him to
keep such records, books and accounts which he considers
to be adequate and in such form and in such language
as he may direct.

62

This provision is especially intended

to help the illiterate taxpayers who cannot stick to rules
of professional bookkeeping in the maintenance of their
books, nor keep such books in English,

Thus for such

taxpayers, the Commissioner may direct that books be kept
in their local languages or in any form provided that
the entries are accurate.
Fourthly, the Commissioner may summon before him
any officer in the employment of the government or any
local authority or other public body who may be in a
position to help with the investigation.

However, such

officer, when summoned, cannot be compelled to give, any
information as to which he is under a statutory obligation
to observe secrecy.

63

It would appear, however, that any

other person (including officials of companies engaged in
the business of banking), even if under an obligation to
observe secrecy, can be compelled by the Commissioner to
give any information for the purpose of enabling the

62.

N.L.C.D. 78, para. 39.

63.

Ibid.f para. ^3(1).
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Commissioner to mate an assessment or to collect the tax.

6k

This means that where a taxpayer refuses to declare his
true income or to pay the tax assessed thereon, his banker
or any such person can be compelled to furnish the
Commissioner with details of the financial position of the
taxpayer.

Such information will include a true and

correct statement of all such income and the name of the
person to whom it belongs.
Fifthly, even if

65
all the aforementioned sources

fail to produce the desired result, the Commissioner
can enter any premises to inspect or take possession of
any documents that may be relevant to the successful
determination of the taxpayers liability.

(v)

66

Payment of Taxes Assessed.
When the necessary investigations have been
carried out and the Commissioner has determined the
true incomes of all taxpayers, he calculates the tax
as payable by each taxpayer.

He then prepares a list

6?

of all persons assessed to tax, *

the amount of the

chargeable income of each person, the amount of tax

6k*

N.L.C.D. 78, para.

65.

N.L.C.D. 78, para.

66.

Ibid.. para. **6(2).

67.

Ibid., para. **8(1). This
regional basis.

*+3(2) asamended

byN.L.C.D.

265.

kk.
is usually done

on a

*+01+

payable and other relevant particulars.

68

He then

causes to be sent either personally or by post to each person
whose name appears on the list, a notice stating the amount
of his chargeable income the tax payable by him, and the
place at which such payment should be made.

69

On receipt of the notice of assessment, a taxpayer
may either accept or dispute the assessment.

If the

taxpayer raises no objection to the assessment, the tax
levied has to be paid within 30 days after the service of
70
the notice.
Where, for some reason, the taxpayer is
unable to pay the tax assessed within the specified
period, he is entitled to apply to the Commissioner for
extension of time for payment.

(vi)

71

Anti-Evasion Provisions
As we pointed out at the beginning of this chapter,
the institution of income tax is useless unless special
measures are taken to effectively check tax evasion.

We

also drew attention to the extent of tax evasion in Ghana.
For example, we stated that only twenty-eight percent
of taxpayers listed on the tax rolls pay income tax

68.

Supra., para. *+8(2).

69.

N.L.C.D. 78, para. **9(1).

70.

Supra., para. 60.

71.

Supra., para. 61.
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regularly.

Under the above heading, we shall examine the

special measures which have been adopted under the Decree
to check tax evasion.

These measures are (1) Tax

collection and recovery provisions,
rules,

(2 ) Pay-as-you-eam

(3 ) Standard assessment rules and (k ) Tax clearance

certificates.
It must be pointed out however, that in addition
to the aforementioned tax evasion provisions, these
exist under the Decree penalty provisions
evasion.

72

for tax

As we shall see, all these provisions are designed

to enable the Income Tax Department to enforce payment
of taxes in such a way as to deny the taxpayer the opportunity
to evade.
We shall now examine each of these measures in
detail.
(1) Collection and Recovery of Tax provisions.
In general, the Commissioner of Income Tax cannot
compel a taxpayer to pay the tax assessed on him before
the expiration of the time limit stipulated in the Tax
Decree.

72#

In other words, a taxpayer has 30 days after the

Ibid., paras. 71-77* These provisions are not
discussed under this heading because in the view
of the present writer, they are not, strictly speaking,
tax evasion provisions.
They apply only after the
taxpayer has been found guilty of evasion. What this
section of the work deals with are the provisions
embodied in the Decree to prevent the taxpayer
from evading taxes.

1+06

service on him of the notice of payment within which to
pay the assessment.

Thus a taxpayer who wants to evade

Ghana tax could arrange to leave Ghana before the expiry
of the 30 day limit.

However, in order to check such

tax evasion the following powers have been granted to
the Commissioner.

First, where the Commissioner has

reason to believe that a taxpayer may leave Ghana before
the tax assessed on him becomes payable, he can demand
payment of such tax within a period specified by him.

73

If the taxpayer is not able to comply with this request,
he may offer security for payment of the tax or the
Commissioner may take legal action to recover the amount.
It must be noted that the aforementioned provision only
applies where the taxpayer has already been assessed for
tax.

Thus it is further provided that even if such

taxpayer has not been assessed to income tax but the
Commissioner has reason to suspect that tax may never be
paid by such taxpayer on his income, he may require such
taxpayer, at any time, to deliver a return and furnish him
with particulars of such income.

On receipt of the return

the Commissioner will then assess the taxpayer to tax and
demand payment within a specified period.

Where the tax

payer refuses to pay the tax assessed the Commissioner is
71+

entitled to require security for payment.'
73.

N.L.C.D. 78, para. 61(1).

7h.

N.L.C.D. 78, para. 61(2) and (3)
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In the ease of a tax evader who is a ship owner or
charterer and who has heen in tax default for more than
three months, the Commissioner may instruct the Comptroller
of Excise and Customs or any other person by whom clearance
may be granted to such ship owner or charterer, to refuse
clearance from any port in Ghana to any ship owned or partly
owned by such person until the said tax has been p a i d . ^
No criminal or civil proceedings can be brought against
the Comptroller of Customs and Excise by such taxpayer in
respect of his compliance with the above instructions,
lihat makes this last provision effective and deterrent is
the fact that as a result of the detention of his ship,
such owner may incur some other expenses apart from his
tax.

For example, the fact that a ship is detained by

virtue of the aforementioned provision does not affect the
liability of the owner or charterers or his agent to
pay harbour dues and charges for the period of detention.

76

To facilitate the collection of taxes from
incapacitated persons, non-residents and deceased persons
the law makes trustees, agents and executors liable to pay
taxes assessed on such incapacitated persons, non-residents
and deceased, respectively.

75.

Supra.. para. 6^( 3 ).

76.

N.L.C.D. 78, para. 6k(k).

In order to pay taxes on
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behalf of such persons, the aforementioned representative
tax payers are entitled to retain out of any money coming
to their hands on behalf of such persons, so much thereof
as shall be sufficient for the purpose.

Moreover, they

are indemnified against all persons for all tax payments
77
made by them.
Where the Commissioner thinks it worthwhile, he
may refuse to collect tax directly from a taxpayer.

Instead,

he may declare any person to be the agent of such taxpayer
for tax purposes.

The person so declared will then be

required to pay any tax due from any moneys, which may be
rpQ

held by him for or due by him to such taxpayer.

This

means that a taxpayerfs banker may be asked to pay the tax
on behalf of his customer where such taxpayer refuses to
pay the tax assessed on him.

Of course, it can be argued

that taxpayers who want to evade taxes will refuse to keep
bank accounts.

But as far as we are aware there is no

evidence to suggest that the introduction of this provision
has in any way affected the banking business, or the willing
ness of taxpayers to save with recognised banking
institutions.
Lastly, tax as in respect of all assessments are
deemed to be debts due to the government and may be

77.

'Supra., para. 33.

78.

Supra. T para. 3*+(l).
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recovered by execution as if the debt had been a judgment
of a court.

This means that execution can be levied on

any of the taxpayer 1s property when the Commissioner so
desires.

(2) Pay-as-you-earn Scheme (P.A.Y.E.)
The most effective way of enforcing payment of tax
seems to be the pay-as-you-earn system.

It applies to

all employees of government, companies, partnerships or
private individuals,

79

Prior to the tax year 1961/ 62 ,

both employees and self-employed persons paid tax annually
on the income which accrued to them in the preceding year.
The P.A.Y.E. system was introduced with effect from 1st
July, 1961.

It means paying tax on current income but

its application is restricted to income accruing from
employment sources only.

Under the system employees

pay income tax on their salaries, wages, director1s fies,
commissions, bonuses and other cash benefits associated
with their employment, on a monthly basis as and when these
benefits are paid to them.

In other words the employee

pays tax on whatever income he earns in any particular
month at the end of that month.
At the end of each month, every employer is
required to make monthly deductions of tax from the total

79.

N.L.C.D., 78, para. 66.

mo

emoluments of their employees.

The employer has to pay

all taxes so deducted to the Commissioner of Income Tax
on or before the fifteenth day of the month following the
months in respect of which the tax became due.
For the purpose of withholding the tax every
employer is required to prepare a detailed list at the end of
each month showing the gross monthly income of each of his
employees and the corresponding tax deducted from such
income.

80

A special form

for this purpose.

is supplied to every employer

The Commissioner of Income Tax

however permits employers who do not find it convenient
to use the special form to give all the information
required on forms designed by themselves and approved
by the Commissioner.
The employer is also required to enter the total
amount of tax deducted for the month on an Employer*s
Remittance Card, and to submit this card to the tax office
together with the detailed list of all employees when he
is making payment.

On receipt of the I.T.Form 51

(deduction) the Employer*s Deduction Card and the remittance,
officers of the Central Revenue Department determine the
accuracy of the tax deductions made, issue a receipt in
respect of the bulk payment, and return the Employer*s

80.

Form I.T. 51
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Deduction Card to the employer.
The process outlined in the preceding paragraphs
is repeated every month.

At the end of the income tax

year - i.e. June 30th, the employer has to submit a
return on Form I.T. 51 giving full information relating
to the names, nationality, addresses, salaries, wages,
allowances and other remuneration of all his employees
during the year ended June 30th.

8l

On the same return

form the total amount of tax deducted for the remuneration
of every employee during the year has to be stated.
During the course of the year, whenever a new
employee is engaged, the employer is required to submit

Qp
a return

giving full particulars of the new employee

including his annual salary, allowances and other employ
ment benefits.

Similarly whenever an employee ceases

his employment during the course of the year, the
employer is required to furnish the Central Revenue
Department with the cessation particulars of the employee.
These particulars include the amount of salary and

8$

allowances ‘ (including leave pay) of the employee for
81. N.L.C.D. 78, para. 38(*+).
82. This is done on form I.T. 5^*

83. This is done on I.T. form 53*
8*+. In order to help employers the rates of tax to be
deducted are specified in Income Tax (Withholding
Tax) Rules 1967 (L.I. 565).

83
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the following periods:
(a) July 1st to date of cessation;
(bj) July 1st to June 30th immediately preceding (a).

and

The Central Revenue Department usually sends out
external inspection teams to the offices of various
employers to supervise the operation of the pay-as-you-earn
system.

The duties of such tax officers are two-fold.

First, to audit and report on defaulting employers and
their non-compliance with the Income Tax (Withholding Tax)
Rules.

Secondly, to give free advice to employers and

help to solve any problem the employers might encounter in
the application of the tax withholding regulations.
Finally, although employers are required under the
income tax law to submit a number of returns in respect
of the remuneration and taxes due from their employee
it is a statutory requirement for employees also to
submit personal returns declaring their income from all
sources to enable the Central Revenue to finalise the
assessment of any employee and to make the necessary tax
85
adjustments.
In addition to facilitating the collection
of taxes from employees the P.A*Y.E. system also provides
a general check on the accuracy of the Employer*s own tax
return.
85.

N.L.C.D. 78, para. 38(1 )

(3) Standard Assessments
The Standard Assessment scheme is a device aimed
at those self-employed taxpayers who generally evade tax
as a result of their failure to keep proper books and
87
accounts *
It is a system whereby certain categories
of taxpayers are assessed, at the beginning of each tax
year, to taxes payable either in a lump sum or by instal
ments before they are permitted to carry on their various
occupations.

The taxes are only informed guesses as

to what profit the taxpayer's business should yield in
the light of a comparison of its characteristics with
those of businesses whose profits are known.

The

Standard Assessment system does not operate as a final
tax.

It is only a provisional tax assessment which

is finalised when the taxpayer submits his true income
returns.

88

In other words, where the standard assess

ment is higher than the taxpayer's actual income tax
t

liability, the excess tax is refunded to him.

Conversely,

where the assessment is less than his actual liability, the
taxpayer will be required to pay the difference,

86 . The Standard Assessment system does not apply to
Companies, partnerships and employees. N.L.C.D.
78, para. 5h*(2) as amended by N.L.C.D. 265, para* 3*
87.

N.L.C.D. 78, paras. 5*+-58 as amended by N.L.C.D. 265",
para. 3 .

88.

N.L.C.D. 78 para. 58 as amended by N.L.C.D. 265,
para. 3*
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The one big advantage of the Standard Assessment
system is that it makes the tax money available to govern
ment earlier and more readily than would be the case
under normal conditions.

It also affords the taxpayer an

opportunity to settle his tax liability in instalments
instead of by lump sum payments.

Further, it forces

the taxpayer to keep proper books and accounts with a
view to claiming a tax refund, provided the assessment is
higher than the taxpayers actual liability.

The effect

of the system is that the onus of proving that the returns
submitted are true is shifted on the taxpayer.

It is

therefore in the taxpayer's own interest to keep proper
books and accounts if he is to stand any chance of getting
his excess tax refunded to him.

After these general

introductory remarks we shall examine the Standard
Assessment provisions in detail.

(a) Registration of Taxpayers.
In order to ensure that such taxpayers pay their
standard assessments the law provides that taxpayers who
carry on certain specified occupations, trades, professions
and vocations must register with the Commissioner of Income
Tax,

at the beginning of each year.®^

Without such

89. N.L.C.D. 78, para 81, Schedule 6 as amended by Income
Tax (Amendment Decree) 1968 N.L.C.D. 265, para. 8 . The
classes of taxpayers specified include building contrac
tors, architects in private practice, engineers in
private practice, doctors, lawyers, surveyors, black
smiths, pharmacists, dentists, accountants, watch
repairers, etc.
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registration the taxpayers will not be allowed to carry on
Sheir occupations.

Such taxpayers will not be registered

unless they produce evidence to show that they have paid
their Standard Assessments for that particular year.
As regards those self-employed taxpayers who
are required by their professions or trades to be registered
or licensed annually, there is no need to register with
the Commissioner of Income Tax.

90

However, such taxpayers

cannot be registered or licensed by their professions,
trades or vocations for any year unless they present to
the authorities concerned, certificates for the Commissioner
that no tax is due from them for that particular year or
that they have made satisfactory arrangements for the
payment of their Standard Assessments.^

92

Under the Standard Assessment provisions,x

the

Minister of Finance specifies from time to time, by
legislative instrument, the classes of taxpayers who are

90. Examples of such taxpayers are lawyers in private
practice who are required by the Legal Profession
Act, i960, Act 32 S.8(1) as amended by N.L.C.D.
para. 3 (1 ) to obtain a practising certificate
each year from the General Legal Council before they
can practise. Doctors, pharmacists, midwives are
also in the same category.
91. N.L.C.D. 78, para. 81 as amended by N.L.C.D. 265*
para. 8 .
92. See note 86.

subject to standard assessments, fixes the standard
assessment of tax payable by such persons and the mode
9-5

and time of payment. J

Taxpayers who are so specifield

in the legislative instrument have to inform the
Commissioner of this fact within 30 days after the
91+
publication of such instrument in the Gazette.
Further, they have to furnish the Commissioner with their
personal, business or official addresses and other
relevant details.

95

The Standard Assessment Instrument now in force
covers a wide range of self-employed taxpayers.

96

The

classes of self-employed taxpayers listed thereunder
include taxi-owners, fitters, booksellers, radio
repairers, lawyers, dentists, doctors, horse owners
and owners of fishing vessels.

All the classes of

taxpayers specified therein except goldsmiths and watch
repairers^ pay the Standard Assessments by quarterly
98
instalments.7
With some exceptions, all the standard
93.

N.L.C.D. 78, para. 5*Kl)a-d.

9*+. N.L.C.D. 78, para. 55*
95.

N.L.C.D. 78, para. 55.

96. Standard Assessment Instrument, L.1590 of 19&8,
Parts I, II, III of Schedule

I.

97. Goldsmiths and watch repairers pay their standard assess
ments of 10 cedis and 12 cedis respectively per annum
in a limp sum at the beginning of the tax year.

98. L.1590, Schedule I, part I.
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assessments are non-progressive.

99

On the other hand, standard assessments in respect
of self-employed doctors, dentists, lawyers, accountants,
race-horse owners and owners of fishing boats, trawlers or
vessels are progressive.

In the case of doctors, dentists,

lawyers and accountants, the amount of standard assessment
payable is determined by reference to the number of years the
professional has been in practice.

It is assumed that the

profit-earning capacity of such professionals increases with
time.

Thus, for example, doctors and dentists in private

practice pay an annual standard assessment of $00 cedis if
they have been in practice for 3 years or less, 1,500 if
more than 3 years in practice and 2,500 cedis if more than
4
6 years in
practice. 100
^

99.

Thus taxi-owners pay standard assessments of 60 cedis
flat per annum, electricians - 72 cedis, owners of
slot-machines - 200 cedis, shoemakers - h8 cedis and
proprietors of private schools - 300 cedis.

100. Lawyers in Private Practice
Group I
- Those who have been in practice for up
to 3 years - 200 cedis
Group II
- For more than 3 years but not exceeding
6 years - 600 cedis
Group III - For more than 6 years but not more than
10 years - 1,000 cedis
Group IV
- For more than 10 years - 2,000 cedis.
Accountants in Private Practice
Group I
- First to third year - $00 cedis.
Group II
- More than 3 years but not exceeding 6
years - 1,000 cedis
Group III - Exceeding 6 years - 2,1*00 cedis.
One of the most ventilated criticisms by the members of
the legal professions against the Standard Assessment
system is that it causes hardship to the newly-enrolled
lawyer who is struggling to find his feet. As the law
stands,the first instalment of the Standard Assessment is
payable even before the new lawyer starts earning income.
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A glance at the Standard Assessments for the four
wealthiest professions in Ghana, namely, lawyers, doctors,
dentists and accountants, reveals inequity in the rates.
In any developing country one of the aims of income taxation
must he to maximise tax yields hut at the same time to
provide tax incentives for those classes of taxpayers who
play an important part in economic development.

An exam

ination of Ghana 1s position would seem to indicate that
accountants, doctors and dentists who are very much needed
in Ghana are given less favourable income tax treatment
than lawyers .*^1

Thus, for example, a lawyer who has heen

in practice for more than 10 years pays an annual standard
assessment of 2,000 cedis, whilst doctors, dentists and
accountants who have heen in practice for 6 years or more
pay 2,500 cedis or 2,*+00 cedis respectively per annum.
The Standard assessments of traders with passbooks
are determined by reference to the number of passbooks the
trader possesses and the credit facility granted under each.
It follows that each passbook is capable of attracting a

101.

The unworthy thought strikes one that this result
has been due to the fact that the Decree was drafted
by members of the legal profession!
It is very
doubtful whether lawyers contribute as much as
accountants, dentists and doctors towards Ghana*s
economic development.

kl9

different standard assessment.

102

Whilst there is a

fixed maximum rate of standard assessment that may be
levied on any of these classes of taxpayers subject to
‘‘progressive11 Standard Assessment,

103

v it seems that there

l(h
is no such maximum rate for race-horse owners.

But

unlike the other classes of taxpayers, a race-horse owner
does not have to pay any Standard Assessment until he has
won a horse-race.

When the taxpayer1s race-horse wins,

Standard Assessment is then levied on the otaer in respect
of his winnings and the standard assessment levied is
collected and paid to the Commissioner of Income Tax by the
Chairman of the Turf Club at which the horse race took
place.
The Standard Assessments of owners of fishing
boats, trawlers or vessels are not based on the earnings,

102. LI 590 Schedule I, Part I.
Traders with Pass Books
Group I
- Where credit facility under pass book
does not exceed 1,000 cedis - 50 cedis
per pass book
Group II
- Where credit facility under pass book
exceeds 1000 cedis but does not exceed
5000 cedis - 100 cedis per pass book
Group III - Where credit facility exceeds 5>°00
cedis - 200 cedis per pass book.
103. The fixed maximum standard assessment for doctors is
2,500 cedis, dentists 2,500 cedis, lawyers 2,000
cedis and accountants 2 ,h-00 cedis. A trader with a
pass book pays a maximum standard assessment of 200
cedis per pass book even though the credit facility
granted thereunder exceeds 5000 cedis,
10**. LI 590 Schedule I, Part II.
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actual or potential, of such taxpayers.

Instead, they are

determined by reference to the size of the boat, trawler or
v e s s e l . T h i s method of assessment is most unsatisfactory
and unfair to the taxpayer.

As far as one can see, there

is no evidence to suggest that there is any correlation
between the size of the taxpayer's fishing
profitability of his business.

boat and the

This method of assessment

tends to restrict owners of fishing businesses to the
use of small boats.

Effect of the Legal Profession (Amendment) Decree

106

on

the Income Tax Decree^^ .
As we pointed out, under the income tax law, certain
classes:of taxpayers including lawyers in private practice,
cannot carry on their trades, businesses, professions or
vocations in any year of assessment unless they register
108
with the Commissioner of Income Tax.
In practice, before

105. LI 590 Schedule I, Part III
Assessment in respect of each boat of
length up to 32 feet - 15 cedis
11
11
»
11
59 feet - 250 cedis
11
"
11
11
100 feet - 300 cedis
"
11
11
" over 100 feet - 5°° cedis
106. N.L.C.D. 1^3.
107. As amended by N.L.C.D. 265.
108. N.L.C.D. 78 para. 81 as amended by N.L.C.D. 265 ,
para. 7, Part II.
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such registration can he effected, the taxpayer must
produce evidence to show that he has paid his standard
assessment for that year.

However, in the case of tax109
payers, like “lawyers in private practice11, 7 who are
obliged to be registered annually by their professional,
trade or business bodies before they can operate in any
year, the law provides that such registration with the
Commissioner of Income Tax is unnecessary.

Instead, the

governing bodies of such taxpayers are empowered not to
register their members in any year unless they produce tax
clearance certificates from the Commissioner of Income T a x , ^ ^
Under the Legal Profession Act

111

which was in

force at the time of the passing of the Income Tax Decree,

112

a lawyer in private practice could not practise either as a
barrister or solicitor or both except in accordance with a
practising certificate issued by the General Legal Council.
Such certificate could not be issued by the General Legal
Council unless the lawyer produced a valid tax clearance
certificate.
109. The expression “lawyers in private practice11 covers
both solicitors and barristers. This is because
under the Legal Profession Act, Act 32, S2, a person
who had his name on the Roll of Lawyers could practice
as a barrister or solicitor or both.
110. See Note 108.
111. Act 32, S 8 (l).
112. The Legal Profession Act, Act 32 was passed in 196©
and the Income Tax Decree, N^L.C.D. 78 was passed
in 1966.
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In 1967 however, the foregoing provision was replaced
by a paragraph of a Decree which provided that a person other
than the Attorney-General or an officer of his department
could not practise as a solicitor unless he acquired a
valid annual solicitors licence from the General Legal
Council,

113
^

No mention was made of the need to acquire an

annual barrister1s licence is one wanted to practise as a
barrister.

The questions tax lawyers posed were first,

whether by this amendment a barrister can practise without
being registered, and secondly, whether any person has the
right to prevent lawyers from practising as barristers, if they
fail to register.
Both questions were considered in the case of
QUASHIE ID UN AND ORS v. AKUFO ADDO AND QRS
of which are these.

11*+

the facts

The Judicial Secretary of Ghana (second

defendant in the case) on the instructions of the Chief
Justice (first defendant) issued a letter addressed to all
legal practitioners in Ghana, signed by himself as Secretary
to the General Legal Council (the third defendants) in which

113.

N.L.C.D, 1^3, para. 3(1).

11*+.

Unreported judgment of ANTERKYI, J., Accra High
Court, May 29th, 1968. Summarised in Current
Cases, No. 3 of 1968, para. 80,
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he informed them that only lawyers who had taken out
practising licences and certificates would be granted
audience in court*

The second defendant also addressed

similar letters to all judges, chairmen of commissions
and committees of enquiry and magistrates of Ghana asking
them to refuse to grant audience to any lawyer who failed
to produce his licence or certificate.

The effect of

the foregoing directive was that lawyers who had not paid
their standard assessments and who could therefore not
obtain any licences or certificates were barred from
carrying on their profession.
The plaintiff s^ who at the time of the action had
their names on the Roll of Lawyers, brought an action
in the High Court by motion for an order of interim
injunction restrslning the three defendants, their servants
and agents, from denying each of them his lawful right of
audience as a barrister before the courts of Ghana, and
further, to restrain the three defendants, their servants
or agents from prohibiting each of the plaintiffs from
carrying on any other form of legal work as a barrister.
The plaintiffs 1 case rested, inter alia, on
the following grounds:
First, a barrister does not need a practising
certificate before he can practice.

Secondly, even if

registration under the tax law is necessary, it is not

the duty of the Chief Justice or the Judicial Secretary
to enforce the Income Tax Decree, since the Decree itself
provides penalties for its breach.

Thirdly, only the

General Legal Council and not the Chief Justice has the
right to bar barristers from court, and fourthly, the
decision to bar barristers was taken by the Chief Justice
and not by the General Legal Council.
Anterkyi, J., upheld the contentions of the plaintiffs
and granted an interim injunction against the defendants.
As to whether barristers had to obtain a licence before
practising, the learned judge held that such a licence was
not necessary.

He argued that once a person1s name is

entered on the Roll of Lawyers he is ipso facto a
barrister and can practise as such without a certificate.
Such a licence is only needed when a lawyer wants to
practise as a solicitor.

Applying the principle of expressio

unius exclusio alterius. he came to the conclusion
barristers are excluded from the ambit of the Legal
Profession (Amendment) Decree.

He held further that the

Chief Justice and the Judicial Secretary had no right to
enforce the Income Tax Decree by denying barristers the
right to practise as such.

Moreover, there was no

evidence adduced by the defendants to prove that the
decision they were implementing was taken by a properly
constituted General Legal Council.
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The defendants appealed to the Court of Appeal,
which allowed the appeal#

Deciding the question whether

the Chief Justice, the Judicial Secretary or for that
matter the General Legal Council could prevent from
practising as such, barristers who had not taken out licences
in any particular year, AMISSAH, J.A., delivering the
judgment of the court, held that they could do so, his
reason being that even if it was not the duty of such persons
to enforce the Income Tax Decree (which provides penalties for
its breach) by initiating proceedings against lawyers who
infringed the decree, they could not be prevented from
discouraging breaches of the
did not find it necessary

law.^"^

The Court of Appeal

to decide the question whether

or not a barrister has to take out a licence before he
can practice.

But the Court decided that both barristers

and solicitors were enjoined under the Income Tax Decree
to register or take out licences every year before they
could practice.

The Court based its decision on the fact

that the expression "lawyer in private practice11 as used
under the Income Tax Decree covers both barristers and

115#

UK UFO ADDQ AND ORS v# QUASHIE IDUN AND 0RST Unreported
judgment of the Court of Appeal delivered on
July 22nd 1968. Summarised in Current Cases, No. k
of 1968, para. 109.

116.

He thus applied the decision in RICHARDS v. BOSTOCK
(191*0 31 T.L.R. 70.
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solicitors*

However since under the Legal Profession

(Amendment) Decree, a solicitor has to take out a licence
before being allowed to practise, it means that a barrister,
to whom such Decree does not apply, has to register with
the Commissioner of Income Tax before he can practise*
It is submitted that the case was correctly decided
by the Court of Appeal*

The decision means that even

though barristers do not need to be licensed annually by
the General Legal Council, such Council, the Chief Justice
or the Judicial Secretary still has the power to ensure
that the provisions of the Income Tax Decree are not
flouted with impunity by barristers*

Whilst before the

introduction of the Legal Profession (Amendment) Decree,
the General Legal Council could enforce informe tax
compliance by refusing to grant licences to barristers who
failed to produce their tax clearance certificates for any
year, now the General Legal Council, the Chief Justice
and the Judicial Secretary can prevent breach of the Income
Tax provisions by barring defaulting barristers from court.
The Legal Profession (Amendment) Decree has thus introduced
no new tax element into the Income Tax law.

Neither has

the effectiveness of the Standard Assessment provisions
been impaired.
What the Legal Profession (Amendment) Decree has
done is to make the annual registration of barristers the
responsibility of the Commissioner of Income Tax.

The
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foundation of the Standard Assessment system would be
undermined if barristers were allowed to carry on their
profession without paying their Standard Assessments*

It

is respectfully submitted that the decision of the learned
High Court judge was wrong.

He failed to consider the
117
provisions of the Income Tax Decree.
We therefore agree

with the Court of Appeal that if the High Court judge had
considered the Income Tax Decree, a consideration of
fundamental importance, the conclusion he arrived at might
well have been different.

The fact that the Legal

Profession (Amendment) Decree does not enjoin a barrister
to obtain a licence before practising his profession does
not mean that he cannot be so enjoined by any other law.
We however disagree with the Court of Appeal1s observation
that “Having regard to the complications it preferring
to the Legal Profession (Amendment) Decree^/ introduced
into an otherwise straight forward matter we think this
118
amendment ill-advised.11
It is respectfully submitted
that such remarks would be unnecessary if courts were
prepared to read the Legal Profession (Amendment) Decree
and the Income Tax Decree together, at least for tax
purposes*
117.

N.L.C.D. 78, 81 as amended by N.L.C.D. 265.

118.

Current Cases, No.

k

of 1968, page 19^*
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119
(*+) Tax Clearance Certificates
Another device that has been introduced to check
tax evasion and enforce payment of taxes assessed is the
requirement that taxpayers should produce tax clearance
certificates for certain purposes.

In any of the cases

we are about to examine, the taxpayer will not be granted
the necessary permission, authorisation, licence or
certificate unless he produces a certificate issued by the
Commissioner stating that no tax is due from the taxpayer
to whom the certificate relates.

A taxpayer is entitled

to a tax clearance certificate if he pays his taxes or
makes satisfactory arrangements with the Commissioner for
the payment thereof.

We shall now examine, briefly, the

ten circumstances under which tax clearance certificates
are required.
(b)

No person carrying on any trade, business,

profession or vocation specified in the Tax Decree

120

can be granted a permit, licence, grant or authorisation
to carry on same unless he presents to the Issuing Authority
a valid tax clearance certificate issued in respect of
himself and valid for the year of assessment in which the

119.

N.L.C.D. 78, para. 81 as amended by N.L.C.D. 265,
para. k9

120.

N.L.C.D. 78, para. 81, as amended by N.L.C.D. 265,
para. 7> part II.
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registration, licensing or grant of permit is to be
effected.

The range of taxpayers covered by the foregoing

provision is very wide.

It covers all the classes of

taxpayers who are subject to Standard Assessment, namely,
goldsmiths, money lenders, carpenters, midwives, booksellers,
lawyers, watch repairers, etc.
The effectiveness of the foregoing provision lies
in the fact that all the classes of taxpayers specified
thereih need either a permit, licence, certificate or
some kind of authorisation every year before they can
operate.

For example, under the Money Lenders 1 Ordinance

a money lender must have an annual licence before he can
carry on his business.

121

Similarly, a solicitor, needs

an annual licence from the General Legal Council before
ipp

he can carry on his profession. “

By making the

production of a tax clearance certificate a sine qua non to
the granting of a certificate, permit, or authorisation,
the tax authorities seem to have found a way of effectively
checking tax evasion.
(b) The Comptroller of Excise and Customs is
empowered to refuse any importer or his agent the right to
clear goods intended for sale from any port or any factory
in Ghana unless the importer or such agent produces a valid
121. Moneylenders Ordinance, No. 21 of 19*+Q, s.^(l).

122. Legal Profession (Amendment) Decree 1^3, para. 3(1).
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tax clearance certificate in respect of himself.
(£)

12^
^

No Insurance Company is obliged to pay any

money in respect of any claim made under any policy
issued by it unless the person to 11whom the money is
payable under the

12*+

policy11

presents to the Company a

valid tax clearance certificate issued in respect of
himself and valid for the year of assessment in which
the money is to be paid.

In other words, after the

Insurance Company*s liability has been ascertained and
the insurance claim agreed upon, the Insurance Company
is to withhold until the taxpayer has produced his tax
clearance certificate.
In practice if the Commissioner is satisfied that
the taxpayer is not in a position to pay his tax, he
nevertheless grants him a tax certificate.

But before

the certificate is granted, the Commissioner enters into
an agreement with the taxpayer whereby the Insurance
Company Is instructed by the taxpayer to draw up two
cheques.

One cheque which is to cover the taxpayer*s

tax liability, is drawn in the name of the Commissioner
of Income Tax.

The other cheque is drawn in the name

of the taxpayer and represents his insurance payment less
the tax paid on his behalf.
123.

N.L.C.D. 265, Para. *+(l)(a)(2).

12*+.

N.L.C.D. 265, Para. *+(l)(a)(3). As we shall see
later, the phrase underlined is considered very
important.
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It should be noted however that the applicability
of the foregoing provision to third-party claimants has
been seriously doubted.

In fact there is authority for

the proposition that where an Insurance Company is
obliged to pay any money to a third party as a result of
the assured*s liability, such party need not produce a
tax clearance certificate before payment is made because
the third party*s claim is made under a statute and not
under a policy.

This was so held by ADUSEI, J., in

MONIRATU ASUNKE OF WENCHI V. ALHAJI BABA JAJA OF BOLE AND
B M K O HAUSA OF WaNCHI.12^

The facts are these.

The

Plaintiff obtained judgment against the first defendant in
a dunning down action and was awarded damages with costs.
Before the present action, the defendants appealed against
the judgment and had been granted a stay of execution
by the court as to part of the damages awarded.
After the judgment, the State Insurance Corporation,
the second defendant and insurers of the first defendant*s
vehicle, entered into negotiations for settlement.

An

amount was agreed upon with the plaintiffs in full settle
ment of the judgment debt and costs and the payment of the
settled sum was to be in further consideration of the
abandoning of the appeal filed by the defendants.

125.

The

Unreported, High Court, Tamale, November 7th, 1968
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settled figure was not paid to the plaintiffs who, / and
the plaintiff_7 relying on their judgment proceeded to
levy execution by attaching the first defendants vehicle.
The first defendant therefore brought this instant appli
cation praying for a stay of execution and also asking
for the release of his vehicle.
The defendants contended, inter alia, that since
the plaintiff had not produced a tax clearance certificate
as required under the Tax Decree, payment of the agreed
amount could not be made by the State Insurance Corporation.
In dealing with the question whether the plaintiff was
obliged to produce a tax clearance certificate before
payment of the agreed sum could be made, the learned
judge considered it his duty in construing Paragraph *+(1)
(a)(3) of the Income Tax (Amendment) Decree 1968 (N.L.C.D.

265) to take ,!the words themselves and arrive, if possible
at the meaning without, in the first place, reference
to case11. ^ ^
The learned judge observed, further, that a contract
of Insurance is an agreement between the Insurance Company
and the assured, the rights and duties of the parties being

126.

Supra., p. 2
The learned judge thus adopted the
method of interpretation of Statutes advocated by
WARRINGTON, L.J. in BARRSLL v. FORDREE (I932)
A.C. 676 at 682.

^33

embodied in the policy of insurance.

On the other hand,

the rights of the third party, like the plaintiff in the
case, vis-a-vis the Insurance Company are statutory
127
rights.
The rights of the third party against the
Insurer come into being when he obtains judgment against

128
the assured and has satisfied certain conditions.

In

this particular case the plaintiff had satisfied the
conditions.

The judge concluded that since the plaintiff*s

claim against the insurers was not made under a policy
issued by the insurers but rather under a statute,

the

Insurance Corporation was obliged to pay the plaintiff
without asking for his tax clearance certificate.
It follows from the learned judge*s decision that
if the money had been payable to the assured, the
Insurance Company would have been entitled to ask for
his tax clearance certificate before payment.

The learned

judge invited the Court of Appeal to reverse his decision
if it thought that his interpretation of the Decree was
wrong.

But, to date, the question has not been considered

by the Court of Appeal.
It is submitted that the case was correctly
decided.

It is most likely that the legislature did not

127*

In Ghana such Third Party Rights are granted by the
Motor Vehicles (Third-Party Insurance) 1958 Act 1*2.

128.

Act 1*2, S. 10.

h3k

intend to exclude third party claimants from the ambit
of the foregoing provision*

Nevertheless, the defect in

drafting has produced this result, and until the defect is
remedied by Parliament, the Central Revenue Department and
Insurance Companies will have to stick to the learned
judge*s ruling*

As the learned judge rightly commented:

‘•If the legislative organ of the Republic
had intended something else, I am afraid
that the draftsman has not, in my view,
succeeded in achieving that result and it is
not the function of the Court to make good
what was intended but is not there.
Such
a duty is within the sole competence of the
legislative authority.
It is within the
special preserve of the law-making agency
in the State. ** 129.
Unlike DENNING, L.J., the learned High Court judge was
not prepared to “sit here to find the intention of

1^0

Parliament and of Ministers and carry it out*1.

^

(&) Any permit or authorisation needed in respect
of the construction of a building or the execution of any
work on a building cannot be granted unless the applicant
taxpayer produces a valid tax clearance certificate.

131

k.

129.

Page

130.

DENNING, L.J. in MAGOR & ST. MELLON*S v. NEWPORT
C ORPOR All ON T/1950/. 2 All E.R. 1226 at 12351
EDUSEI J.A. affirmed his decision a few days later
in ROYAL EXCHANGE ASSURANCE v. KMAKU AMANKWAIISIANTO
OF LOCAL GOVERNMENT SCHOOL. TAMALE & BAKARI GONJA OF
SALAGA. Unreported, High Court, November 7> 1968*

131.

N.L.C.D. 265, Para. ^(l)(a)(l+)
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(6) No registration of any document conferring
title to any land can be effected unless a valid tax
clearance certificate in respect of the person applying
for registration or in respect of the person on behalf
of whom the application is made, is presented to the
Authority responsible for the registration of such
132
documents.
(£) The State Housing Corporation is empowered
not to sell or grant any lease in respect of any building
to any person who fails to produce a tax clearance
certificate.
(g) No alien who has been resident in Ghana or
who, not being resident, has while in Ghana received,
earned or derived from Ghana or has had accruing to
him in Ghana any income can be allowed to depart from
Ghana unless he produces to the Immigration Officer a
tax clearance certificate issued in respect of himself
and valid for the year of assessment in which he
proposed to depart from Ghana.

131*

(h) No import licence can be issued to any trader
who fails to produce a valid tax clearance certificate.^ 5
(i) No authority or person responsible for the
award of contracts for the execution of any works or
132.
133.

N.L.C.D. 265,
N.L.C.D. 265,

Para. **(l)(a)(5).
Para. M l ) ( a ) ( 6 ).

13*t.
135.

N.L.C.D. 265,
N.L.C.D. 265,

Para. l+(l)(a)(7).
Para. **(l)(a)(8 ).

^36

for the performance of any service or for the sale
of any goods the consideration for which is not less
than 1000 cedis and is to be derived from public funds
can award such contract to any person who fails to
produce a valid tax clearance certificate.

However

the Commissioner of Income Tax has power to direct
otherwise. J
(j )

Lastly, in the absence of any directive

from the Commissioner to the contrary, no authorised
dealer-^37

can

sell

any external currency

“^ 7

not

being less than 300 cedis in value, to any person who
fails to produce a tax clearance certificate.

136.

N.L.C.D. 265, Para. l+(l)(a)(9).

137.

For the meaning of "authorised dealer" or
"external currency" see Exchange Control Act,
1961 (Act 71).

1 38.

N.L.C.D. 265, Para.

k{l) (a)(10).
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PART C

RESOLUTION OF TAX DISPUTES

Introduction
Thus far, our discussion of the principles of
income tax administration has been one-sided.

We have

dwelt mainly on the Commissioner 1s powers of assessment,
collection and recovery of taxes.

In this Part, therefore,

we attempt to correct this imbalance by focusing on the
steps that can be taken under the law by an aggrieved
taxpayer to contest the validity of taxes imposed on him.
Thus, this Part deals with the resolution of tax disputes
between the taxpayer and the Commissioner, and examines
critically the procedures for the resolution of such
disputes.
As we pointed out at the beginning, one factor
which is essential to the successful administration of
the income tax is that the taxpayer must have absolute
confidence in the impartiality of the procedure as a whole.
This means, for example, that not only must the taxpayer
be given the opportunity of having his tax dispute
heard but he must also be assured that such dispute, when
heard, will be settled in a fair and efficient manner.
Such guarantees will thereby increase taxpayer compliance
and thus lessen tax evasion, a problem which plagues many
tax administrations.
In Ghana, the tax law provides both administrative
and judicial procedures for the settling of such disputes.

*08

In order to avoid confusion, we shall first analyse these
procedures under separate headings and then follow such
analysis with a critique.

(a) Administrative procedures
(i) Appeals to the Commissioner
The first step that can be taken by a taxpayer
who disputes the tax assessed on him is to appeal to the
Commissioner.

This he does by applying to the Commissioner

by means of a “Notice of Objection", in writing, asking him
to review and revise the assessment.

Such objection has

to be raised within 30 days from the service on the tax
payer of the “notice of assessment1* and should state
precisely the grounds of disagreement.^39

However, the

time limit can be extended by the Commissioner where the
taxpayer has been prevented from raising his objection
within the 30-day limit by either sickness, absence from
Ghana or any other reasonable cause.

l*+0

On receipt of the “Notice of Objection, the
Commissioner can require the taxpayer to furnish him with
any particulars especially books or documents in the

139.

N.L.C.D. 78 para. *+9(2)*

ll+O.

Ibid., ^9(2) proviso.

*♦39

taxpayer's possession, which may be relevant to the
resolution of the tax dispute.

iLi

In addition, the

Commissioner may summon before him any person to give
11+2
evidence.
Such persons, when summoned may be
examined on oath by the Commissioner,

ll+3

comment on these two provisions later.
points must be noted at this stage.

¥e shall
However, two

First, there is

no requirement that the Commissioner should invite to the
hearing the party to the dispute.

In other words, the

aggrieved taxpayer has no right to insist that he be
present.

Secondly, the Commissioner has the power to

examine on oath anyone he summons before him.
Now, if, after all the available evidence has been
examined, the taxpayer decides to accept the Commissioner's
original or revised assessment, the notice of assessment
is amended, where appropriate, and a notice of payment is
then served on him.

11+1+

However, if the taxpayer fails to

agree with the Commissioner, the Commissioner then issues
him with a formal notice of refusal to amend the assessment
as desired by the taxpayer.
ll+l.

Ibid.,

l*+5

para. *+9(3)*

ll+2. Ibid.,para. 1+9(3)*
li+3. Ibid., para. !+9(3).
11+1+. N.L.C.D. 78, para.
11+5. Ibid.,

para. 1+9(1+).
>

l***0

The aggrieved taxpayer may now appeal, within 15
days of the issue of the notice of refusal, where “the
amount of tax chargeable on the disputed portion of the
income does not exceed **QQ new cedis11,

to the Board of

Appeal whose decisions on questions of facts are final.

lh-6

On questions of law, however, an appeal lies at the
instance of either party to the High Court whose decisions
1**7
on such questions of law are final.
In other words,
where the amount

of tax chargeable on the disputed portion

of the income is**00 new cedis or less, no appeal on
questions of fact can go beyond the Board of Appeal.

Even

when the question involved is one of law, the appeal cannbt
go beyond the High Court.
On the other hand, where the amount of tax
chargeable on the disputed portion is in excess of **00 new
cedisT

a taxpayer who fails to reach agreement with the

Commissioner at the first stage of appeal does not appeal
to the Board of Appeal.

Instead, he is to appeal direct to

the High Court whether on questions of law or fact and
from the decision of the High Court appeal lies to the
Court of Appeal

11*8

at the instance of either party.

In

1**6.

Ibid., para. 51(1)*

l*+7.

Ibid., Proviso to Para. 51(1)*
Ibid., Para. 51(2).
This should in fact read “Supreme Court*1, the highest
Court in Ghana. In the original Decree N.L.C.D. 78,
the word Supreme Court was used. This was the
highest court at the time. However, after the coup
the Supreme Court was abolished so by N.L.C.D. **06 the
/continued on next page

11*8.
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other words, the right of a taxpayer to appeal to the
Board of Appeal or direct to the High Court is determined
by the amount of money involved in the tax dispute.

(ii^ Board of Appeal

11*9

As we noted earlier, where the amount of tax
chargeable in the disputed portion of income does not
exceed 1+00 new cedis, the taxpayer*s second step of
administrative appeal lies with the Board of Appeal.
150
Board comprises three persons. y
Board of Appeal.

The

Each region has one

The law,1 ^however, does not specify

who can be members of such a board and what qualifications
they should hold, it only stipulates that the procedure
to be followed by the Board of Appeal must be prescribed
152
by the Chief Justice from time to time.
153
Under the Income Tax (Appeal Procedure) Rules,
now in force, the Board of Appeal follows the same procedure
as the High Court does in tax cases.

This means that, like

l*t8. (continued from previous page)
Court of Appeal then the highest Court was substituted.
But now that the 1969 Republican Constitution has
re-established the Supreme Court.
11+9. N.L.C.D. 78 para. 51(1).
150. Ibid., 52(1).
151. Ibid., 52(1).
152. Ibid., proviso to para. 52(2).
153. LI. 1+91*

kk2

the practice in the High Court, the parties may be re
presented by lawyers in all proceedings before the Board
of Appeal,

The Circuit Court Registrar in each region

acts as the Secretary to the Regional Board of Appeal

15*+

♦

Described briefly, the procedure in the Board of Appeals
is as follows.

The appellant first has to serve a notice

of intention to appeal upon the Commissioner of Income
Tax.

155

He next files his grounds of appeal with the

Secretary to the Board within 21 days thereafter.

Attached

to the grounds of Appeal should be a copy of the assessment
appealed against.1 ^

The grounds of appeal must be

signed by either the taxpayer or his advocate.***^

The

Board has power to reject a ground of appeal that is vague
or in its opinion too general in t e r m s . U p o n

the

filing of the grounds of appeal, the Secretary to the Board
endorses the date of filing thereon, registers it in a
register of income tax appeals and causes a copy of the
grounds of appeal to be served upon the Commissioner who
has 21 days within which to file his reply.^ 9
the reply is then served on the a p p e l l a n t . T h e
&
1
—1

155.
156.
157.
158.
159.
160.

Ibid.
Ibid.
Ibid.
Ibid.
Ibid.

Rule 2.
Rule 3(1).
Rule 3(2).

Ibid.

Rule 6(1).

Ibid.

Rules 6 (2 )(3).

Rule 3(3).
Rule 3(^).

&

copyof

bkZ

Secretary to the Board then gives the parties 15 days'
notice of the date fixed for the hearing of the appeal.

161

All appellants have to appear before the Board of Appeal
in person during the hearing

162

and the onus is on them

to prove that the assessment complained of is

excessive.

All such appeals to the Board are to be held in camera
unless the Board, on the application of the appellant
otherwise directs.

1614

-

The Board has the power to confirm

or otherwise alter or annul any assessment or make any
appropriate order.

16^

y

The decision of the Board is

determined by a majority vote.

Costs may be awarded by

the Board where it thinks it f i t . ^ ^
Two points must be noted about the procedure of
the Board of Appeal.
by a lawyer.

First, a taxpayer may be represented

Second, the proceedings are to be held in

camera unless otherwise requested by the taxpayer.

(b)

Judicial Appeals

167

As we have just noted, an aggrieved taxpayer or

161.
162.
163.
I 6i+.
165.
166.
167.

Ibid., rule 7*
Ibid., rule 8 .
Ibid., Rule 9 .
Ibid., rule 10 (1 )
Ibid., rule 11 (1 )
Ibid., rule Xl(2 )
The hierarchy of
Supreme Court, (Highest Court), Court of Appeal,
High Court, Circuit Court, District Court, Grade I,
District Court, Grade II.

the Commissioner can appeal from a decision of the Board
of Appeal on questions of law only, to the High Court
in cases where the amount of tax payable on the disputed
income is

kOO

cedis or less.

Court in such cases is final.

The decision of the High
However, where the amount

of tax payable on the disputed income is more than ^00 new
cedis, the taxpayer or Commissioner has to appeal direct
to the High Court (thiis by-passing the Board of Appeal)
on both questions of law and fact and then to the Supreme
Court.
(c) Critique of the Appeal Provisions.
As we shall soon see, a critical study of the
provisions examined above reveals that certain aspects
of the Appeal systems clearly derogate from the fairness
and impartiality of the Appeals procedures.

For the

sake of clarity, we shall discuss these factors under two
separate headings, namely Administrative level and Judicial
level.
(i) Administrative level.
Under this heading we examine such provisions as
(a) the filing of a Notice of Objection in writing

with

the Commissioner (b) testimony before the Commissioner
under oath

(c) personal attendance of taxpayer before the

Commissioner, (d) membership of the Board of Appeal,
(e) the right to Appeal to the Board of Appeal and the

High Court, (f) representation at the Board of Appeal.
(a) Filing of a Notice of Objection in Writing with
the Commissioner. ^ ^
Considering that Ghana has about a

kO?o

illiteracy

rate, the requirement that a taxpayer who disputes the
assessment made upon him should apply to the Commissioner
by a notice of objection in writing

is bound to create

difficulties for many illiterate taxpayers.

For this

reason, one would have expected that the law would take
into account the fact that there are many taxpayers who
can neither read nor write.

It is difficult to understand

why an illiterate taxpayer cannot be allowed to raise his
objection orally.

Surely, the Commissioner or any other

tax officer could put such objection into writing after
the taxpayer has made an oral representation.

As the law

now stands, it is conceivable that an illiterate taxpayer
will be reluctant to appeal against his tax assessment if,
in so doing, he has to incur extra expenses to secure the
services of someone who can present his objections in
the required form.
prevent

It is accepted that the tax law should

taxpayers from raising frivolous objections to

their assessments and, presumably, the present provision
is intended to ensure that only taxpayers with real

168.

N.L.C.D. 78, para. 1*9(2)

1*1+6

grievances will raise objections.

This point notwith

standing, it is suggested that the present law imposes an
extra burden on the illiterate taxpayer who has a "proper11
grievance but whose only handicap is that he can neither
read nor write.
(b) Testimony before the Commissioner to be under 0 a t h ^ 9
The main reason underlying the internal admin
istrative appeal system is to provide both the Commissioner
and the taxpayer with a forum where tax disputes can be
discussed in an informal atmosphere and settled quickly
and efficiently without recourse to the judicial courts.
Such a system should therefore avoid the tense court-room
atmosphere and encourage the taxpayer freely
any tax grievances he may have.

For this reason, one

regards as unnecessary the power given to the Commissioner
to examine on oath persons who appear before him.

While

it may be argued that such a power may deter witnesses
from adducing false evidence, it is submitted that the
oath-taking destroys the informal and relaxed atmosphere
which is expected to prevail at such discussions.

Anyone

who is familiar with the Ghana judicial system can very well
imagine what effect such oath-taking is likely to have on

169.

Ibid., para. *+9(3)

especially the illiterate taxpayer.

Since

there is no

provision about the taxpayer1s right to be represented by
counsel at this level of appeal there will be a tendency
on the part of the unrepresented taxpayer to regard
himself as being on trial and therefore be evasive on
issues .which might in fact help settle the tax dispute.
Another objection to this provision is that it
depicts the Commissioner as a Judge in his own cause -^an
image that can undermine confidence in the appeal system and
destroy the fundamental principle underlying the provision
of an administrative appeal, namely to afford the taxpayer
and the Commissioner, an opportunity to meet as equal
parties seeking to reach a fair and impartial agreement
^ 170
on their contesting claims.

(c) Personal attendance of Taxpayers

171

As we noted earlier, in deciding the merits of a
notice of objection filed by a taxpayer, the Commissioner
is under no obligation to summon the taxpayer.

In the words

of the Decree, the Commissioner ‘‘may summon any person who,

170.

J.O.Lamptey “The Administrative and Judicial resol
ution of disputes under the Ghana Income Tax Law Some basic issues and reform proposals”. Unpublished
material, New York, 1969, p. 10.

171.

N.L.C.D.

78, para. ^9(3)*

he thinks, is able to give evidence respecting the
assessment"•

The obvious implication of the rule is that

the aggrieved taxpayer cannot insist that he be summoned.
It is difficult to understand why the power to summon the
taxpayer is only permissive.

If a taxpayer is to have any

respect for and confidence in the judgment of the Commissioner
it is essential that he be allowed to appear in person
before the Commissioner and to present his case.

In our

view a judgment given "in absentia" by one party to the
dispute fails to guarantee justice under the tax law.

(d)

172
Membership of the Board of Appeal.
When there is a deadlock between the taxpayer and

the Commissioner over the former1s tax liability, it is
important that the resolution of such disputes be entrusted
to a fair and impartial tribunal.

As a first step, the

impartiality of the tribunal must be reflected in its
composition.

The taxpayer must be sure, even before he

files his appeal, that the tribunal which is going to
decide his appeal will be impartial and fair.

For this

reason, the present provision on the membership of the
hoard of Appeal must be considered inadequate.

172.

Ibid., para. 52(1)

This is

because while providing for a three-man Board of Appeal,
the law gives no indication as to who can serve on such a
Board,

or who should appoint the members.

This would seem

to suggest that the taxpayer would have no basis, to object
if, for instance, the Board were made up of members of the
Central Revenue Department.
It is submitted that the practice in Nigeria should
be followed in Ghana.
Income Tax Act,

Under the Federal Nigeria Companies

17^

^ a body of Appeal Commissioners is

appointed to hear tax appeals from companies.

It is

specifically stated that none of the Appeal Commission can
be a public officer.

171*

Moreover,

every Commissioner

must have had experience and shown capacity in the manage
ment of a substantial trade or business or the exercise of
a profession in N i g e r i a . B y

specifying the qualifi

cations of those who are eligible to serve on such Board,
the Nigerian law thus avoids the nomination of persons
who might be sympathetic to the cause of the Revenue
Department.

173.
1

7k.

175.

Supra., I 96I, No. 22 s. 55*
Ibid.,

s.55(2).

Ibid.,

s. 55(3).

(e)

Appeals to the Board of Appeal and the High Court*
As we observed earlier, a taxpayer who disputes

the validity of assessment in which “the amount of tax
chargeable on the disputed portion of the income does
not exceed ^00 new cedis11

can appeal from the Commissioner1s

decision only to the Board of Appeal whose decision is
final on questions of fact.^ 6
however,

On questions of law,

such a taxpayer is allowed to appeal direct to

the High Court whose decision is f i n a l . O n
hand,

the other

a person disputing an assessment in which the tax

chargeable on the disputed portion of the income exceeds
^■00 new cedis can by-pass the Board of Appeal and appeal
direct to the High Court and to the Supreme Court,^78
whether questions involved are ones of fact or l a w . ^ 9
It is very difficult to find any justification
for this monetary limit which determines which cases should
go to the Board of Appeal and which should go to the
High Court and then to the Supreme Court.

It is readily

conceded that the law should not allow the courts to be
flooded with small and insignificant cases which could be

176.

N.L.C.D.

78 para.

51(1).

177.

Ibid., proviso to Para.

178.

See, note (10).

179.

N.L.C.D. 7 8 , 'para.

51(1).

51(2).

settled fairly and efficiently by the administrative appeal
tribunals.

However, the law overlooks one important fact,

namely that, even though the income involved in a tax
dispute may be small, the disputed issues involved might
be of great legal significance that call for determination
by a competent court.

Commenting on the suggestion that

the rights of appeal should be restricted on the basis of
income or the amount of tax involved, the Indian Direct
Taxes Administration Enquiry Committee aptly remarked that
!tappeal may be preferred to test the propriety
of the taxing statutes and may have nothing to
do with the question of income or amount
involved in the assessment. Substantial issues
could arise in cases which may be on either
side of the monetary limit fixed11. 180
The second objection to the present provision
is that, without realising it, the law has derogated from
the importance of the Board of Appeal and turned it into
a second-rate tribunal fit for only the low income tax
payers, competent enough to handle only cases in which the
tax payable is ^-00 new cedis or less.
Now let us see what percentage of the public is
denied the opportunity to appeal to the High Court on

1953-54
180.

Report of the/Indian Direct Taxes Administration
Enquiry Committee paras, k :29 to *+:30.

questions of fact and to the Court of Appeal and the
Supreme Court on questions of law, by virtue of the present
provision!
tax rates,

Considered in the light of the present income
lSl

applicable to individuals, the imposed

*+00 new cedis tax limit means that only taxpayers with
chargeable incomes of 3,670 new cedis or more can ever
appeal to the High Court and then to the Supreme Court on
both questions of law and fact.

The average chargeable

income of the individual Ghanaian taxpayer does not come
anywhere near this amount.1®2

In fact, the chargeable

incomes of about 96 per cent of the taxpaying individuals
would not exceed this amount.

This means, in effect, that

only about *+ percent of all taxpayers can ever have their
appeals heard by the High Court on questions of fact and
law and then by the Supreme Court.

181.

Individuals whose incomes do not exceed *+00 new cedis
are exempt.
Chargeable Income
Rate of tax.
m
300
Nil
The first
2*+0
The next

§80

*+80
960

960

ForHevery cedis
exceeding
182.

960
1,200
2,*+00
2 ,*+00
*+,020
l *+,*+00

Tty
10/o

lajss
1

;%
6Q/o
7<$

The average chargeable income would be about
cedis per annum.

5QQ

new
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To argue that

k%

of the taxpayers are more important

tax wise than the 96$, presumably because the former
contribute more to the annual tax yield, is to lend
support to the discrimination against the low income tax
payer.

It cannot be denied that for taxpayers to have

confidence in the Appeal system, it is essential that all
cases involving some aspect of tax law should be well
decided.

It is submitted that the present law fails to

satisfy that requirement.

A low income taxpayer has no

right of appeal against the decision of the Board of
Appeal on questions of fact, even if such issues are
wrongly decided.

Again, the taxpayer is left without a

remedy where the High Court decides wrongly an issue
involving a question of law.
For the reasons discussed above, it is suggested
that the monetary distinction should be abolished.

All

taxpayers should be given the right to appeal to the High
Court and then to the Supreme Court, if they so desire.
The judicial system has in-built safeguards to check
frivolous litigants.

I83.

For example in Western Nigeria, Appeals from the
local committee, the equivalent of the Board of
Appeal in Ghana go to the High Court, irrespective
of the amount involved. See, Western Region of
Nigeria, Income Tax Law, No. 16 of 1957 ss.50-52*

(f) Representation at the Board of Appeal*
As we observed, the Board of Appeal follow the
same procedure as the High Court in tax cases.

This

implies that representation of the tax-payer is limited to
solicitors and barristers only as it is the case in the
High Court.

It is common knowledge that in Ghana,

accountants play a more important role in tax matters than
do lawyers and solicitors and are thus experts on tax law
and procedure.

Considering that the proper resolution of a

tax dispute requires that the taxpayer be represented by
a person who is intelligently informed as to tax law and
procedure, one wonders why accountants are not allowed to
appear before the Board of Appeal which is after all, an
administrative tribunal.
In this respect, it is suggested that the present
French practice for example is worth considering.

Under

the French system any person can engage in tax practice
without having any formal legal or accountancy training.
Indeed such persons who bear various titles like "agent d*
affaires11, "conseils juridiques*', "conseilles fiscaux"
also engage in tax representation and it is only before
the Council of State that a barrister (avocat) must be
employed.

18^.

18^

Harvard Law School, Uorld Tax Series, Taxation in
France, kk*
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(g) Hearings in Camera.
The Income Tax (Appeal) Procedure rules require that
hearings before the Board of Appeal or the High Court in tax
cases are to be held in camera unless the Board on the
application of the appellant otherwise directs*

185

y

Presumably,

the reason underlying this provision is to protect the
taxpayer from having his financial details disclosed to
the public*
One fai^s to see why tax matters should be singled
out and accorded this privilege*

If family law cases,

often involving the disclosure of very intimate personal
details can be decided in open court, there seems to be
no reason why tax cases should not be decided in public.
The law overlooks one important fact namely,

that the

taxpaying public will always be interested in the outcome
of tax cases, since the rules laid down in those cases
will shed light on what they can and what they cannot do.
Moreover, natural justice would require that not only
must justice be done but it must also be seen to be done.

Judicial Appeals.
Not much can be said under this heading.

Since both

the Board of Appeal and the High Court follow the same
procedural rules, the criticisms levelled against the Board

185.

LI.if91, Rule 10(1).
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of Appeal procedure namely, the limitation of representation
to barristers and solicitors, and hearings in camera, are
equally applicable to the High Court,

Moreover, we have

already criticised the monetary limitation on the right to
appeal from the decisions of the Board of Appeal to the
higher courts.

Conclusion,
As our examination has revealed in certain respects
the law fails in its attempt to provide the taxpayer with
a fair and impartial tribunal in which his tax disputes can
be resolved in a speedy manner.

We have singled out for

criticism such provisions as the filing of a notice of
objection in writing with the Commissioner, testimony before
the Commissioner under oath, the personal attendance of
taxpayer before the Commissioner, membership of the Board
of Appeal, the monetary limitation on the right of appeal
and the requirement that hearings before the Board of
Appeal and the High Court should be held in camera.

One

might even criticise the power given to the Board of Appeal
to award costs on the ground that it derogates from the
usefulness of the Board of Appeal as the tribunal for the
lQw-income groups.
Our examination clearly suggests that the Appeal
system must be reformed.

However, the question of

reforms is obviously beyond the scope of this work.

All

k57

that we have tried to do is to flag the basic issues and
make suggestions, where appropriate.
Two points must however be mentioned.

The two

administrative levels of appeals are clearly not enough.
As we noted, the first appeal lies with the Commissioner
and the second, with the Board of Appeal.

As an

improvement upon the present system, more administrative
levels of appeal could be created.

The first appeal to

the Commissioner must certainly be retained.

In addition

to this, however, the law could provide for a district
administrative tribunal which will hear from appeals from
the Commissioners decisions.

Appeals from the District

tribunal could then go to a Regional tribunal and from there
to the Board of Appeal.

All tax appeals, irrespective

of the amounts,involved should then proceed to the High
Court, Court of Appeal and finally to the Supreme Court.
Care should be taken that tax officers are not made members
of such administrative tribunals.
aptly remarked,

As one tax commentator

"one can hardly represent the government in

taxes and at the same time fairly decide its tax claims.
will be a poor advocate, a poor judge or both ".186
186.

Charles D. Hamel, The U.S. Board of Tax Appeals,
Practice and Evidence (New York, Prentice Hall
Inc. 1926), p. 7.

He
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C H A P T E R

IX

CONCLUSIONS

As was stated at the beginning
purpose of this Thesis is three-fold:

of this study, the

namely, to focus

attention on some of the basic issues and problems arising
under the present Ghana income tax laws, to discuss their
probable effects on the Ghana economy, and, to suggest
possible changes in the law.

As was also indicated at the

outset, this study has made no attempt to consider the
broad question whether or not the use of income taxation
in the Ghana economy is desirable, given the administrative
and other problems that arise in connectioh with its use.
Neither has this study considered the relative effects of
income and other forms of taxation on Ghana1s economic
development.

Such questions have rightly been left to

the economist.
In the Introduction to this study we set out in
general terms the criteria by which the efficiency and
quality of the present Ghana income tax legislation could
be gauged.

We put forward the view that in order to ensure

the successful use of income taxation as a tool of economic
development in Ghana, the following principles must be
taken into account in the formulation of the tax laws.
As a first requirement, the tax law as drafted,
must not only be simple but must also be capable of
reasonably effective administration with minimum use of
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resoures for compliance and collection.

Secondly, the tax

base must, in addition to guaranteeing adequate revenue to
the government, conform to the principles of horizontal
and vertical equity.

In other words, taxpayers in similar

circumstances should be treated alike while those in
different circumstances must be treated differently.
Thirdly, in order to encourage voluntary tax
compliance, taxpayers must have the opportunity of having
their tax disputes settled in a fair and efficient manner.
Fourthly, while the law should provide the necessary
incentives to encourage those activities regarded as being of
vital importance to the economy, care should be taken to
ensure that such tax concessions are neither 'over generous*
nor 'wasted*.
Fifthly, tax avoidance and evasion must be
effectively checked under the law.
Bearing in mind the above-mentioned principles, we
have attempted, in the course of this study, to examine
both analytically and critically certain areas of the
Ghana income tax law.

Our aim in this concluding chapter

is therefore to present a brief summary of the major issues
and problems outlined and discussed under the preceding parts.
A.

INCQMS TAX BASS

Under this Part, attempts were made to determine
the scope of the tax base, that is, the nature of 'incomes'
charged to tax and to point out some of the problems arising
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out of the taxation of certain incomes.

The following

observations were made*
(a) Difficulty of defining income

:

it was observed that

under Ghana law, tax is charged on 'income1 from certain
specific sources.

In other words, for a receipt to be

chargeable to tax, it must

not only be 'income', but must

also be derived from one of the specified sources.

The first

problem, we noted, is the absence of a clear and comprehensive
notion of what constitutes 'income' for tax purposes:

We

also observed that even economists are not agreed on what
constitutes 'income*.

The present rule under Ghana law is

to treat as 'income' that which is not capital.

For this

purpose, income is what represents the fruit of a tree or
the circulating capital of a trader whilst capital is
likened to the tree or the fixed capital of a trader.
Receipts from the sale of circulating capital are 'income'
and therefore taxable whilst receipts derived from the sale
of fixed capital are capital and therefore excluded from tax.
Ais was pointed out in the case of sale of 'know
how' , the distinction between fixed and circulating capital
is often very difficult to draw.

This difficulty not only

derogates from the simplicity of the law but it also makes
it almost impossible for the taxpayer to predict with any
degree of certainty what will be his tax liability with
respect to a particular transaction.
(b) Exemption of Capital Gains:

it was observed that the
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Ghana lav; excludes capital gains from the charge to tax*
As was pointed out, there would appear to be no reason why
capital gains should be excluded from the tax base.

For one

thing, the distinction between 'capital1 and 'income'
makes the tax law more complex.

Moreover, the exclusion of

capital gains not only infringes the principle of equity
in taxation.

It also affords the taxpayer the opportunity

to avoid taxes by manipulating his 'income' in such a way
that he receives A n non-t ax able form.

Furthermore, a tax

on capital would increase the revenue yield and force
speculators, for example, to put their assets to profitable
use.

It is therefore suggested that a capital gains tax

should be introduced either under a separate Act of Parliament
or the word 'income' as it appears in the opening clause
of Paragraph 5 of the Ghana Tax Decree, should be struck out.
In the absence of the word 'income1, the tax would be
imposed on mere 'profits and gains', whether income or
capital.
(c) Difficulty of defining such terms as trade, business,
profession and vocation?

We drew attention to the

difficulty of defining such words as'trade',‘business',
'profession' or 'vocation.1 The definition of these words, we
noted; is particularly important because a receipt, though
'income', cannot be charged to tax unless it is found to
have been derived from one of the specified sources.
(d) Exclusion of Isolated profits from tax :

The word
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1trade 1 as used under the Ghana law, we concluded, would not
cover isolated transactions.

For this reason, gains from

isolated transactions, it was pointed out, cannot he taxed
under trade.

However, it was suggested that a proper inter

pretation of 'business' would seem to cover profits from
isolated transactions.

It was therefore submitted that the

present Revenue practice of regarding the terms 'trade1 and
'business' as coterminous has no legal basis.

Gains from

isolated transactions should therefore be taxed under 'busin
ess' income.

It is suggested that an artificial extension of

the term 'trade' to cover 'concerns or adventures in the nature
of trade' as adopted under the English law, would be unneces
sary in the Ghanaian context.

However, in order to make the

law more explicit, legislative action might be required to
extend the definition of business income to cover specifically
profits from isolated transaction.
(e) The taxation of profits from illegal transactions:

It was

observed that the taxation of profits from illegal trades or
businesses under the Ghana law is desirable on grounds of
equity and public policy.

Moreover, the Ghana tax law draws

no distinction between illegal and legal transactions.
(f) Cancelled or remitted debts :

One area requiring

legislative action is the treatment of cancelled or remitted
debts, which, as has been pointed out, are not taxed under
the Ghana law.

Legislative action is required in order to

make such debts chargeable to tax since failure to tax such

cancelled or remitted debts leads to a loss of revenue
to the state and provides the taxpayer with an unfair
adv ant age.
(g) Rules on the tax treatment

of Company distributions :

It was noted that while the Decree provides detailed rules to
govern the tax treatment of distributions by resident
companies, the provisions relating to the tax treatment of
distributions by non-resident Companies are inadequate.
For example, the Decree does not state whether a non-resident
Company is entitled to retain for itself the tax deducted
from dividends paid to its shareholders.

Legislative action

is therefore required in order to clarify this area of the law
(h) Taxation of Interest :
(1) The observation was made that the exemption of interest
on bonds held by non-residents is of doubtful value to
both the holder and the grantor country, Ghana.

It leads to

a loss of revenue to the Ghana government by shifting tax
revenues from Ghana to the holders home country.
(2) Loan interests and interest from customary mortgages or
pledges are generally difficult to tax because of the problem
of detection, valuation and enforcement.
(3) The exemption of Post Office Savings Interest can be
supported on the grounds that it enables small income earners
to utilise the Savings Bank facilities and encourages tax
payers indirectly to finance governmental projects.
Taxation of Rental Income.
Uhile rental incomes are generally easy to tax, it
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was observed that the taxation of rents from customary
tenancies presents difficult administrative problems since
such tenancy agreements are usually not recorded, thus
giving rise to problems of detection or even when detected,
such rents are difficult to value as they are usually paid
in kind.
B. COMPUTATION OF CHARGEABLE INCOME
(a) Expenses Rules.
The rules relating to deductible expenses are too
narrow in scope.

Under Ghana law, it was observed,

deductible expenses are confined to expenses incurred in
'production of income* rather than for 'purposes of trade,
business, employment* it was pointed out that in the case
of the non-employee the rule would disallow expenses
incurred on advertisement, research, entertainment and the
like.

In the case of the employee, it was noted, the rule

would allow virtually no expenses.

The present statutory

rules on expenses, it is submitted, are too stringent and
therefore legislative action is required in order to allow
the deduction of all 'reasonable and necessary business
expenses' and especially in the case of taxpayers who belong
to professional bodies, the deduction of subscription fees,
and other reasonable expenses.
(b) Capital allowances :
The present capital allowances granted to tax
payers are adequate.

However, it would appear that as a
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result of the Turn-over tax rule, capital allowances are
sometimes ‘wasted1.

Moreover, it would appear that

the

taxpayer is precluded from carrying over unrelieved capital
allowances since the law does not permit lossess to be
carried forward.
(c) Treatment of losses.
The present practice of disallowing a carry-forward
of losses is most unsatisfactory considering the need to
encourage taxpayers to invest in business ventures.

It would

even appear that the allowance of a carry-over of losses
is a right and not a privilege to which the taxpayer is
entitled.

It is suggested that in order to encourage

taxpayers to invest in business ventures, however risky,

a carry-forward of losses should be allowed.
(d )

The Turn-over tax
The Turn-over tax must be abolished*

In a country

like Ghana where indigenous businessmen especially are
oeginning to play an important role in the industrial
sector of the economy, it is submitted that the turn-over
tax will dampen their initiative*

Moreover, the tax

constitutes a stumbling block to businessmen especially
in the early years of operation when capital is badly
needed*
C.

TAX EXEMPTIONS

(a) Exemption of Cocoa farmers.
The exemption of cocoa farmers from income tax
but instead, levying a flat rate Export Duty on their
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incomes from cocoa sales clearly infringes the principle
of equity in taxation.

However, considering the importance

of revenues from the Export Duty to the Ghanaian economy
and the administrative difficulties that would be
encountered if cocoa farmers were subjected to income tax,
the Export Duty would appear to be the

best solution.

Nevertheless, it is hoped that government would grant extra
benefits to the cocoa producing areas so as to off-set
the disincentive effects of the Export Duty.
(b) Tax Incentives to foreign investors.
Uhile there is clearly the need to encourage
private foreign direct investment in Ghana, it would
appear however, that the tax incentives presently granted
to foreign investors are over-generousj.
moreover, as was observed, such incentives are
sometimes rnullified1 through double taxation.

Surveys

conducted in certain capital exporting countries have even
confirmed that income tax considerations have little
influence on foreign investment decision making.

Such

income tax incentives as tax holidays ranging from one to
ten years, coupled with ’delayed’ accelerated depreciation
allowances are clearly too generous.

It is suggested that

instead of concentrating on tax concessions as a means of
attracting foreign investment, the Ghana government might
do well to improve first the present income tax system and
secondly, provide what has been referred to as ’political
and industrial stability.
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D. TAX AVOIDANCE
Cn the whole, there would appear to be extensive
provisions under the Ghana income tax law to deal
effectively with tax avoidance.

However, while most people

would agree that tax avoidance must be effectively checked,
very few would agree that a general anti-avoidance
provision in the form of Paragraph 1*+ of the Decree is the
answer.

As Paragraph 1*4 now stands, it would appear to

cover any type of transaction which results in a reduction
of the tax liabilities of the parties.

It is suggested

that legislative action should be taken in this area in
order to clarify the scope of Paragraph l1*.
E. TAX ADMINISTRATION
As was indicated in the Chapter dealing with
the History of Income Taxation in Ghana, the taxpaying
public in 19^3? when Income tax was introduced into the
then Gold Coast, consisted mainly of expatriate civil
servants and firms, and a few indigenous civil servants
and self-employed individuals who could be easily located
and subjected to tax.

For this reason, no elaborate

administrative machinery was required.
position is now different.

Of course, the

At present, there are about

3 million or more potential taxpayers, many of whom are
illiterate, scattered all over the country.

An efficient

administrative system must therefore be devised if all such
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taxpayers are to be subjected to tax.

For example, the

number of tax officers will have to be increased, an
intelligence division must be set up within the Income Tax
Department, and most importantly, means should be devised
to tax those taxpayers who either refuse or are unable to
Keep proper books and accounts.

In this regard, it must be

noted that the introduction of such tax enforcement
measures as the P.A.Y.E., Standard Assessments and Tax
Clearance Certificates is a step in the right direction.
Another area for legislative action is the Tax Appeal
system, which, as has been pointed out, is not only
inadequate but also discriminates against the small-income
taxpayer.
Tax Revision
This study has clearly indicated that the present
Income Tax legislation needs revision.

Without doubt,

this fact prompted the setting up of a Tax Commission
to review the present Ghana Tax structure.

The Ghana Tax

Commission, set up in 1569? is expected to publish its
report within the next few months.
report is being eagerly awaitedI

Meanwhile, it's
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