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ABSTRACT

As the title of the thesis suggests, we have attempted
to study the process of amendment of the Constitution of

India in its various aspects.

To start with, in the First Chapter, the importance
of the topic has been brought out. The Second Chapter
traces the history of the amending procedure as provided
in the Imperial Acts relating to the governance of India
from 1600 to 1950. In the succeeding three Chapters ( Chap-
ters III, IV, snd V ), the émending procedure provided in the
present Constitution has been explained and critically
examined. The.Sixth Chapter has been devoted to discuss
the power-procedure controversy: whether Article 368 ( the
amending provision in the Constitution ) contains only
"procedure"” or "procedure" as well as "power'" to amend the
Constitution. DBesides this, the alleged express or
implied limitations to the power of amendment have also been
considered therein. Then the highly intricate issue, namely,
whether Part III of the Constitution containing the Funda-
mental Rights is amendable by Parlisment so as to tske away
or abridge the rights, has been tackled in Chapter VII.
Along with this Mr. Nath Pai's Bill pending in the Lok Sabha
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( Bill NO. 10-B of 1967 ) has been discussed. In Chapter
VIIL, all the amendments made to the Constitution of India
have been reviewed with a special emphasis on the procedure
adopted in enacting them. The propriety or otherwise

of these amendments has been also discussed. The main
conclusions reached in our study have been expressed in

the last Chapter.



ACKNOWLEDGEMENTS

I express my sincere and deep gratitude to Professor
P.K. Irani for his help and guidance in the preparation
of this thesis. I can never discharge the debt I owe to

him for his kind guidance and supervision over my work.

I am grateful to both Professor P.K. Irani and Professor
Alan Gledhill, M.A., LL.D., I.C.S. (Retd), Emeritus Professor
in the London University for the liberal loan of books from

their personal libraries.

I sam also thankful to the Library Staffs of the School
of Oriental And African Studies, the Institute of Advanced
Legal Studies, the British Museum Library, the India Office
Library, the India House Library and the Library of the
London School of Economics And Political Science, for

their courtesy and help.



A.T.R.
A.C.
A.D.

A.L.d.

C.A.D.

Cal

C.L.R.
Camb. L.J.

Can. Bar. Rev

Comnmentary

Cranch

Dall

F.L.d."

Fed. Rep
Harv. L. Rev
How

I.C.L.Q

I.N.A.
I.Y.B.IlI.A.

Jel.L.TI.
J.P.I..

5

ABBREVIATIONS

A11 India Reporter ( India )
Appeal Cases

South African Law Rep, Appellate

- Division.

Australian Law Journal

Constituent Assembly Debstes ( India )
Calcutta Series, Indian Law Reports
Commonwealth Lsw Reports

Cambridge Law Journal ( Australia )
Canadian Bar Review

Commentary on the Constitution of India
in 5 Vols by D.D. Basu.

Cranch's Reports ( Supreme Court )

‘Dallds Reports

?gderal Lair Journal ( India )
Federal Reporter

Harvard Law Review

Howard's Reports

International and Comparative Law
Quarterly

Indian Law Reports
Indian National Archives

Indian Year Book of Internsational .
Affairs.

Journal of the Indian Law Institute.

The Journal of Psrliamentsry Informa-
tion. ( of India )



6

K.L.T. Kerala Law Times ( India )

Law,. ed Lawyers Edition, United States
Supreme Court Reports.

L.S.D. Lok Sabha Debates ( of India )

L.Q.R. Law Quarterly Review

Melad e Madras Law Journal ( India )

Mich. L. Rev Michigan Law Review

P.C. Privy Council

Parl. Debates Parliamentary Debates of India.

R.S.D.(Debates) Rajya Sabha Debates ( of India )

R.P.C.B. Rules of Procedure and conduct of
Business of the Lok Sabha.

S.C. Supreme Court

S.C.J. Supreme Court Journal ( India )

S.C.R. Supreme Court Reports ( of India )

U.S. United States or United States Reports

Yale.L.Jd. Yale Law Journal

Uv.T.L.J. University of Toronto Law Journal.



CONTENTS

Title
Abstract
Acknowledgements
Abbreviations
Chapter I Introduction
Chapter II History of the Amending Process
in India.
1. The Period from 1600-1765
2. The Period from 1765-1858
3. The Period from 1858-1934
4. The Government of India Act
5. The Nehru Report
6. The Sapru Report
7« The Constituent Assembly
8. The Drafting of Art. 368
Chapter III The Analysis of the Amending
Process.
1. Art. 368
2. Meaning of "an amendment"
5. Meaning of ®"this Constitution"
4, Initiation of the Process of Amend-

ment °
Introduction of the Bill

"For the Purpose"
In either House of Parliament

Page
2-3

5=6
14

20
20
21
23
25
30
31
34
37

48
49

51
54

55

57

61
62



Page

8. Meaning of 'the bill is passed' 63
9. Voting Clause-by-clause 66
10. Amendment to clauses Y
11. "In each House" 68

12. Meaning of "Majority'" in the express-—
ion 'by a majority of the total mem~
bership of that House. 70

13. A majority of not less than two-thirds
of the members of that House present
and voting. 73

14, Presentation of the Bill to the Presi-
dent. 76

15. Role of the President in the Amending
processe. ) : 77

16, Csn the President Withhold his Assent?79

17. Can the President Use his Suspensive
Veto? 86

18. Who shall present the Bill after
reconsideration? 88

19. Can the President consult the Supreme
Court before giving his sssent. 88

20. Availability of the Power of Amend-
ment to the President. 90

21. Significance of the expression: "this
Constitution Shall stand amended.” 92

Chepter IV  Amendment of the Federal Clauses95

1. The Reason For entrenchment 95

A. The manner of the election of
the President. 97

(1) Significance of including members
of State Assemblies in electoral
college. 99

(2) Loop-holes in entrenchment 101



(F)

Dist

9

ribution of legislastive powers

between the Union and States.

Exte
Unio

The

nt of the Executive power of the
n and the States.

Representation of States in Parlia-

ment.

The
1.
2.
5
The
(1)
(2)
(3)
(Y

(5)
(6)
(7)
(8)

(9)

Supreme Court and The High Courts.
The Supreme Court

High Courts in States

High Courts in Union Territories
Provision of Art. %68
Ratification

Resolutions

Time limit for Retification

Can the Union Government withdraw an
amendment awaiting ratification?

Can a State rescind its ratification?
Daté of enforcement of amendment
Procedure for Communication

Federalism and Constitutional amend-
ment.

Conflict between the substantive Part
of Art %68 and the Proviso to it.

Chapter V Provisions Which Allow Essy Changes.

(B
2e
5

Right
Conti

Provi
Sched

of citizenship
nuance of Executive power of the State

sions Permitting changes in the Second
ule.

Page
103

109

115
120
120
126
126
128
130
131
133

155
126
137
139

142

148
152
156
157

158

Salaries and allowances of the members of the

Parli

ament and the State lLegislature.

Quorum of either House of Parliament or of
a State Legislature.

159

160



10.
11.
12.

1%.

14.
15.

16.
17«

18.
19.

20.

2/'.

22.
23.

24.
25.

26.

10

Privileges of Parliament and the State
Legislatures.

Rules of Procedure

Langugge in Parlisment and in a State
Legislature.

Language to be used in the Supreme Court
and the High Courts.

Official Language

Number of Supreme Court Judges

Page
161

161

161

163
163
164

Jurisdiction and Powers of the Supreme Court

in certain matters.

165

Judicial System and Administration of Union

territories.
Jurisdiction of Existing High Courts

Compensatory allowances to High Court
Judges.

Composition of the Legislative Councils.

Duties and Powers of the Comptroller and
Auvditor-General.

Custody of C.,F.I and C.F.S.

Recruitment snd Conditions of Service of
Civil Servants.

Exemption of Union Property from State
taxation and State property from Union
taxation.

Suits and Proceedings

Power of President to make certain orders

Transitional Provisions relating to the
Public Service.

Rigidity and Flexibility.

Is the Indisn Constitution Rigid or Flexi-

ble.

Frequent amendments

166
167

167/
168

168
168

169

169

170
170

171
176

179
183



Chapter

Chapter
Te
2.

3.

.

\.
A IERY

11

VI ©Power of Amendment and alleged express
or implied limitations to it.

Distinction between "Power" and "Procedure".
why Art %68 Contains power of amendment.

Are there express or implied limitations on
the amending power?

Express limitations

Are there any implied limitations to the
amendatory power?

Alleged implied limitation to the amendatory
power in the Constitution of India.

1. Meaning of Amendment
2. "This Constitution"
3. Obligation to uphold the Constitution

4, Distinction between "State" and "Govern-
ment".

5. Presmble
6. Scheme

7. Argument of fear

VII Amendment of the Fundamentsl Rights
Introcductory
Judicial Interpretation

What is the Nature of Law in Art. 13(2)

(A) Distinction between "ordinary law" and
"Constituent law *

(1) - Search for test of Constituent law
(2) Application of the test

(B) Contexnal Arguments

1. Significance of Fundamental Rights
and their proper place in the Indian
Constitution.

Page
185

186
194

205
206

222

226
227
233
239

243
245
250
253

260
260
261
273

273
275
301

308

372



12

Page
5. . . .
Directive Principles 317
(C) Intentions of the Founding Fathers 327
(D) Consideration of issues Raised by Golak
Nath Decision. %38
(i) A strange construction of Article 13%(2) %38
: Y
(i{) Importing Rigidity 342
(iii) Does the Golak Nath decision safeguard
Fundamental Rights? A4
(a) Legrulistie View Bl
(b) Sociological View 346
(iv) Adjustment of fundamental Rights inter-
se made difficult. 351
(v) Balance of power between judiciary and
legislature disturbed. 353
(vi) Search for a proper check on amending
power 358
(vii) Convening a Constituent Assembly : Z64
(1) The institution of Constituent
Assembly 366
(2) Legal position of a Constitutional
Convention. 369
(3) Can a Convention pass an ordinary
law? 373
(4) Procedure of a Convention. 574'
Reaction of Parliament to Golsk Nath V State of
Punjab. 381
Chapter VIII The Amending Process in Action 388
1. The First Amendment 388
2. The Constitution ( Second Amendment ) Act,
1952. 398
3. The Constitution ( Third Amendment ) Act,
1954, 405

4, The Constitution ( Fourth Amendment) Act,



De
6.
7.
8.

10.
11
12.
15.
14
15.
16.
17
18.
19.
20.
21.

The
The
The
The
The
The
The
The
The
The
The
The
The
The
The
The

The

Constitution
Constitution
Constitution
Constitution
Constitution
Constitution
Constitution
Constitution
Constitution
Constitution
Constitution
Constitution
Constitution
Constitution
Constitution
Constitution

Constitution

1967.

A Review of the Amending Process at work.

43

Chapter IX Conclusions

Table of Cases

Statutes

Bibliography

, Page
( Fifth Amendment ) Act, 1955 416
( Sixth Amendment )Act, 1955 420
( Seventh Amendment ) Act, 1956 423
( Eighth Amendment ) Act, 1960 426
( Ninth Amendment ) Act, 1960 429
( Tenth Amendment ) Act, 1961 435
( Eleventh Amendment ) Act, 1961 437
( Twelfth Amendment ) Act, 1962 441
(Thirteenth Amendment) Act, 1962 443
(Fourteenth Amendment) Act, 1962 446
(Fifteenth Amendment ) Act, 1963 451
( Sixteenth Amendment ) Act,1963 455
(Seventeenth Amendment) Act, 1964 458
(Eighteenth Amendment ) Act, 1966 463
(Nineteenth Amendment ) Act, 1966 467
(Twentieth Amendment ) Act, 1966 469
(Twenty-first Amendment ) Act,
4792
473
483
490
495

508



CHAPTER I

INTRODUCTION

" Nature is changeable, that is, it is every

moment changing in its entirety. On account

of the changeability of nature, all its animate

and inanimate kingdoms and all living and non-

living, big and small units of these kingdoms,

are always undergoing c:hange.."/l

In studies on Constitutional law, if anything is cons-

picuous, it is the fact that the process of amendment of the
constitution has always received inadequate attention, as
if it were an insignificant issue whereas in reality it is
one of the most important aspects of a constitution. While
commenting on a constitufion most authors discuss in detail
the provisions relating to the structure of government, the
Bill of Rights ( Fundamental Rights ), judicial review, the
separation of powersvand the taxation and commerce clauses.
The provisions relating to the amendment of the constitution
hardly receive the treatment they deserve. It is rarely reali-
zed that the existing provisions of a constitution can be
completely changed by exercising the power of amendment.
Logically, if a power is capable of altering all other powers

provided for in the constitution, that power turns out to be

1. Bhagwan Dev Atma, The Dev Shastra Part I, 1940, p 57.
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superior to them all. In fact, the power of amendment by
its very nature is a " power of a higher grade and of more
potential importance than any other power provided for in
the constitution,"gso much so that the very life of a cons-

titution depends upon its amending provision . One writer

has observed about the power of amendment as follows:

"Upon its existence and truthfulness i.e., its
correspondence with real and natural conditions, depends
the question as to whether the state shall develop with
peaceful continuity or shall suffer alterations of stag-
nation, retrogression and revolution. A constitution which
may be imperfect and erroneous in its other parts, can be
easily supplemented and corrected, if only the state be
truthfully organized in the constitution; but if this be
not accomplished, error will accumulate until nothing

3

short of revolution can save the life of a state."

Not only can an imperfect constitution be improved by
amending it but it can also be enabled to withstand unfor-
seen stresses and strains put on it by the onward march
of time. Therefore, it is obvious that the process of amend-
ment is of paramount importance in the life of a constitu-

tion; it may revivify and rejuvenate it from time to time.

2. Orfield, The Amending of the Federal Constitution XIII, -
1942 .

3. Burgress, J.W., PolsScwGomparative Constitutional Law,
p 137, 1891. =
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If the people outgrow their constitutionj either it must be
émended formally or informally or the day will not be far
off when the constitution falls into disuse. How true Mr.

Nehru, the first Prime Minister of India was when he said :

" A constitution which is unchanging and static, it
does not matter how good it is, how perfect it is, is a cons-
titution/ggagast its use. It is in its old age already and
gradually approaching its death. A constitution to be living
must be growing; must be adaptable, must/?iexible, nust be
changeable., And if there is one thing which the history of
political developments has pointed out, I say with great force,
it is this that the greatest strength of the British Nation
and the British People has laid in their flexible constitu-
tion. They have known how to adapt themselves to changes,
to the biggest changes constitutionally. Sometimes they
went through the process of fire and revolution. ZEven so,

they tried to zdapt their constitution and went on with it."4

It is needless to stress that the study of a constitution
remains incomplete unless the formal process of amendment by

which it can be amended is fully studied.

In the Constitution of India, the formal process of amend-

ment assumed unparallelled importance the day the Supreme

4, Parl. Debates ( of India ), 1951, Vol XII, Col 9625-26.
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.5 . 6,
Court exploded a "veritable bombshell™ in the Golak Nath case.”
This case can be characterised as unique in the.history of
Judicial review in India if not in the world. The unigueness
of the decision lies in the fact that it cannot be circum-
vented by Parliament even by exercising the power of amend-
ment, notwithstanding the fact that the procedure prescribed
for amendment has no express limitations as to the substance
of amendment. Generally, when the power of amendment is
provided in plenitude, there should be no obstacle which
cannot be overcome by effecting an amendment to the consti-
tution. But the Golak Nath decision has been derived by
employing a process of reasoning which not only denies to
Parliament the power of amendment in regard.to Fundamental
Rights in case these are taken away or abridged, but also
disables Parliament from amending the Constitution to get

round the Golak Nath decision. In this respect, it is an

invincible interpretation of the Constitution.

Since 27th Feb, 1967- the date on which Golak Nath case

was decided- a few articles have appeared in periodicals:7

The members of Parliament have been making strenuous efforts

8
to restore to parliament the power of amendment. Thus while

5. Subharao, G.C.V., Fundamental Rights in India versus
power to amend the constitution., 4 Taxas, Int Law Forum,
291-339, 1968. .

6. I.C. Golak Nath and others V State of Punjab, A.I.R. 1967,

S.C. 1643,
7. These are reférred to hereinbelow at appropriate places.

8.. A Bill ( Bill No 10-B of 1967 ) is still pending in the
Lok Sabha.
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this work was in progress the elite in India were seriously
debating in Parlisment as well as in the press, the issues

raised by’the Golak Nath decision.

Because the Golak Nath decision cried for a full under-

standing of the amending procedure provided in the Constitu-
tion, it was but unavoidable to study it in its various
aspects. Only after a complete and crystal-clear understan-
ding of the amending process was it possible to comment

upon the decision authentically and to offer general sugges-
tions for the future. As regards the nature of the study

of the power of amendment, it can be aptly said that it is

a meeting point of Political Science, Jurisprudence and
Constitutional Lawgand therefore, one has, of necessity, to
intrude into other fields of knowledge than one's own. In
our case, it became all the..more necessary to see our way
through the field of Jurisprudence because in the Golak Nath
case the concepts of "power", "procedure", "constituentlaw"
and "ordinary law" could be discussed only with the help of
Jurisprudential authorities. To cap this, it was also
necessary to have studied the process of amendment provided

in the main written constitutions of the world so that we

might gain the maximum benefit by the experience of these

9. Orfield, op. cit., supra, p xiv
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countries and steer clear of all the unnecessary obstacles
in our way. Moreover, there being a dearth of material

on the topic, it was essential to evolve our ideas on a
comparative basis while attatching special regard to the
conditions existing in India. In this way we have tiied to
shed light on the subject from every possible guarter known
to us and appreciated what appeared to be good and warned
against what seemed to be deterimental to our country in

so far as the amendment of the Constitution iscconcerned.



CHAPTER II

"History Of The Amending Process in India

The purpose of this chapter is to look at the history
of the amending process in India and the mgnner in which the
constitution of India came to be amended from time to time.
The word 'Constitution' is employed in this chapter in:a “wide
sense as referring to the various organic Acts by which
British India was governed. Our study is concerned only
with Britah India and not with ' Indian India' that is the

Indian States.

The period spanned by this chapter extends over three
centuries. It is convenient to study this history in four

periods, following the pattern of constitutional historians.

The first period extends from 1600, the year which saw
the birth of the English East India Company, to 1765. Strictl;
speaking, this period is not very significant for our purpose
because during this period, according to Sir Courtenary Ilbert,
' the East India Company are primarily traders.'q{The Company
got its charter on December 31,1600, from Queen Elizabeth I.
The charter was given for 15 years and could be ended by

giving notice of two years. In 1609, James I renewed the

Company's Charter " for ever " with a condition that it might

1« Ilbert, C., The Government Of India, p 1 , 1915.
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be revbked by giving notice of three years in case the monoply
given to the Company was proved injurious to the interest
of the realm. The privileges and powers of the Company
were extended from time to time. It is remarkable that no
power was reserved to the Crown to alter any provision of
the Chafter; of course, the whole Charter could be revoked

in cases of extraordinary emergency or delinguency.

The second period extends from 1765 to 1858. In this
period the East India Company acquired the attributes of
a territorial sovereign, which were taken over by the Crown
in 1858. In 1773, Parliament passed the Regulating Act for
the purpose of removing the evils resulting from the working
of dyarchy in Bengal. It was the first Act passed by
Pzrliament to regulate the government in India. It is said
that the system of a written Constitution for British India
started with this Act. It brought drastic changes in the
set-up of the Company and its internal matters. Since the
governmént had not reserved any power to interfere in the
affairs of the Company, it was fiercely opposed and attacked
as infringing upon the Charter rights. Burke described the
Act as " an infringment of national right, national faith,
eand national Jjustice." The city of London also petitioned
against it as it was a " direct and dangerous attack on the

2
liberties of the people,"because, it alleged, the privileges

2. Hansard, Parliamentary History 1771 to 1774, Vol XVI, -~
p 889.
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which the city of London enjoyed stood on the same security
as those of the Iast India Company. In reality, what Parlia-
ment gained was the assumption of power of amending the Char-
ter without revoking it. Among other things, the effect of
this legislative measure was the recognition of the right of
Parliament to interfere in the affairs of the Company. In
a way, 1t transferred power from the Company to Parliament
and established the fact that ultimately it was Parliament
who could do or undo the law including the constitutional
law governing the Company and British India. The events
following it prove this beyond any shadow of doubt. When
put into practice, the Regulating Act 1773, turned out to
be defective, because 1t suffered from vagueness and lack
of clearly defined powers. The Judicature Act 1781 was
passed to remove those defects by defining the powers of
authority as clearly as possible. Since 1781 the British
Parliament had been passing one Act or the other to remedy
the defects revealed by the working of the Government. The
Pitt India Act 1784 established a system of dual control
which reduced the court of Directors of the Company to no
more than the Mayor and Alderman of any corporation. The
Act of 1786, the Declatory Act of 1788, the Charter Act 1793,
the Act of 1807 and the Charter Act 1813 passed by :Pgrlidnent
established unmistakably, among other things, the fact that
the power to alter, amend or repeal the Charter lay in Parlia-

ment and not in the Court of Directors or the Board of Control
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which was at the helm of the Government in India. The
Charter Act of 183%3 also brought many fundamental changes
in the administrative system of the country. The Charter Act
of 1853, the Government of India Act 1854 and previous
statutes suffered from one main defect and that was that
Indians were not associated with the Legislative Council.
The mutiny of 1857 necessitated the enactment of the Govern-
ment of India Act 1858 by which the political power was
transferred from the Company to the Crown. The assumption
of the Government of India by Queen Victoria's declaration
is justly called the Magna Carta of India. With this, we

pass into the third period.

The third period extends from 1858 to 1934. In this
period the British Parliament zealously guarded its right
to amend the Constitution of India. Sec 52 of the Indian
Councils Act, 1861 is a clear pointer to this fact. All-
embracing power to amend all Acts was expressly reserved in
this section. Though this Act was amended in 1892 and 1909,
the amending power was not parted with. However, no suit
could lie against the East India Company for acts done by
it as a sovereign power in India.3 It was not until 1915 that
Parliament felt the necessity of delegating to the Governor-
General the power to amend certain provisions of the Govern-

ment of India Act 1915. The said act empowered the Governor-

%« The Secretary of State in Council of India V Kamachee
Boye Sahaba. Moore I.A. ( 1857-60) Vol 7, p 47/6.




24
General in Council to repeal or alter certain provisions of
the Act,as for instance Sections 62, 106, 108:(I), 109, 110,
111, 112, 114(2), 124(I), 124(4), 124(5), 125, 126, 128, and
’129.4 The reason given for this delegation was thet it was
to saVe the power of the Governor General in Council to deal
with certain provisions contained in the Acts of Parlisment
prior to 1861. ZIxcept in respect of the provisions listed
above, the Government of India Act 1915 was not amendable
by the Governor General. The British Parliament alone
could amend it.6 Sec 44(I) of the 1919 Act ( 9 & 10 Geo 5 Ch
101 ) empowered the Governor General to make rules under the
Act on certain prescribed matter , but this power was res-
tricted and controlled by the Secretary of State and Parlia-

ment.'7 Thus by exercising his rule-makingpower, the Governor

General could not amend the Act.

Now we enter into the fourth period beginning with the
enactment of the Government of India Act, 19355 and ending
in 1950 with the coming into force of the Constitution of
India. This period is remarkably different from the period
1858 to 1935 in that the amending power came to be shared

and also reduced in a sense. From the point of view of

4, Government of India Act, 1915, Sec 131(3) & fifth Schedule.

5. Notes on the Govt. of India Act 1915-1996 ( 5 & 6 Geo 5,

6. Sec 31 of Govt of India Act 1915. C 61, 6 & 7.
7. Sec 44(3) of Govt of India Act 1919, 9 & 10 Geo 5 Ch, p 101
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studying the amending power, the Government Of India #ct
1935 exhibits its own singularity and that is why it has

been thought proper to deal with it separately.

Sec 308 of the Government of Act 1935 provides the
procedure for aménding certain provisions mentioned in Sec
308(2) or an Order in Council made under the Act. It provides
that the Federal Legislature or Provincial Legislature must
pass resolution on montions proposed in each Chamber of the
Legislature by a minister on behalf of the council_of ministers
recommending an; amendment of the Act or an Order in Council
made there under. The resolution was required to be presen-
ted to the Governor General in the case of the Federal ILegis-
lature, and to the Governor in the case of a Provincial
Legislature by an address proposed and passed in the same
manner as the resolution could be communicated to the British
Parliament. The Governor General or the Governor, had to
present the resolution to the Secretary of State for India
along with his own opinion regarding the proposed amendment -
and its effect on the interests of any minority, praying
that His Majesty might be pleased to communicate the resolu-
tion to Parliament. The Secretary of State had to cause it to
be laid before both Houses of Parliament within six months
after the resolution was communicated to him. It is to be
noted that the resolution required a bare majority of votes

of the members of the legislature present and voting. In the

8. Bection 2% of the Govt of India Act, 1935.
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House of Commons the provision of a bare majority remained
a matter of considerable debate and many members moved an
amendment to the clause to the effect that there should be
a two-thirds majority for such a suggestion. Though it was
made cleair that the handsdithelmperial Parliament were not
tied, the members argued that a resolution ought not to be
regarded as expressing Indian opinion uhless there was an

overwhelming majority in its favour. Viscount Walmer said,

" Remember what the situation is in the provinces.
In five prowinces there is a perpetual Hindu majo-
rity under this communal law. It is, I grant, a
bare majority, nothing like a two-thirds majority,
but it is perpetual. Is it right to say that the
perpetual Hindu majority in those provinces or a
perpetual Mohammedan majority in other provinces,
is to have authority to demahd, in the name of the
whole province, an alteration of the constitution
which may benefit its own party or denomination ?2
He was in favour of a two-thirds majority so that in nearly
every province there would have to be agreement between Mos-
lems and Hindus on the proposed amendment. But Daviey felt
that a provision for a two-thirds majority would ' stultify

the Chambers in India from passing any resolution at all'

9. Offcial Reports, House of Commons, 1935, V 300,7Col 1104,
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and ultimately a bare majority was thought proper.
Sec 308 empowered the Indian Legislatures to express
to His Majesty's Government their intention of a Constitu-
tional change in respect of the matters specified therein.
The actual power of amendment was placed in the hands of
His Majesty's Government by Order in Council laid in draft
form before both Houses as provided in Sec 309.40A.B. Keith
comments on this section in these words:
“"As was inevitable in the circumstances, the Act
confers on the federation no general constituent
power, nor does it give authority to the provinces,
such as is enjoyed by the provinces of Canada and the
States of the Commonwealth, to mould their own cons-
titutions in detail, within the federal frame work.
The only power of change is vested in the Imperial
Parliament with the exception that in a number of
minor points, change by the crown in Council is
permitted."11 _
given
The fact that the Indian Legislatures had not been/any
constituent power, did not go unnoticed, rather it was lamen-
ted. Dr. Ambedkar opined: " There is no reason why constitu-

ent power should not have been given within certain defined

limits to the Legislatures in India when they were

10. Mshajan, V.D., Constitutional History of India, sixth Ed,

p 1526, 1964, And Bose, S.M., The Working Constitution of
India, pp 493-94. 1939.

11. Keith, A.B., A Constitutional History of India,1600-1935,
1936, p 438.


























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































