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Abstract 

In the aftermath of widespread human rights violations, states may engage in a 

process of transitional justice in an effort to diffuse conflict, prevent further violence, 

and promote reconciliation in society.  Though transitional justice is a broad term 

that may encompass both judicial and non-judicial mechanisms, prosecution of 

perpetrators is frequently held to be of great importance, particularly by human rights 

organisations and victims’ associations.  This thesis evaluates claims regarding the 

benefits of prosecutions, specifically their effects on building the rule of law, and 

identify the factors that play a role in how and under what conditions prosecutions 

are able to contribute to the development of the rule of law, where prosecutions are a 

central strategy of transitional justice.  Although it has been suggested that 

prosecutions will contribute to the rule of law in an essentially linear fashion, it may 

be that prior conditions within the state determine the degree to which prosecutions 

are able to make a positive contribution to the development of the rule of law.  

Drawing on three case studies of countries that have undertaken domestic 

prosecutions as a primary transitional justice strategy – Argentina, Serbia, and 

Bosnia-Herzegovina – this thesis suggests that prosecutions will be more likely to 

contribute to the development of the rule of law where legal institutions already have 

capacity to enforce the norm of accountability by taking on politically sensitive and 

complex trials, there is a civil society that promotes legal accountability, and there is 

elite support for the prosecutions.   Prosecutions may, therefore, contribute to the 

development of the rule of law under certain conditions but not in all circumstances. 
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Chapter 1: Introduction: Debates on Transitional Justice and the Rule of Law 

1.1 Introduction 

In the aftermath of widespread human rights violations, war crimes, or crimes against 

humanity, states may engage in a process of transitional justice in an effort to diffuse 

conflict, prevent further violence, and promote reconciliation in society.  Though 

transitional justice is a broad term that may encompass both judicial and non-judicial 

mechanisms, prosecution of perpetrators is frequently held to be of great importance, 

particularly by human rights organisations and victims’ associations.  This thesis 

seeks to evaluate claims regarding the benefits of prosecutions, specifically their 

effects on building the rule of law in transitional states, and identify the factors that 

play a role in how and under what conditions prosecutions are able to contribute to 

the development of the rule of law, where prosecutions are a central strategy of 

transitional justice.  Although it has been suggested that prosecutions will contribute 

to the rule of law in an essentially linear fashion, it may be that prior conditions 

within the state determine the degree to which prosecutions are able to make a 

positive contribution to the development of the rule of law.  The capacity and 

credibility of legal institutions at the outset of the trials may help to determine the 

contribution prosecutions can make to the rule of law.  The presence or absence of 

social actors who are able to facilitate better engagement between the trials 

themselves and the broad range of users or potential users of the justice system may 

also have an impact on the contributions that the prosecutions are able to make in 

this regard.  Elite support for prosecutions may also influence the extent to which the 

prosecutions strengthen the rule of law. 

While ‘transitional justice’ as a concept and a field of practice includes a wide range 

of mechanisms, I chose to focus on domestic prosecutions in part as a result of my 

own background and experience.  I worked for seven years managing rule of law 

technical assistance programmes in Central and Eastern Europe following the fall of 

communism and shortly after the end of the conflicts in the former Yugoslavia.  I 

spent much of that time working with judges and prosecutors who had good 

intentions but who struggled with the limitations of the institutions and structures in 

which they were located.  Having seen the scale of the funding that was poured into 

capacity-building of justice systems in the region, and feeling frustrated by the 
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limited outcomes of many projects, I was drawn to the question of whether domestic 

prosecutions in these still evolving institutions could indeed strengthen the rule of 

law.  While working in the former Yugoslavia, the International Criminal Tribunal 

for the former Yugoslavia (ICTY) seemed remote, and it intuitively seemed that 

domestic processes would be more likely to influence the development of the rule of 

law and establishment of human rights norms locally, but I wondered what the courts 

would need to take on this task. Later, I found myself managing a transitional justice 

programme for a private human rights foundation, where I was faced with a wide 

range of organisations and projects claiming transitional justice benefits.  I needed to 

evaluate which investments, with limited resources, could have the greatest impact?  

It was with these questions in mind that I set out to research this particular facet of 

transitional justice; an understanding of the extent to which, and specific mechanics 

through which, domestic prosecutions can strengthen the rule of law will be valuable 

both to the practitioners on the ground seeking rule of law outcomes and the funding 

agencies supporting transitional justice and rule of law development in transitional 

states. Transitional justice is still a relatively young field and one with strong 

connections to practice, making research in this area particularly relevant for policy 

and programming. 

1.2 Argument 

Many activists and other proponents of international justice claim that prosecutions 

themselves can reinforce the rule of law in transitional states that have experienced 

significant human rights violations.1  This claim is often made irrespective of the fact 

that institutions may have been significantly weakened by a period of authoritarian 

repression or even conflict.  In reality, there may be some question as to whether 

holding politically sensitive prosecutions will actually contribute to the legitimacy of 

those institutions and reinforce respect for the rule of law across the state. This study 

is concerned with the effects of the trials on consolidation of the rule of law in 

transitional states.  Do prosecutions for past human rights violations promote and 

build the rule of law in countries emerging from conflict or authoritarianism?  What 

are the factors that contribute to the success or failure of trials to consolidate the rule 

of law? 
																																																								
1 See, e.g., Diane Orentlicher, “Settling Accounts: The Duty to Prosecute Human Rights Violations of 
a Prior Regime,” Yale Law Journal100, no. 8 (1991): 2537-2615. 
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This thesis suggests that the capacity of prosecutions to contribute to building the 

rule of law is path dependent:  they can only have a positive effect in states where 

conditions are favourable to that development through the presence of institutions 

with existing capacity to enforce the norm of accountability and through existing 

civil society that can help reinforce that norm.  The extent to which prosecutions are 

able to have a meaningful impact on the rule of law is contingent upon the prior 

development of legal institutions within the state, the extent to which civil society 

has been engaged in demanding accountability through the legal system, and the 

support of elite actors.  In the absence of the necessary conditions, it is unlikely that 

prosecutions on their own will be able to make a significant contribution to the rule 

of law.   

In her seminal book, Transitional Justice, Ruti Teitel distinguishes between the rule 

of law in established democracies, as a set of forward-looking, settled norms, and the 

rule of law in transitional societies, where it is both forward- and backward-looking, 

seeking to address the past while establishing new norms for the future.  In this view, 

in a transitional setting, “the rule of law can be better understood as a normative 

value scheme that is historically and politically contingent and elaborated in response 

to past political repression often perpetuated under the law.”2  This study seeks to 

build upon this claim by expanding the forward-looking normative aspect to include 

an understanding of the rule of law as a re-building of the relationship between legal 

institutions and society, such that it fosters an expectation that institutions will 

deliver fair trials and consideration of claims.  This involves a cultural as well as 

legal change as societies come to value the rule of law.  The process by which one 

moves from the backward-looking settling of past grievances to a forward-looking 

rule of law norm that establishes connections between institutions and society is 

important, and if attempts to address the past legally do not encourage development 

of positive interactions between institutions and society, then the forward-looking 

part of the equation could be jeopardized.  Pablo de Greiff, Special Rapporteur on the 

promotion of truth, justice, reparation and guarantees of non-recurrence until May 

2018, has written,  

 

																																																								
2 Ruti Teitel, Transitional justice (Oxford: Oxford University Press, 2000), 7. 
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When transitional justice promoters argue that transitional justice measures can 
make a contribution to the rule of law, they cannot have in mind merely a 
formalist conception of the latter, though the formal features of rule-of-law do 
matter…a fully formalist understanding of the rule of law concept is not 
adequate to transitional justice…Giving force to norms is a matter of showing 
their ongoing, continued relevance across time…[W]hen transitional justice 
promoters say their measures promote the rule of law, they have in mind a 
conception of the rule of law that ultimately involves a commitment to a more 
substantive conception of justice, one that calls for political participation.3   

 

The rule of law in these settings cannot simply be about the reform of institutions but 

rather about the transformation of the relationship between institutions and citizens, 

in this case legal institutions.  Therefore, this study will examine the process by 

which prosecutions can connect the forward- and backward-looking aspects of rule 

of law development and seek to establish the conditions under which this is possible. 

This thesis argues that prosecutions will be more successful in building the rule of 

law in cases where local civil society is more engaged in the legal process, 

particularly through advocacy or assistance to victims, which might include direct 

legal representation at the domestic level or simply providing the necessary 

information and contacts to help victims navigate complex legal processes 

domestically or internationally. 

Civil society, which here is understood to include professional NGOs, informal 

associations and social movements, can play an intermediary role between the state’s 

efforts to investigate, prosecute, and punish gross human rights violations and 

serious violations of international humanitarian law; the victims themselves and their 

experience in the legal process; and the wider public’s perception of the legitimacy 

of the judicial proceedings and their outcomes. Civil society has become centrally 

placed to hold states to their human rights obligations and is able to verify and 

legitimate the actions of the state – in this case the justice process – in a way that can 

help shape public perception and opinion.   

It is anticipated that where civil society has had greater engagement with the legal 

process, it will be serving several important purposes:  assisting victims who might 

not be familiar with the law, explaining the purposes and providing analysis of the 

																																																								
3 Pablo de Greiff, “Theorizing Transitional Justice”, in Transitional Justice, ed. Melissa Williams, 
Rosemary Nagy, and Jon Elster (New York: New York University Press, 2012), 53-55. 



	 11	

trials to the public, sensitizing the judiciary and prosecutors to international law and 

the state’s obligations, and pressuring the government to carry out prosecutions.  

This would place civil society in a central location between the various relevant 

actors in the process and encourage outcomes that support the rule of law.   

Civil society’s effectiveness in this role may be conditioned by its own role in the 

transition and its social legitimacy.  Where civil society has a history of activism 

against violations of human rights and has had greater engagement with the justice 

system, it may be able to more quickly assume this interlocutor position.  It may be 

in an especially strong position where its history of activism extends back into the 

pre-transition period, lending it not only greater experience but perhaps more 

legitimacy as a voice that countered abuses.  It may similarly be more effective 

where its activism has grown out of demands from citizens themselves and therefore 

is a legitimate representation of domestic interests (though, of course, interests will 

not be homogenous).  Where civil society has been a construct of the international 

community it may not be able to engage the public (or victims) in the same way.  In 

some post-conflict situations, the international community, eager to promote 

democratization, has seeded the development of civil society organisations to 

promote democratic aims, but because they have been reliant on international funds 

and have, in some cases, been created by international funding schemes, those 

organisations may be more representative of international agendas than domestic 

demands.  In such cases, their ability to act as a successful interlocutor for public 

engagement with the trials may be hampered by their weak connections with 

citizens. 

This study seeks to explain the process by which prosecutions could be successful in 

building the rule of law.  As such, it anticipates several elements of possible path 

dependency that could affect how well prosecutions are able to build the rule of law 

in transitional states.  First, the prior existence of legal institutions with the capacity 

and credibility to carry out politically sensitive and complex trials will create more 

favourable conditions.  Second, local civil society that is engaged in the legal process 

and promoting accountability can assist prosecutions in making a positive 

contribution to building the rule of law.  Finally, support from elite actors for the 

accountability process will facilitate the positive contribution that prosecutions can 

make to the rule of law. 
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In order to evaluate these claims, this thesis explores three case studies:  Argentina, 

Bosnia and Herzegovina, and Serbia.  Prosecutions related to Bosnia and Serbia 

originated with the International Criminal Tribunal for the former Yugoslavia 

(ICTY) but more recently have been taking place within specialised domestic courts 

for dealing with war crimes.  This study will examine the impact that prosecutions 

within those domestic chambers have had on development of the rule of law 

nationally.  Argentina has experienced a much more domestic process in which local 

civil society advocated against barriers to prosecutions for many years and where 

there are now hundreds of prosecutions occurring through the regular federal court 

system decades after the end of authoritarian rule.  The comparison of these two 

regional experiences should shed some light on how the path toward greater 

consolidation of the rule of law through prosecutions has been influenced by existing 

civil society and its engagement with the legal process and by the existing capacity 

of the institutions of justice. 

The following section will outline the existing debates in the relevant literature and 

identify how this question contributes to those debates. The final section of this 

chapter will outline the methodological approach taken in the research and provide 

overviews of the case studies. 

1.3 Literature Review 

Debates on Prosecutions in Transitional Justice 

The role of prosecutions in the period following a conflict or authoritarian regime 

has been long debated by both practitioners and scholars.  Some argue that 

prosecutions are vital, whether pursued by domestic, foreign, or international courts, 

to establish accountability for violations and punish perpetrators, thereby deterring 

future violations by showing that those who commit crimes will be punished while 

simultaneously providing justice for victims and reducing their need to seek 

retribution outside of legal channels.4  Others have argued that prosecutions can have 

a counterproductive effect, destabilizing peace processes and causing those in power 

																																																								
4 Juan Mendez,“In Defense of Transitional Justice,” in Transitional Justice and the Rule of Law in 
New Democracies, ed. A. James McAdams (Notre Dame: University of Notre Dame Press, 1997). 
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to cling to their positions rather than negotiate a transition.5  Some scholars have 

favoured restorative over retributive justice, for example the use of truth 

commissions or other truth-telling mechanisms.6  Many scholars, however, now 

consider that there need not be a distinct choice between the two forms of justice and 

that in fact they can be combined to great effect where appropriate.7 

Proponents of international trials for violations of international human rights and 

criminal law in the context of mass atrocities argue that there are five primary goals 

of prosecutions:  “(1) to discover and publicize the truth about past atrocities; (2) to 

punish perpetrators; (3) to respond to the needs of victims; (4) to promote the rule of 

law in emerging democracies; and (5) to promote reconciliation.”8  Some have gone 

even further and suggested that trials themselves can be a legitimate tool for 

reshaping public consciousness in the aftermath of mass atrocities by placing the 

courtroom debate in a larger context.9  It has also been emphasised that, in a 

transitional justice setting, criminal justice is not simply about establishing individual 

criminal responsibility but should target the structures and networks that enabled 

such mass violations to occur.10 

This study is concentrated specifically on the fourth goal identified above: the 

promotion of the rule of law.  Existing scholarship expects that prosecutions will 

contribute to the rule of law both through their demonstration effects – demonstrating 

that atrocities are condemned and that perpetrators will be held accountable through 

a fair trial – and through their capacity-building effect on local professionals and 

institutions.11  Demonstration effects are not clearly specified and are quite under-

theorized in the academic literature.  In a guide on maximizing the use of hybrid 

courts (domestically based courts that integrate international judges and staff, usually 

with international oversight), the UN Office of the High Commissioner for Human 
																																																								
5 Jack Snyder and Leslie Vinjamuri, “Trials and Errors: Principle and Pragmatism in Strategies of 
International Justice,” International Security 28, no. 3 (Winter 2003/04): 5-44. 
6 Laurel Fletcher and Harvey Weinstein, “Violence and Social Repair: Rethinking the Contribution of 
Justice to Reconciliation,” Human Rights Quarterly 24, no. 3 (2002): 573-639. 
7Naomi Roht-Arriaza, Transitional justice in the twenty-first century: beyond truth versus justice 
(Cambridge: Cambridge University Press, 2006). 
8 Fletcher and Weinstein, “Violence and Social Repair,” 586. 
9 Mark Osiel, Mass atrocity, collective memory, and the law (New Brunswick: Transaction Publishers, 
1997). 
10 UN Human Rights Council, Report of the Special Rapporteur on the promotion of truth, justice, 
reparation and guarantees of non-recurrence, 27 August 2014, A/HRC/27/56, para 72.  
11 Jane Stromseth, David Wippman, and Rosa Brooks, Can Might Make Rights? Building the Rule of 
Law After Military Interventions (New York: Cambridge University Press, 2006), 258-263. 
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Rights (OHCHR) has emphasised that the core of demonstration effects is 

demonstrating the supremacy of the law and the independence of the judiciary from 

political considerations.12  The specific mechanism by which these demonstration 

effects will impact the rule of law is not clearly identified or explained; however, the 

guide identifies a strong need for public outreach to a wide range of constituencies 

and a two-way dialogue between those groups and the court.  Demonstration effects 

may be in part about demonstrating that institutions can be trusted to carry out their 

duties and hold the guilty responsible.  However, as has been pointed out, trials that 

are selective or unfair will not inspire such trust.13  It is therefore essential that if 

prosecutions are pursued, they are carried out with full respect of due process 

guarantees and in line with a strategy that does not favour one group of victims over 

another. 

The capacity-building effects are clearer and can be understood to be a direct result 

of training, resources, and experience with carrying out fair trials. Former Special 

Rapporteur de Greiff describes it as the development of “transferable skills that 

contribute to strengthening the overall capacity of judicial systems.”14  In the case of 

international tribunals, questions of capacity-building become closely interlinked 

with international investment in rule of law development, as tribunals’ mandates 

might also extend to building local judicial capacity, which can be understood to 

include demonstrating how to conduct effective investigations, creating strong 

jurisprudence, or even direct training of local officials.  For example, in the case of 

the ICTY, though building local capacity was not an initial goal, it became such with 

the introduction of the Rules of the Road (oversight and review guidelines for 

investigations launched in Bosnia and Herzegovina) and through the eventual 

																																																								
12 UN Office of the High Commissioner on Human Rights, Rule-of-Law Tools for Post-Conflict 
States: Maximizing the legacy of hybrid courts (New York and Geneva: United Nations, 2008), 
accessed 8 March 2013, http://www.ohchr.org/Documents/Publications/HybridCourts.pdf.  
13 Lars Waldorf, “Institutional Gardening in Unsettled Times: Transitional Justice and Institutional 
Contexts,” in Justice Mosaics: How Context Shapes Transitional Justice in Fractured Societies, ed. 
Roger Duthie and Paul Seils (New York: International Center for Transitional Justice, 2017), 57. 
14 UN Human Rights Council, Report of the Special Rapporteur on the promotion of truth, justice, 
reparation and guarantees of non-recurrence, 13 September 2012, A/67/368, para 57. 
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outreach and training that was conducted in advance of referrals to the Bosnian State 

Court as part of the ICTY completion strategy.15   

To date, despite these claims of a link between prosecutions and the development of 

the rule of law, there has not been a thorough investigation of how and how well 

prosecutions have helped develop the rule of law in the aftermath of large scale 

human rights violations.  Kathryn Sikkink has explored the impact of prosecutions 

on deterring future human rights violations and suggests that the prosecutions and 

establishment of the rule of law are mutually reinforcing.16 However, the specific 

mechanism through which they reinforce one another is unclear in her account.  

There have been NGO reports on the role of international tribunals, foreign 

prosecutions, and the International Criminal Court (ICC) on the rule of law 

domestically through creating an expectation of accountability, demonstrating fair 

trial standards, and direct capacity building for domestic courts17 as well as efforts to 

more directly link efforts to build the rule of law to ICC complementarity.18  

However, while these offer anecdotal support for the idea that prosecutions can 

contribute to the rule of law, the discussions are brief and do not offer any real 

analysis of this relationship.  With respect to the former Yugoslavia specifically, 

there have been some discussions of the impact of the Tribunal on the establishment 

and functioning of the war crimes courts in Bosnia, Croatia, and Serbia,19 judicial 

capacity,20 reconciliation and peace,21 and on the protection of human rights more 

																																																								
15 See, e.g., Lilian A. Barria and Steven D. Roper, “Judicial Capacity Building in Bosnia and 
Herzegovina: Understanding Legal Reform Beyond the Completion Strategy of the ICTY,” Human 
Rights Review 9 (2008): 317-330. 
16 Kathryn Sikkink, The justice cascade: how human rights prosecutions are changing world politics 
(New York: W. W. Norton & Co., 2011), 154-156. 
17 Human Rights Watch, Selling Justice Short, Why Accountability Matters for Peace (New York: 
Human Rights Watch, 2009), 93-116. 
18 Open Society Justice Initiative, International Crimes, Local Justice: A Handbook for Rule-of-Law 
Policymakers, Donors, and Implementers (New York: Open Society Foundations, 2011). 
19 See, e.g., William W. Burke-White, “The Domestic Influence of International Criminal Tribunals: 
The International Criminal Tribunal for the Former Yugoslavia and the Creation of the State Court of 
Bosnia & Herzegovina,” Columbia Journal of Transnational Law 46, no. 2 (2008), or Diane 
Orentlicher,  That Someone Guilty Be Punished (New York: Open Society Justice Initiative and the 
International Center for Transitional Justice, 2010). 
20 Kimi King and James Meernik, “Assessing the Impact of the International Criminal Tribunal for the 
Former Yugoslavia: Balancing International and Local Interests While Doing Justice,” in The legacy 
of the International Criminal Tribunal for the Former Yugoslavia, ed. Bert Swart et al. (Oxford: 
Oxford University Press, 2011).  Barria and Roper, “Judicial Capacity Building.”  
21 Patrice C. McMahon and David Forsythe, “The ICTY’s Impact on Serbia: Judicial Romanticism 
meets Network Politics,” Human Rights Quarterly 30, no. 2 (2008): 412-435. 
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generally.22  None of these focuses explicitly on the establishment of the rule of law 

(defined beyond judicial capacity), treating it is as secondary to other matters such as 

reconciliation, deterrence, or perceptions of the Tribunal more generally.  

Furthermore, none of these efforts defines the rule of law or establishes a clear 

measurement of it that would enable us to gauge to what extent the rule of law has 

effectively taken root.   

The most comprehensive study that addresses the ICTY’s contributions to the rule of 

law domestically is Lara Nettelfield’s examination of the impact of the ICTY on 

democratization in Bosnia and Herzegovina.  A chapter on the localization of war 

crimes prosecutions discusses the impact of the prosecutions on the rule of law, 

looking at the experiences not only at the State Court (which is where the war crimes 

chamber is housed) but also the prosecutions that have taken place in the cantonal 

courts in the Federation, the district courts in Republika Srpska, and the Basic Court 

in Brčko.23  It concludes that although building the rule of law was made a priority 

relatively late in the transition process, once it was finally emphasised, the requisite 

institution building happened quickly and that judicial capacity was significantly 

improved.  Nettelfield highlights in particular the fact that Bosnian courts were able 

to reach verdicts involving grave offences (including genocide), though this 

happened unevenly between the three jurisdictions.  This is certainly the most 

comprehensive look at the Tribunal’s impact in Bosnia to date, and the extensive 

field research provides a wealth of information about public attitudes towards the 

courts and the outcomes of the trials.  Most of the findings relate to judicial and 

prosecutorial capacity, which were the result of the training and resources poured 

into the State Court when it was decided to transfer cases, and the study does not 

examine the rule of law beyond the question of institutional capacity.  The research 

for this thesis, conducted almost 10 years after Nettlefield’s and discussed in more 

detail in Chapter 6, finds that some of the early promises of hope regarding the 

capacitation of the judiciary have been undermined by sustained political pressure on 

the State Court. 

 

																																																								
22 King and Meernik, “Assessing the Impact.” 
23 Lara Nettelfield, Courting democracy in Bosnia and Herzegovina: the Hague Tribunal’s impact in 
a postwar state (New York: Cambridge University Press, 2010), 234-268. 
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Debates on the Rule of Law 

The rule of law itself has increasingly become a norm expected of liberal democratic 

states.  For example, the United Nations promotes the development of the rule of law 

in post-conflict situations in the interest of maintaining international peace and 

security.24  The term ‘rule of law’ is often used by lawyers, politicians, academics, 

and NGOs with little clarity or consensus as to its precise meaning.  Many people 

appear to take an ‘I know it when I see it’ approach.  But before one can begin to test 

how the rule of law has been established, it is necessary to define what is meant by 

the term.   

Definitions range from thin and formal, in which the law is general, prospective, and 

clear, but may be used as an instrument of government action, to the thick and 

substantive, which incorporate concepts of individual rights.25  According to the UN 

Secretary General, the rule of law: 

refers to a principle of governance in which all persons, institutions and 
entities, public and private, including the State itself, are accountable to laws 
that are publicly promulgated, equally enforced and independently 
adjudicated, and which are consistent with international human rights norms 
and standards.  It requires, as well, measures to ensure adherence to the 
principles of supremacy of law, equality before the law, accountability to the 
law, fairness in decision-making, legal certainty, avoidance of arbitrariness 
and procedural and legal transparency.26 
 

This is a fairly comprehensive view of the rule of law, based, as some have argued 

any universal attempt at a definition should be, in public international law.27  In 

transitional justice contexts, where the law may have been used an instrument of 

oppression, or where the institutions have failed to protect individuals from harm, a 

thick, substantive understanding of the rule of law is the most appropriate aspiration 

when we speak of building the rule of law.  Where justice is of primary importance, 

rule-by-law will be insufficient. 
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Among rule of law development practitioners, many approaches to the rule of law 

are quite technical, focusing on legislation and the safeguards of specific institutions. 

However, when considering the effects of prosecutions on the rule of law, it is 

helpful to take a broader approach that encompasses the development of a culture of 

a rule of law.  Rachel Kleinfeld argues for a return at the practitioner level to a 

definition of the rule of law based on the function it plays in society.28  Rather than 

focusing on reforming institutions to meet specific criteria, the goal of rule of law 

reform should be the development of the values of a society based on the rule of law.  

It is less about specific legislation and more about helping institutions gain the trust 

of society. The judiciary, for example, not only needs to comply with international 

standards on independence; it also needs to become an institution that the public 

considers capable of fairly delivering justice.  Ideally, the rule of law should 

emphasise the relationship between institutions and citizens, which “is an issue of 

norm creation and cultural change as much as an issue of creating new institutions 

and legal codes.”29  De Greiff has argued that, “Legal systems…do not merely rest 

upon pre-existing levels of recognition and trust: they also catalyse them…legal 

systems, by accumulating a record of successfully mediating social conflicts, do not 

rest upon established expectations but create and stabilize expectations in new 

areas.”30 In evaluating the impact of transitional justice processes on the 

development of the rule of law, it will be important to consider, taking a 

comprehensive view of the rule of law, how these processes contribute to such a 

normative and cultural shift.  The question concerns not only the adherence to fair 

trial guarantees and the independence of the judiciary but also how the institutional 

culture has shifted such that judges and prosecutors feel that they ought to respect 

those principles as standard practice and that the users of the justice system expect 

those principles to be respected. 

Debates on Sequencing 

Although the rule of law should be understood more broadly than simply institution-

building, institution-building is nevertheless an important component of rule of law 
																																																								
28 Rachel Kleinfeld Belton, “Competing Definitions of the Rule of Law, Implications for 
Practitioners,” Rule of Law Series, no. 55, (Carnegie Endowment for International Peace, January 
2005). 
29 Stromseth et al, Can Might Make Rights, 75. 
30 UN Human Rights Council, Report of the Special Rapporteur on the promotion of truth, justice, 
reparation and guarantees of non-recurrence, (A/67/386) para 63. 
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development.  A relevant question for this study is whether legal institutions must be 

strengthened and solidified before holding trials to account for past violations or 

whether the accountability process itself will help strengthen the institutions.  

Scholars have previously addressed this question in the context of democratization 

more generally as well as with respect to accountability.  For example, Roland Paris 

argues that the liberal peacebuilding project has been flawed in its emphasis on quick 

democratization and marketization and that in fact the first goal of any peacebuilding 

missions should be the development of effective institutions.31  Such institution 

building would presumably go hand in hand with the development of the rule of law.  

He suggests, for example, that the reluctance of the UN Mission in Kosovo to 

immediately take control of the justice system damaged the establishment of the rule 

of law.32  

Many other theorists of democratization have also debated whether democratic 

transitions need to be carried out in a particular sequence and whether certain 

preconditions need to be in place in order for such transitions to be effectively 

consolidated.  In their book, Electing to Fight, Edward Mansfield and Jack Snyder 

argue that transitional countries that benefit from effective state institutions and a 

functioning rule of law are less likely to backslide into violence than those that lack 

such institutions.  Based on their findings, they argue that it is dangerous to push 

states to democratize too early before such institutions have been put into place and 

encourage democracy promoters to focus on institution-building first.33 Thomas 

Carothers challenges this view, arguing that few autocratic states have sufficient rule 

of law and that the process of democratization is precisely what can help push a 

reform agenda that builds the rule of law.  He accepts that democracy promoters 

have often undervalued institution-building in favour of elections but argues that 

strengthening of the state should take place alongside the promotion of elections.  He 

identifies five factors that are important to the success of democratic consolidation – 

level of economic development, concentration of sources of national wealth, 

presence or absence of identity-based divisions, historical experience with political 

pluralism, and whether or not its neighbours are democratic – but emphasises that 
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33 Edward Mansfield and Jack Snyder, Electing to Fight: Why Emerging Democracies Go to War 
(Cambridge, Mass: MIT Press, 2007). 
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these are not prior requirements but rather factors that facilitate or hinder the 

democratization process.34  In later writing, Carothers has also highlighted the 

tension between democracy-building efforts, which focus on diffusing power among 

different branches of government and weakening the executive, and the need to build 

strong institutions, which often means strengthening the power of the state.35  The 

underlying point of agreement between these authors appears to be that strong and 

effective state institutions are, in fact, critical to the success of a democratic 

transition over time, as it becomes consolidated and maintained; the only point of 

contention is whether these two goals – strong institutions and a democratic process 

that allows for debate and contestation – can be pursued in tandem or require 

sequencing.   

Writing specifically on normative change, such as the reinforcement of the norm of 

accountability, Jack Snyder and Leslie Vinjamuri also emphasise that the institutions 

that promote such change need to be in place before any real shift can occur.  “Any 

normative aspiration – democracy, human rights, justice – is only as good as the soil 

that is available to nurture it.  Typically, this requires the existence of favourable (or 

at least permissive) material conditions, a powerful coalition of global and local 

actors with an interest in bringing it about, and the construction of institutions with 

the administrative capacity to give real effect to the norms.”36  This would suggest 

that in order for prosecutions to be carried out effectively and meaningfully, and to 

have an effect on the general understanding of the value of the norm of 

accountability and respect for the rule of law, the institutions of justice would require 

at least some pre-existing capacity, and the social actors who can reinforce that norm 

would need to be in place. 

Debates on Normative Change 

International relations scholars have debated how norms diffuse globally and how 

states come to accept and ‘socialise’ those norms.  This is part of a larger debate 

regarding how states change at all, i.e., how their interests and actions transform. 
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Two main schools of thought have dominated discussions regarding states’ choices:  

the neorealist perspective focuses on issues of state power, with the anarchic 

structure of state relations fuelling the need for states to act in the interest of 

maintaining their own power to serve their own needs; neoliberalism on the other 

hand has also recognised this international anarchy but has argued that international 

institutions can serve an important role in mediating state relations and helping 

states, through agreements, to achieve their own ends.   Neither of these theories 

allows much room for actors other than states, and both assume that states always act 

for their own gain.37   

An alternative, constructivist viewpoint has gradually emerged, which accounts for 

the role of ideas and values in shaping states’ interests, as well as recognises the 

influence of non-state actors in international relations.  In this view, states’ identities 

and interests are socially constructed, both domestically and through international 

interaction.  Therefore, states may make decisions based on ideology or principled 

belief.  Those beliefs may be shaped by interactions with other states but also 

through interactions with other international actors, such as intergovernmental 

institutions and non-governmental organisations.  The ways in which these ideas are 

spread and come to influence state behaviour has been the subject of much analysis 

and debate. 

In their study Activists beyond Borders, Margaret Keck and Kathryn Sikkink 

examine the role of transnational advocacy networks in the diffusion of international 

norms.  Such networks contribute by pressuring target actors (states and international 

organisations) to adopt policies in accordance with these norms and monitor their 

compliance with international standards.  Keck and Sikkink describe the 

‘boomerang’ effect that transnational networks can have, whereby local activists who 

are not making progress at the domestic level can tap into international networks, 

which then put pressure on the government in question from the outside (either by 

the network directly or in tandem with a foreign state that is sympathetic to the cause 

of the network).  
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Martha Finnemore and Kathryn Sikkink have further broken down this concept of 

norm diffusion and implementation into stages of a life-cycle: norm emergence, 

followed by a tipping point, then a norm cascade, and finally internalisation.38  

During the period of norm emergence, there is often a norm entrepreneur who 

champions the particular norm, pushing it forward until the tipping point occurs.  

This entrepreneur may be an individual, an organisation, or a state and again is 

presumed to be motivated by ideational factors rather than material gains.   

Sikkink and Thomas Risse elaborated the process of internalisation into the 

following steps:  1) adaptation and strategic bargaining; 2) moral consciousness-

raising, shaming, argumentation, dialogue, and persuasion; and 3) institutionalization 

and habitualization.39  In essence, international/transnational networks of advocacy 

groups provide a resource for domestic opposition groups to tap into, and those 

networks and opposition jointly raise the issue of state non-compliance with 

international standards.  A state may object, but in doing so, it ends up having to 

articulate its arguments in relation to the standard, thus reinforcing the standard’s 

power as a norm from which deviation has to be defended.  Once the state makes any 

concessions to try to comply with the norm, its concessions give even more power to 

the norm and thus to the opposition.  Eventually, the norm will become 

institutionalized within the state as legal and social protections for the norm come 

into place.  In describing this process, the authors build upon the aforementioned 

‘boomerang effect’ to create a ‘spiral model’ of norms diffusion in which 

transnational actors mobilise in response to state repression, leading the government 

to deny the accusations but eventually make tactical concessions in response to 

sustained pressure (assuming the government in question is vulnerable to 

international pressure).  After the institution of liberalization or regime change, the 

norm may gain prescriptive status in the target state, which will then lead to ‘rule-

consistent behaviour.’40   
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All of these efforts to develop an understanding of how norms diffuse and take root 

internationally require a certain receptivity or vulnerability on the part of the target 

state, even if the process involves a long period of negotiation.  This would suggest, 

then, that the most authoritarian regimes might be impervious to the dissemination of 

international norms, and indeed some research suggests that this is the case.41  Some 

scholars have challenged the notion that commitment to international human rights 

laws will lead to compliance with and ultimate ‘internalisation’ of the norms 

enshrined in those laws.  Indeed, this research found that even repressive states will 

make human rights commitments but those commitments make little difference to 

state behaviour over the course of time; the probability of reform remained relatively 

constant regardless of treaty commitments.42  Hafner-Burton, Tsutsui, and Meyer 

have argued that repressive regimes with little internal opposition are in fact more 

likely to ratify human rights treaties than those with some opposition who may be 

able to use human rights in challenging the regime.43  Beth Simmons has also argued 

that human rights treaty commitments have little effect on states that are already 

stable democracies (where human rights are likely to already be protected) or 

repressive regimes (who may ratify treaties for strategic reasons with little intention 

of implementing them) but that they have the greatest effect in countries in 

transition.44 These findings show that ratification in and of itself is not necessarily 

key but rather how ratification is used by groups that mobilise around treaty 

implementation.45  

However, there is a difference between the implementation of human rights 

legislation – which will be likely to have clear beneficiaries and supporters in a given 

state, even if they are not yet mobilised at the time of ratification – and the 

prosecution of war criminals or human rights violators.  It may be more difficult to 

generate support for applying criminal sanctions, especially in the aftermath of a 

divisive conflict where identities are closely linked to that of the perpetrators, who 
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may be viewed as heroes rather than criminals.  In this regard, Jelena Subotić argues 

that demands for normative change may not always come from below and that in 

response to international impositions of norms, governments may manipulate them 

for their own purposes.46  This may result in a superficial implementation of some 

aspects of the norm with no genuine content. Though the ‘socialisation’ of states may 

be important in encouraging certain states – particularly those that seek to be 

recognised as liberal – to adopt certain standards, domestic politics and the process 

of ‘internalisation’ at the domestic level remains of importance.  The exact processes 

by which this internalisation takes place and the factors for its success are less clear.  

In his study of the impact of transnational norms on ASEAN, Amitav Acharya 

theorises a process of localisation “by which norm-takers build congruence between 

transnational norms (including norms previously institutionalized in a region) and 

local beliefs and practices.  In this process, foreign norms, which may not initially 

cohere with the latter, are incorporated into local norms.”47  

 

Anthropological studies offer some alternative insights and perspectives regarding 

the process by which human rights take root at the local level.  While the work 

conducted by international relations scholars provides some explanation of state 

behaviour, it does not fully explain how or why individuals or groups within that 

state may begin to see themselves as rights bearers who can benefit from using 

human rights law.  When examining the rule of law, which, as discussed, does entail 

a certain public belief in the institutions of justice and in the law as an appropriate 

and effective arbiter of disputes, then the question of the transformative power of law 

in society becomes quite important.  In a 2005 study of the use of international law in 

addressing gender violence, Sally Engle Merry describes a global-local interface in 

which three primary processes of ‘global cultural flow’ take place:  transnational 

consensus building (for example, the negotiation of international treaties); 

transnational programme transplants (programme models that are developed through 

international discourse and imported from other contexts); and localisation of 

transnational knowledge (for example, training provided through international 
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networks).48  Navigating this divide between the global and the local are local NGOs 

“translating global approaches into local terms and seeking to give local groups voice 

in the global setting.”49  She describes a process of transplantation in which 

successful models are appropriated and imported and then translated by adjusting 

their rhetoric and structure to the local context.50  However, these adaptations are 

superficial in that these programmes and concepts continue to be undergirded by the 

individual rights enshrined in international law: though a certain degree of translation 

is useful and perhaps desirable, reliance on international principles is what 

challenges existing power structures and lends human rights their transformative 

power. 

At the individual level, Merry elaborates: 

adopting a human rights subjectivity does not happen quickly or easily.  It is a 
slow process.  It means adopting a new sense of self that incorporates rights 
and testing it experimentally to see if it makes a difference.  Only if there is 
institutional support for this perspective will this new subjectivity be sustained.  
A feedback model that emphasizes responses to rights claims provides the best 
explanation for how people take on rights consciousness.51   

Using the example of a battered woman, she demonstrates how a person’s experience 

with the law, including with the police, prosecutors, and judges, can influence 

whether or not one assumes the identity of a rights bearer.52   

When considering the question of how the rule of law norm becomes embedded, it is 

useful to think in terms of not only how states themselves are persuaded to adopt the 

necessary institutions and laws, but also what resources they devote to making those 

institutions effective and enforcing those laws and what influence those institutions 

can have in shaping a domestic demand for the rule of law.  Prosecutions for human 

rights violations are expected to be a central part of improving institutional efficiency 

and capacity and have the potential to positively impact how groups and individuals 

view those institutions and what they expect of them.  However, closer study will be 

necessary to fully understand this relationship.  As indicated by Merry and others, 

the role of civil society is also central to shaping local experience and expectations.  
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Therefore, how do the strategies of NGOs and their engagement with judicial 

institutions affect the success of prosecutions in fostering greater rule of law? 

Debates on Civil Society 

When examining how normative change on issues such as human rights and respect 

for the rule of law happens, it is difficult to ignore the role of civil society, which is 

often seen as a vehicle for popular engagement with the political process and for 

creating social change. The concept of civil society that emerged during the 

Enlightenment, advocated most strongly by Alexis de Tocqueville, emphasised the 

role of voluntary associations in acting as the watchdog of government, curbing the 

power of government institutions and promoting pluralism.  “A highly articulated 

civil society with overlapping memberships was seen as the foundation of a stable 

democratic polity, a defence against domination by any one group, and a barrier to 

anti-democratic forces.”53  Critics of this approach, including Hegel and Marx, were 

concerned with the inequalities among public interest groups, fearing that it gives the 

elite greater power in public life, and saw a role for the state in moderating those 

interests.  In yet a third conception of civil society, theorists such as Habermas put 

forth the idea of a “public sphere,” a public space in which differences are negotiated 

and which is critical to the functioning of democracy.  Following the collapse of the 

Berlin Wall, civil society was promoted as a tool for strengthening nascent 

democracies around the world.  Many neo-Tocquevillians lauded it as a way to 

provide checks on state power and encourage greater political participation.54 

As regards the role of civil society in transitional justice specifically, David Backer 

hypothesizes that, “where civil society is strong and where government supports – or 

at least responds to – civil society contributions, one would expect greater movement 

toward the consolidation of democratic norms, institutions and practices.”55  An 

analysis of the datasets in the CSI International Indicator Database and the 

Transitional Justice Database did find that civil society organisations in countries 

that have used transitional justice mechanisms are stronger and have “a more positive 
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perspective on civil society’s ability to promote non-violence and peace and to affect 

policymaking” than civil society in transitional countries that have not used any 

transitional justice mechanisms.56  However, it is not possible from this analysis to 

determine the causal direction, i.e., whether transitional justice mechanisms 

strengthened civil society or a strong civil society was responsible for the adoption of 

transitional justice mechanisms.  Others have argued that  

recourse to the potential of civil society carries with it a contradiction:  that 
while the organisations of civil society offer opportunities for a wide range of 
individuals to observe and participate in legal processes of transitional justice, 
these informal mechanisms are not necessarily emancipatory or inclusive.  We 
would argue that this illuminates a tension between civil society and the 
citizen, where the opportunities in associative life may only be fully realized in 
a context in which citizenship is able to be practiced in a way which is 
meaningful for the citizens themselves.57 

All of these discussions of civil society suggest that, in order for civil society, 

whether it be a social movement, associations, or professional NGOs, to be effective 

in creating social change (which might include legislative and policy changes as well 

as changes of public mindset), both agency and structure are important.  The 

environment in which civil society is operating may influence the strategies available 

to it and its success.  Having a group of victims desiring justice is one key 

component, but how that group is able to mobilise and engage with political and 

legal structures may also be significant. Where international involvement has 

dictated the terms of transitional justice, domestic civil society may find it difficult to 

engage in a way that truly connects citizens with those efforts and their outcomes.  

And where civil society has a history of activism in defence of rights, it may find it 

easier to fulfil its role of challenging state power and ensuring the checks and 

balances called for by the rule of law.  Furthermore, it is worth noting that not all 

civil society supports human rights or accountability for past crimes; in some of the 

case studies that will be examined in this thesis, there is a strand of civil society that 

actively promotes a nationalist agenda to the detriment of exploring the truth about 

past human rights violations. 
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The process by which this project will seek to explain how and under what 

conditions prosecutions can contribute to the development of the rule of law, 

including the role of civil society in that process, is described in the following 

section. 

1.4 Methodology 

This project utilises a comparative case study approach.  Because it is focused on 

understanding the relationship between two elements – prosecutions and the 

establishment of the rule of law – it relies on qualitative analysis with a relatively 

small number of cases and uses the method of process tracing to try to explain the 

conditions under which the rule of law is likely to take root through a process of 

prosecutions.   

Although some researchers have questioned the utility of small-N studies, suggesting 

that the generalisations that can be derived from them are quite limited and 

preferring the statistical outcomes of large-N studies, other scholars have emphasised 

the contributions that qualitative case studies can make to understanding causal 

processes and to developing theories.58  There have been several recent large-scale 

studies done regarding the impact of various transitional justice mechanisms, 

including prosecutions.59  While these studies have enabled broad conclusions 

regarding the outcomes of transitional justice processes, they are not able to explain 

how they contribute to such outcomes and why certain mechanisms are effective in 

some situations and not others.  Furthermore, one of these studies initially tried to 

connect transitional justice and the rule of law through the data collected but did not 

feel confident about the results.60  Studies linking transitional justice and the rule of 
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law across larger datasets have also struggled to clarify the direction of causality 

between the two and have called for deeper analysis.61 

Process tracing has been identified as “a useful method for generating and analyzing 

data on causal mechanisms.”62  When examining cases with different outcomes, 

process tracing can also enable the development of “contingent generalizations that 

identify the conditions under which alternative outcomes occur.”63  Utilising this 

approach will help show how and under what conditions prosecutions contribute to 

the rule of law, particularly testing the hypothesis that the engagement of civil 

society with the local process is a key component in the success of trials in furthering 

the rule of law. 

In order to examine more closely the relationship between prosecutions and the rule 

of law, this thesis includes case studies of three different countries that have utilised 

prosecutions as part of a transitional justice process:  Argentina, Bosnia-

Herzegovina, and Serbia.  These countries were selected on the basis of their use of 

prosecutions and the time that has passed since the transition initially took place (35 

years for Argentina, almost 25 for Bosnia-Herzegovina, and roughly 20 for Serbia, 

allowing a look at changes over time, although in all cases domestic prosecutions 

have been resumed or commenced within the past 10-15 years and are occurring 

now).  Of the former Yugoslav states, Bosnia has been subject to a level of 

international intervention and administration that is not present in Serbia; therefore 

researching both highlights some of the effects of that intervention.  Juxtaposing the 

two regional experiences will enable a broader comparison that takes account of the 

important differences between the experiences in the two regions.  Because it was 

necessary to have functioning, if imperfect, institutions as a baseline in order to be 

able to measure progress over time, all three case studies are in upper-middle-income 

and relatively developed countries.  To have included case studies with extremely 

weak infrastructure would have made comparison difficult because of the very 

different baselines. 
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In each of the cases identified, prosecutions have been a primary strategy for coping 

with the extensive human rights violations and violations of international 

humanitarian and criminal law that took place during periods of conflict and/or 

authoritarian repression.  Each of the three countries also started from a similar 

baseline regarding the judiciary immediately following the end of the conflict or the 

end of authoritarianism.  In the case of both Argentina during the dictatorship and the 

former Yugoslavia under communism, the judiciary was strongly controlled by the 

executive.  Both had well developed legal systems, but one of the challenges of their 

transitions has been to establish more independent judiciaries.   

One of the most significant differences between Argentina and the two former 

Yugoslav cases is that Argentina is post-authoritarian whereas Bosnia and Serbia are 

both post-conflict.  The violations committed in the case studies are therefore 

different, and in Bosnia, in particular, the terms of the peace agreement have affected 

the opportunities for justice.  There is also an ethnic component to the conflict and 

the subsequent pursuit of justice in Bosnia and Serbia that is not present in 

Argentina.  Nonetheless, as mentioned, the institutional baselines in the three 

countries are similar. Although Bosnia experienced a conflict on its territory that 

resulted in destruction of court buildings and deaths of legal professionals, it did 

have a strong legal tradition to fall back on, and the courts resumed quickly after the 

war.  Serbia was also involved in conflict, but most of the fighting did not take place 

in Serbia and did not affect its infrastructure.  It is also worth noting that Bosnia and 

Serbia experienced authoritarianism under Tito and Milošević (in the case of Serbia), 

which created some similarities with Argentina in terms of the lack of independence 

of institutions.  The baselines are not, therefore, significantly affected by the 

presence of conflict in former Yugoslavia versus the authoritarianism in Argentina, 

though the results of the research in Bosnia do show that the path towards 

establishment of the rule of law may indeed be affected by the nature of the peace 

agreement, particularly where those gained power through the conflict are able to 

maintain it.     

Brief overview of case studies 

Research for the case studies included fieldwork carried out between 2014 and 2016 

and consisting of 15-20 interviews in each of the three countries with judges, 
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prosecutors, civil society actors, and academics.  These interviewees were identified 

through existing contacts of mine, developed through years of work on transitional 

justice issues, both with the American Bar Association’s Rule of Law Initiative in 

Central and Eastern Europe and with a human rights foundation, and the list was 

expanded through snowball sampling.  As a result, many of the people I interviewed 

were sympathetic to transitional justice aims, though effort was made to identify 

interviewees with a variety of backgrounds and perspectives.  The civil society 

actors, in particular, largely viewed an increase in prosecutions as a desirable 

outcome.   

These interviews, coupled with a review of secondary literature, provided insights 

into the baseline of the state of the rule of law at the outset of the trials, how well the 

trials have been conducted and what the challenges have been, what the role of civil 

society has been, and what contributions the trials have made to strengthening the 

rule of law, both in terms of how well they have respected fair trial standards and 

how they have served to strengthen or weaken the credibility and trust of judicial 

institutions.  All three case studies offer something slightly different in terms of 

assessing the conditions necessary to build the rule of law through domestic 

prosecutions, including the existing strength and credibility of the legal institutions, 

the presence of a strong civil society, and the engagement of that civil society in 

promoting the need for accountability. 

Argentina, which was under a military dictatorship from 1976 to 1983, provides an 

example of a country in which judicial reform took place at the highest levels before 

the current prosecutions started, re-establishing the legitimacy of the judiciary and 

increasing its independence.  In addition, there were some social movements 

resisting the human rights violations of the dictatorship throughout the military junta 

period.  Networks of lawyers and small human rights organisations submitted habeas 

corpus petitions on behalf of victims throughout the dictatorship, and eventually the 

Madres de la Plaza de Mayo became a symbol of popular protest and resistance.  

These civil society movements continued their work after transition to democracy 

and have continued to play an important role in seeking accountability.   

The human rights community in Argentina was small and slow to organise during the 

dictatorship, as those lawyers who assisted victims of repression were often killed or 
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disappeared themselves.64   Nonetheless, following the transition, the Argentine 

human rights movement was quite successful in creating a domestic discourse of 

human rights that permeated into politics and domestic institutions.  The human 

rights groups that developed in response to the repression demanded accountability 

for the human rights violations that had been committed, flooding the courts with 

complaints in the mid-1980s, prior to the imposition of amnesty laws.65  In the 

judiciary, they found an unexpectedly willing partner.  Although 90% of the judges 

from the repressive period were retained, many of those same judges were involved 

in prosecuting military officials for their crimes.  Judges interviewed in one study of 

the trials indicated that they were influenced by the ‘force of the facts’ before them, 

their historical responsibility, and the reduced risks of defending human rights in the 

post-transition era.66  The fact that these judges were so sensitised to human rights, 

though, may also be a result of the high-profile that human rights groups had during 

that period and the awareness-raising effects of their activities. 

As this thesis considers the proposed preconditions necessary for domestic 

prosecutions to have a positive impact on the development of the rule of law – the 

prior existence of credible legal institutions within the state with the capacity to 

handle politically sensitive trials, the presence of local civil society, and the 

engagement of civil society in demanding accountability through the legal system – 

Argentina meets all three criteria.  As will be explored further in Chapter 4, the work 

of human rights organisations helped make the current trials possible, by using legal 

tools to challenge the amnesty laws, and has helped capacitate the public prosecutor 

to approach the current cases with more and more sophistication, drawing on 

developments in international law.  Finally, the independence of the judiciary has 

been important in providing fair trials to defendants through a process that has the 

respect of most of the public. 

In contrast, in Serbia and Bosnia, which are both successor states to the former 

Yugoslavia, new judicial institutions were created specifically to handle war crimes 
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committed during the conflicts in Bosnia, Croatia, and Kosovo.  These institutions 

had no capacity at the outset and had to develop very quickly.  Furthermore, they 

were created in part because the domestic justice systems lacked legitimacy to handle 

such cases.   

Prosecutions for crimes committed during the course of the conflicts that ensued 

during the breakup of the former Yugoslavia in the 1990s have been taking place at 

both the international and domestic levels.  The International Criminal Tribunal for 

the former Yugoslavia (ICTY), established in 1993 and finally closed at the end of 

2017, had jurisdiction over serious violations of international humanitarian law 

committed in the former Yugoslavia since 1991.  Its mandate included grave 

breaches of the 1949 Geneva Conventions, violations of the laws and customs of 

war, genocide, and crimes against humanity.  Its jurisdiction was solely over 

individuals, not States.  At the time of the ICTY’s establishment, the conflicts in 

Bosnia and Croatia were still ongoing, and there was no expectation that domestic 

courts would have the capacity to deal with war crimes cases in such an 

environment.   

Over time, it became clear that the ICTY would not be able to handle every single 

war crimes case and that it would need to focus its efforts on the most serious 

perpetrators.  Therefore, the decision was taken to gradually devolve responsibility 

for more cases to domestic courts.  The War Crimes Chamber of the Court of Bosnia 

and Herzegovina, established in 2002, is a domestic Bosnian court that comprises 

five panels of three judges each.  Initially, both the War Crimes Chamber and the 

war crimes prosecutor’s office were staffed with internationals working alongside 

domestic staff; however, in 2012 the international representatives were asked to 

leave, and the war crimes bodies became fully domestic.  The Chamber has 

jurisdiction over war crimes committed in Bosnia during 1992-1995, though cases 

are also heard in regular courts throughout the country. In Serbia, a special War 

Crimes Chamber of the Belgrade District Court was established in 2003 to prosecute 

individuals accused of committing war crimes in Bosnia, Croatia, and Serbia 

between 1992-1995.  Judges on the two panels of the Chamber are all from the 

Belgrade District Court or seconded from other courts within Serbia. Until its 

closure, the ICTY and the national courts had concurrent jurisdiction over crimes 

within each of the national chambers’ mandates, but the ICTY could exercise 



	 34	

primacy and take over national investigations at any stage.  Similarly, it could refer 

cases to the national courts, which it did with increasing frequency as it approached 

the final years of its work.   

With respect to the first proposed criteria for successfully building the rule of law 

through domestic prosecutions – existing legal institutions with the capacity to 

handle politically sensitive trials – Serbia and Bosnia both started from a challenging 

position.  There was heavy international investment in both cases in providing 

training to staff of the new war crimes bodies and exposing them to the work of the 

ICTY and other tribunals.  But it is still quite a challenge to build new institutions 

from scratch and develop their credibility and legitimacy, especially in environments 

where prosecutions, or any kind of accountability process, are politically 

unfavourable.  In Serbia, the government opposes the work of the war crimes bodies 

and has sought to protect alleged (or in some cases convicted) perpetrators that are 

loyal government supporters.  In Bosnia, the leaders of Republika Srpska have 

sought to undermine, weaken, and discredit the court at every turn.  In both 

countries, staff of the war crimes prosecution offices have found themselves under 

pressure or even threat. 

The role of civil society in the two countries is different, and this a point at which the 

two case studies diverge.  In Serbia, which will be examined further in Chapter 5, 

there is a small but active human rights community that has been involved to a 

certain extent in the prosecutions, monitoring the trials, evaluating the work of the 

war crimes institutions and pressuring them to work in accordance with international 

standards, and providing some support to victims and witnesses.  The legal tools 

available to civil society are fewer in Serbia than in Argentina (for example, private 

prosecutions are possible in Argentina but not in Serbia, at least not for war crimes), 

which has limited the impact such organisations can have.  However, the greater 

challenge for human rights organisations in Serbia has been the opposition of the 

government to any kind of accountability process coupled with the existence of 

another faction of civil society that is nationalist and anti-accountability in 

orientation (and thus has the political support of the government).  Whereas in 

Argentina the human rights community successfully created a narrative around 

justice that brought society together, in Serbia, the civil society space is one of 

contesting narratives.  The war crimes prosecutor has come under significant 
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political pressure to avoid investigations that would implicate the state in war crimes, 

and the human rights community has struggled to build a broad constituency in 

favour of accountability for crimes of the past. 

In Bosnia, civil society itself is weak and fractured, and the international community 

has largely controlled the transitional justice space.  A 2004 evaluation conducted by 

USAID found that civil society in Bosnia was reliant on the international community 

not only for funding but also for setting its agenda and that in some ways civil 

society organisations were simply proxies for international agencies.67  This has been 

a frequent criticism of civil society in Bosnia, where large institutional donors 

attempted to promote democratization through the creation of civil society.  As one 

researcher points out, “the building of civil society in BiH has been associated with 

the top-down imposition of a liberal/pluralist idea of civil society, and has led to an 

exponential increase of associations.”68  Despite this great number of organisations, 

however, there is little engagement of civil society with either the ICTY or the 

domestic war crimes bodies, and interviewees in that study also expressed a sense 

that ‘the people’ do not see themselves as part of civil society.69  Irvine and 

McMahon have further argued that, “international actors have fundamentally shaped 

the justice environment in the Balkans by affecting the supply and the demand for 

transitional justice in both the short-term and the long-run.”70  As will be explored in 

more detail in Chapter 6, the weakness of civil society, its division along ethnic lines, 

and the lack of entry points for its engagement in the legal process have meant that 

civil society organisations have played a very limited role in supporting the work of 

the courts at a time when the accountability process is under attack and starting to 

deteriorate in its outcomes as a result. 

1.5 Conclusion 

The transitional justice literature suggests that holding domestic prosecutions in the 

aftermath of mass human rights violations will help to re-establish the rule of law in 
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transitional states.  However, the literature fails to sufficiently theorise how and 

under what circumstances prosecutions will make a positive contribution to building 

the rule of law.  This thesis seeks to contribute to the understanding of how and when 

prosecutions will have a positive impact by hypothesising that the capacity of 

prosecutions to contribute to building the rule of law is path dependent.  It suggests 

that they can only have a positive effect in states where conditions are favourable to 

that development through the presence of institutions with existing capacity to 

enforce the norm of accountability and through existing civil society that can help 

reinforce that norm.  The extent to which prosecutions are able to have a meaningful 

impact on the rule of law is contingent upon the prior development of legal 

institutions within the state, the extent to which civil society has been engaged in 

demanding accountability through the legal system, and the support of elite actors.  

In the absence of the necessary conditions, it is unlikely that prosecutions on their 

own will be able to make a significant contribution to the rule of law.   

In evaluating this claim, this thesis examines three case studies of countries which 

have undertaken domestic prosecutions as a primary transitional justice strategy: 

Argentina, Bosnia-Herzegovina, and Serbia.  These three case studies highlight both 

the state of the institutions of justice at the outset of the trials, how they developed 

over the course of the trials, and the role of civil society throughout the legal 

accountability process.  They demonstrate that the efficiency and fair conduct of 

trials will be more uneven where legal institutions are lacking capacity and 

credibility, especially when they are under political pressure, and that civil society 

can play a positive role in pushing institutions to perform better, where civil society 

has the strength to do so. 
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Chapter 2:  What is the Rule of Law?  

2.1 Introduction 

As discussed in Chapter 1, the transitional justice literature claims that domestic 

prosecutions for war crimes and crimes against humanity help build and strengthen 

the rule of law in transitional states.  This thesis seeks to evaluate this claim, but first 

it is necessary to have a clear sense of what is meant by the rule of law.  However, in 

the transitional justice field, the rule of law is often not well defined, or it is defined 

in relation to the exceptional circumstances of transition.  There is not a single, clear 

definition by which one can evaluate the contributions of transitional justice to the 

rule of law.  This chapter argues that following a period of widespread human rights 

abuses a thicker understanding of the rule of law that encompasses human rights 

protections comes closest to the aims of transitional justice pursuits.  For transitional 

justice actors, who are pursuing justice and accountability for violations of 

international criminal and humanitarian law, the rule of law that they are seeking to 

strengthen must necessarily be robust and not simply focus on the technical aspects 

of the rule of law.   

 

The rule of law is a term often used loosely and co-opted by those pursuing a whole 

range of objectives:  economic development, poverty reduction, justice sector 

reform.  Nonetheless, there are aspects of the rule of law that become particularly 

relevant in post-conflict and post-authoritarian contexts where mass violations of 

human rights, criminal, and humanitarian law may have taken place.  In such 

contexts where institutions have failed to protect people (or indeed been complicit in 

harming them) and all trust in them has been lost, it is necessary to restore both the 

functions of those institutions and the belief in them in order to rebuild the rule of 

law.   

 

This chapter looks at the history and different understandings of the rule of law and 

explores the most appropriate understanding in a transitional justice context.  It also 

examines the challenges to measuring the rule of law and seeks to identify 

possibilities for measurement. 
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2.2 History of the rule of law  

As noted above, the rule of law is understood differently by different actors in 

different contexts.  It is therefore useful to step back and review a brief history of the 

term and some of the debates that have shaped its evolution.  Although the concept 

has shifted and grown over time, there are common threads throughout its history 

which remain relevant for rule of law actors in transitional justice contexts today: the 

idea of law as providing a freedom from harm by others, the need for checks on 

absolute power, and debates on the link between law and morality.  For societies 

emerging from conflict or authoritarianism, reasserting these checks and protections 

is critical. 

The modern understanding of the rule of law has its roots in the liberal tradition, 

emerging in the writings of Locke and Montesquieu and in documents such as The 

Federalist Papers.  Locke viewed the rule of law as a form of freedom from 

subjection to the will of others.71  The law in question was based in natural law and 

included the right to seek restitution when one’s natural rights were violated.  In 

order to avoid bias, according to Locke, an impartial judge was necessary to resolve 

conflicts.  Locke was also an advocate of the separation of powers and a democratic 

vote.  Montesquieu, though he came from the positivist school of legal theory rather 

than natural law, similarly viewed the law as providing scope for liberty by 

restraining people from doing harm to one another.  He also believed in a separation 

of powers, particularly an independent judiciary as a form of restraint on the 

executive.  Building on these ideas, the authors of The Federalist Papers envisioned 

a representative democracy with both vertical and horizontal separation of powers to 

prevent any particular group from capturing the political apparatus.72  The Papers 

also incorporated the concept of judicial review.  Together these concepts form the 

basis for later developments in the philosophy of the rule of law. 

A.V. Dicey, an English constitutional law expert writing in the late nineteenth 

century, developed a more modern conception of the rule of law in a liberal 

democratic system.  He viewed the rule of law as a constraint upon arbitrary and 

discretionary power, and he saw ordinary courts as the central institutions to uphold 
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the rule of law.73  Indeed, the rule of law, for Dicey, was based in the judicial 

decisions regarding the rights of private persons, to the extent that he saw the 

common law as the most secure system for protecting liberty because the common 

law is more difficult for government officials to overturn.74  He also emphasised 

equality before the law as a central feature of the rule of law, particularly that public 

officials should not have special immunities or privileges.75   

Friedrich Hayek, writing in the mid-twentieth century, developed a definition of the 

rule of law that has had a strong influence on current understandings of the concept:  

“Stripped of all technicalities, this means that government in all its actions is bound 

by rules fixed and announced before-hand – rules which make it possible to foresee 

with fair certainty how the authority will use its coercive powers in given 

circumstances and to plan one’s individual affairs on the basis of this knowledge.”76  

For Hayek, the three characteristics that laws in rule of law systems must share are 

generality, equality, and certainty.  Like Dicey, Hayek considered discretion 

antithetical to the law, and while he acknowledged that governments must be able to 

exercise a certain amount of discretion in order to maintain efficiency, its exercise 

must be pursuant to legal rules that possess generality, equality, and certainty and 

that are subject to judicial oversight.77  Although Hayek initially saw a tension 

between the common law and rule of law, in that the judge in a common law system 

‘creates’ law, he eventually shifted position and aligned himself much more closely 

with Dicey in seeing the common law as the best system for the rule of law.  He 

concluded that judges were not creating laws but merely articulating what was 

present within the law in accordance with legal rules and principles.78  While Hayek 

saw some dangers in democracy, particularly risk of the tyranny of special interests, 

he viewed the rule of law as the greatest safeguard against that risk, not because of 

the content of the law, but because of the checks provided by ensuring the generality, 

equality, and certainty of the law.79 
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Although there are slight differences in the approaches taken by these legal 

philosophers, and their concepts built upon each other over time, the core idea that 

the government should be bound by law, and that the courts play a key role in 

ensuring that it is, has persisted.  It is this understanding of the role of the courts that 

has influenced the claim that prosecutions in transitional justice settings will build 

the rule of law.  However, history has demonstrated that the content of the law itself 

is also important.  For many legal scholars, the law’s content and source are closely 

connected. 

The source of the law and the appropriate role of judges have been recurring debates 

throughout the history of legal philosophy.  Many early thinkers, such as Locke, 

believed in natural law, which, at the time, was closely connected with 

understandings of the common law tradition, in which law was seen to be found, not 

made.80  This understanding of the law gradually shifted following the 

Enlightenment to an outlook of legal positivism, advocated by thinkers such as 

Hobbes.  In this view, law is created by lawmakers, and the role of judges is to 

implement the will of parliamentarians.   

In a more modern era, the positivist-naturalist divide has been most clearly expressed 

through the Hart-Fuller debate.81  Writing in the 1950s, against the backdrop of 

World War II and the crimes of Nazi Germany (and the efforts to redress those 

crimes), their “debate turns in part on an empirical disagreement about what sort of 

disposition towards law – a positivist or a naturalist one – will best equip a society to 

resist tyranny.”82  This is clearly a central question for an analysis of transitional 

justice.  H.L.A. Hart’s positivist perspective is that it is important to distinguish 

between what the law is and what it ought to be.  He leaves the individual to assess 

the morality of the law and decide whether or not to obey it, while recognising that it 

is the law.  Lon Fuller, on the other hand, argues that law that is unjust lacks validity 

as law. 
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The context of Nazi German provides us with an important dimension, as this is 

precisely the sort of situation that is the minds of those working to establish the rule 

of law in transitional justice contexts: rule by law is insufficient; rather, the content 

of the law matters.  Fuller writes: 

Suppose we are drafting a written constitution for a country just emerging from 
a period of violence and disorder in which any thread of legal continuity with 
previous governments has been broken.  Obviously such a constitution cannot 
life itself unaided into legality; it cannot be law simply because it says it is.  
We should keep in mind that the efficacy of our work will depend upon general 
acceptance and that to make this acceptance secure there must be a general 
belief that the constitution itself is necessary, right, and good.83 

Though his writing pre-dates the development of the field we now term ‘transitional 

justice,’ he sums up the dilemma facing those seeking to re-establish the rule of law 

following violence or authoritarianism: the law, and legal institutions, must be 

legitimate, and the content of the law will affect its legitimacy. 

While the concept of natural law is no longer strongly advanced by legal 

philosophers, the concept of universal human rights plays a similar role in suggesting 

that individuals have rights (and states may have obligations) regardless of whether 

they are articulated in domestic laws.  This raises questions regarding the extent to 

which the rule of law is reflective only of how the law is promulgated and applied or 

whether it also incorporates the content of the law and how well the law embodies 

concepts of rights and justice.  In a transitional justice setting, where rights have been 

violated, the law should include the protections to prevent such violations in the 

future; such protections build legitimacy and thus strengthen the rule of law. 

Formal versus Substantive Rule of Law  

The debate about the importance of the content of the law is a key one in the rule of 

law field: the debate between ‘thin’ and ‘thick,’ or formal and substantive, 

definitions of the rule of law.  The formal version of the rule of law is concerned 

primarily with the process by which laws are constructed as well as with their clarity 

and prospectivity, whereas the substantive version also takes the content of the law 

into consideration.  Brian Tamanaha lays out the spectrum of both versions from thin 

to thick conceptions as follows:  the thinnest formal version is essentially rule-by-
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law, in which law is an instrument of government action; formal legality, in which 

the law is general, prospective, clear, and certain; democracy and legality, in which 

consent determines the content of the law.  The substantive versions range from 

incorporating individual rights to rights of dignity and/or justice, to social welfare 

(substantive equality).84   

It is this ambiguity about the meaning of the term rule of law that makes it such a 

popular idea to champion.  States ranging from China to Iran to Zimbabwe have all 

expressed commitment to the rule of law at one time or another.85  However, these 

commitments all refer to what should be regarded as the thinnest and most 

formalistic understandings of the term.  Some theorists argue that the formal version 

of the rule of law is the most appropriate because, “a relatively formal theory is itself 

more or less politically neutral, and because it is so confined, is more likely to 

command support on its own terms from right, left, and center in politics than is a 

substantive content.”86  However, going back to the example of Nazi Germany, laws 

can be used to harm just as easily as they can be used to protect, and the thinnest 

version of the rule of law is unlikely to be sufficient in a context where people’s 

rights are at risk. 

The dominant understanding of the rule of law among most Western states is a 

substantive conception of the rule of law.  As Tamanaha notes, in the Declaration of 

the 1990 Conference on Security and Cooperation in Europe, three dozen European 

countries, the US, and Canada reaffirmed that, “the rule of law does not mean merely 

a formal legality which assumes regularity and consistency in the achievement and 

enforcement of democratic order, but justice based upon the recognition and full 

acceptance of the supreme value of the human personality and guaranteed by 

institutions providing a framework for its fullest expression.”87  This is clearly an 

example of a thicker understanding of the rule of law. 

Certainly this has become the dominant conception used by international 

development advocates, who have linked the rule of law agenda to a broader 
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democratization agenda.88  The success of rule of law development, in this 

conception, would be “about substantive outcomes, not just procedural norms.”89  

Indeed, “achieving the rule of law involves far more than getting judges trained, 

putting modern police equipment in place, and reprinting and distributing legal texts.  

It is a transformative process that changes how power is both exercised and 

distributed in a society and thus a process inherently threatening to existing 

powerholders.  It also involves basic changes in how citizens relate to state authority 

and also to each other.”90  In a transitional justice context, the rule of law should be 

understood to be about substantive outcomes; if domestic prosecutions in the 

aftermath of violence or authoritarianism are to build the rule of law, they should be 

part of this transformative process that changes how citizens relate to legal 

institutions.  In post-conflict and post-authoritarian settings, those substantive 

outcomes should include conceptions of rights and justice as society attempts to 

move past a period of violence and mass human rights violations.  Only a thick 

understanding of the rule of law can result in these more robust outcomes. 

2.3 Rule of law and transitional justice 

Beyond the debate of formal versus substantive conceptions of the rule of law, what 

are some of the considerations specific to promoting the rule of law in transitional 

justice settings?  This section will highlight some of the challenges, especially those 

related to the claim that domestic prosecutions for war crimes and crimes against 

humanity will help build the rule of law, as well as some of the debates about rule of 

law in the transitional justice field. 

Adherence to the rule of law requires a collective acceptance of the political concept.  

Hayek observed, “It will be effective only in so far as the legislator feels bound by it.  

In a democracy this means that it will not prevail unless it forms part of the moral 

tradition of the community, a common ideal shared and unquestioningly accepted by 

the majority.”91  The creation of such a common ideal necessarily goes beyond the 

establishment of a legal framework; the value of the rule of law must be fostered at 

all levels of society.  The challenge for transitional justice actors is how to foster this 
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value.  The experience that citizens have with legal institutions will shape their 

feelings about whether the value of the rule of law is shared.  In that sense, domestic 

prosecutions provide an opportunity, but if the institutions lack the capacity to 

deliver fair outcomes, that value could also be undermined.  

While the rule of law is often perceived as a neutral, non-political term (which is 

how it is often presented when it is a component of an international development 

agenda), in fact the rule of law has deep political implications.  As Timothy Donais 

argues, “at its core, the rule of law is about power: how it is constituted, how it is 

exercised, and how it is controlled.  Hence, a key part of the rule of law’s 

attractiveness in peacebuilding contexts lies in its potential role in re-ordering and re-

structuring power relations as one key element of the larger task of reconstituting a 

new social contract between state and society.”92  In a transitional justice context, 

whether post-conflict or post-authoritarian, the rule of law will involve some element 

of power shift.  Whereas in an authoritarian or conflict setting, the state (or 

sometimes a non-state actor) is usually not held accountable for its actions, one of 

the goals of transitional justice to introduce accountability and thereby strip some 

power away from those that committed abuses.  Shifting such power can help build 

the collective, shared value of the rule of law over time, as the wider public sees the 

levelling effects of the general application of the law.  In the short term, however, it 

will require strong institutions to hold those with power to account.  Domestic 

prosecutions can be an important part of establishing that the law applies to all, but 

where courts are weak this can be a challenge and a risk. 

 

Padraig McAuliffe argues that the understandings of the rule of law used by 

transitional justice actors and by rule of law reconstructionists differ, with 

transitional justice advocates placing too much importance on human rights.  He 

accuses the transitional justice field of “ignoring, marginalizing and often denying 

those more formal, ‘thinner’ values which are essential to both sustainable peace and 

realizing the dignity of the individual that is at the core of what we understand as 

human rights.”93  To the extent that transitional justice efforts have circumvented 
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national legal systems, whether by establishing truth and reconciliation commissions 

or turning to the International Criminal Court, he is right that an opportunity to 

bolster domestic rule of law may have been missed.  However, this thesis focuses on 

domestic prosecutions, which have a direct relationship with domestic rule of law.  

In defining the rule of law that one would hope to see demonstrated by domestic 

prosecutions for war crimes and crimes against humanity, the thin values are 

essential.  Of course, one would expect to see a basic commitment to due process 

guarantees, equality before the law, and an independent judiciary.  But in 

adjudicating cases of serious human rights violations, one would also expect to see a 

commitment to human rights protections and a strengthening of the norm of 

accountability. 

The ‘thin’ aspects of the rule of law should not be ignored, but in a transitional 

justice context they may not always be sufficient.  A recent Carnegie Endowment for 

International Peace publication argues for a definition of the rule of law based on the 

function it plays in society and characterized by the government being bound by law; 

equality before the law; law and order; predictable and efficient government; and 

protection of human rights.94  Rule of law reform has at times become too focused on 

reform of specific institutions for specific purposes and lost sight of the larger 

normative and cultural shift required to establish the values of a society based on the 

rule of law.  It may not be enough to have laws respecting international standards on 

the books and to have institutions that have been reformed to meet specific criteria 

(in practice, often modelled on North American or Western European institutions).  

The institutions themselves need to attain the trust of society.  For example, the 

judiciary not only needs to respect international standards on independence, but it 

also needs to be viewed by the public as an institution capable of fairly delivering 

justice.  Ideally, the rule of law should emphasise the relationship between 

institutions and citizens.   Indeed, many rule of law development programmes have 

been criticized for failing to take into account that “‘promoting the rule of law’ is an 
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issue of norm creation and cultural change as much as an issue of creating new 

institutions and legal codes.”95   

In contexts where transitional justice is a priority, the issue of norm creation and 

developing adherence to those norms is central to the understanding of the rule of 

law.  In Transitional Justice, Ruti Teitel distinguishes between the rule of law in 

established democracies, as a set of forward-looking, settled norms, and the rule of 

law in transitional societies, where it is both forward- and backward-looking, seeking 

to address the past while establishing new norms for the future.  This forward-

looking normative aspect should include an understanding of the rule of law as a re-

building of the relationship between legal institutions and society.  Citizens need to 

come to trust the institutions of justice and have (well placed) faith that they will do 

their job.  If attempts to address the past through judicial processes fail or go badly, 

by putting victims and witnesses at risk or failing to adhere to due process guarantees 

and principles of impartiality and fairness, then a new normative understanding is 

unlikely to emerge.   

 

Teitel’s approach has been criticised for creating a concept of the rule of law that is 

measured only by the success of the political transition.96  Her definition has also 

been critiqued for conflating the rule of law with justice.97  These criticisms are 

particularly aimed at the claim that a wide range of transitional justice mechanisms 

affirm the rule of law, even if under normal circumstances those mechanisms would 

be considered anathema to the rule of law.  As McAuliffe writes, “To conceive of 

amnesties, selective prosecutions, truth commissions designed intentionally or 

otherwise to circumvent the courts and systematically unfair trials as affirming the 

rule of law requires degrees of mental legerdemain that conceptualize the rule of law 

so elastically as to deny it any value.”98   

 

It is true that the rule of law needs to be understood not simply as justice, and that the 

pursuit of justice can at times, using the mechanisms McAuliffe references, 

undermine aspects of the rule of law.  Teitel’s approach to the rule of law, then, may 
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not provide the criteria by which to assess the contributions of domestic prosecutions 

for war crimes and crimes against humanity to the development of the rule of law.  

Nonetheless, the conception of such prosecutions helping to build a new rule of law 

norm is still helpful and is a valuable part of Teitel’s theory to retain. 

 

That new norm, while not synonymous with justice, should encompass more than 

simply a commitment to due process.  Going back to Pablo de Grieff’s discussion of 

the rule of law in transitional contexts, “though the formal features of rule-of-law do 

matter…a fully formalist understanding of the rule of law concept is not adequate to 

transitional justice.”99  When assessing the rule of law outcomes of domestic 

prosecutions, a useful starting point is ensuring that those trials conform to 

international standards of fair trials (for example, those outlined in Articles 14 and 15 

of the International Covenant on Civil and Political Rights100), including whether the 

courts act independently.  However, it is also important to consider how these trials 

are (or are not) contributing to developing a new culture of the rule of law, in which 

people expect legal institutions to uphold their rights. 

 

The rule of law in transitional settings cannot simply be about the reform of 

institutions but should be understood to encompass the transformation of the 

relationship between institutions and citizens, in this case legal institutions.  

Therefore, formalistic definitions are insufficient when discussing transitional 

justice, particularly in states where legal institutions and the ‘rule of law’ have been 

manipulated by an authoritarian power, and only a substantive understanding can 

begin to address the needs of a post-transition society.  The acceptance of those 

institutions and their legitimacy is of central importance in establishing the rule of 

law.  “Without a widely shared cultural commitment to the idea of the rule of law, 

courts are just buildings, judges are just bureaucrats, and constitutions are just pieces 

of paper.”101  The majority of people in society, including those who are part of the 

governing apparatus, need to accept that they are not above the law, but part of that 

acceptance is dependent on the sense that the institutions are legitimate and fair.   
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McAuliffe notes that the normative theory of why people comply with law that is 

preferred by rule of law reconstructionists centres on legitimacy.   

Legitimacy of law and institutions must be strong enough to guide behaviour 
as adherence to law often means voluntarily acting against one’s self 
interest…Developing a cultural commitment to the rule of law means 
reinforcing public acceptance of the courts, even when they adversely affect 
people’s interests, for example where they imprison people or deliver 
unfavourable civil decisions.102 

Domestic prosecutions in the aftermath of violence or authoritarianism offer an 

opportunity to establish that legitimacy.  If the trials are handled well, courts can 

establish that they have a role to play in holding those who have committed serious 

violations of human rights to account, even if those people have held (or in some 

cases continue to hold) prominent positions.  The potential of transitional justice is to 

create new norms of compliance with the law and trust in legal institutions through 

the demonstration of courts acting with independence, integrity, and fairness.  

However, this potential is also a risk: where institutions are not ready to handle such 

serious cases, their failure can undermine trust and acceptance of the courts. 

2.4 Rule of law reform  

In many, if not most, of the countries making use of transitional justice mechanisms, 

there will also be ongoing rule of law reform efforts, some of which may encompass 

transitional justice and some of which will not.  In practice, it can be difficult to 

separate out the impacts of the two approaches, and they inevitably raise some 

questions of sequencing – how much rule of law reform should be undertaken before 

embarking on a transitional justice process?  As McAuliffe notes, there is potential, 

perhaps under-explored, for transitional justice efforts and rule of law reconstruction 

to better complement and reinforce one another.  However, while they have similar 

aims in the narrow area of peacebuilding, the rule of law reform field has suffered 

from overextension at times, and it worth briefly touching upon some of these 

challenges and how they impact the understanding of the rule of law.   

 

Rule of law reform has become a priority for many development agencies, including 

bilateral donors, the World Bank, and the UN, and it forms a central part of many 

																																																								
102 McAuliffe, Transitional Justice and Rule of Law Reconstruction, 63. 



	 49	

development programmes.  While it has become particularly fashionable, and more 

global, since the end of the Cold War, the idea of exporting the rule of law from 

Western democracies to other countries is not a new one.  In the 1960s and early 70s, 

USAID and the Ford Foundation embarked on a Law and Development effort that 

sought to reform legal and judicial systems in developing countries on the basis 

of the US system, in the belief that it would aid economic development.  It was 

declared a failure by its supporters in the mid-1970s, and it was criticised for lacking 

an underlying theory of how law impacts development, lacking local ownership, and 

relying on an ethnocentric view that the American legal system could be 

transplanted.103 

 

The current approach to rule of law reform in fragile, post-conflict, or 

underdeveloped states relies on four main justifications:  

 

(1) Economic development: the argument that rule of law is essential to 
economic development focuses on the need for predictable and enforceable 
laws for contract enforcement and foreign investment. (2) Democratization: the 
protection of human rights and mechanisms holding government accountable 
are essential in liberal democracy, and inherent in rule of law. (3) Poverty 
reduction: rule of law reform is considered essential to poverty reduction as the 
poor suffer more from crime, the impact of crime on their livelihood is greater, 
and they are less able to access the justice systems. (4) Peacebuilding: 
transitional justice, creation of courts to resolve conflict, and writing 
constitutions and legislation to remove sources of conflict and injustice are 
increasingly considered essential aspects of peacebuilding in fragile and post-
conflict states.104 

  
These are clearly wide-ranging and ambitious goals for rule of law reform efforts, 

and in each case it is difficult to establish causality and a clear, direct connection 

between the rule of law and the issue at hand.  Part of what makes the rule of law so 

difficult to define and to measure in practice is this multiplicity of ‘values’ attributed 

to it.  It is held up as the solution to a huge range of issues, but it is often not clearly 

explained how it will impact the problem it is purported to solve.  Similarly, it is not 

well theorised how the projects undertaken under each of these headings would 
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contribute to the rule of law.  There is often a chicken-and-egg quality to the 

discussions:  does rule of law strengthen democratization or does democratization 

strengthen the rule of law?  

  

Nonetheless, rule of law reform efforts have gained momentum.  Initially, rule of law 

programming was pursued primarily by USAID in post-conflict and post-dictatorial 

contexts in Latin America, and then it was transplanted to the post-communist states 

of the former Soviet Union and Eastern Europe.  Programming in Africa and Asia 

developed more slowly and on an ad hoc basis.105  The General Assembly of the UN 

first recognised the rule of law as essential to the protection of human rights in 1993, 

and in 2000 the Brahimi report called for rule of law components to peace 

operations.  In 2004, the Secretary General published a report on the rule of law and 

transitional justice in post-conflict settings, identifying the rule of law as 

fundamental to peacekeeping. Rule of law reform is now standard programming in 

most DPKO peacebuilding missions.  The EU and OSCE also address rule of law 

reform through their programmes.  

  

In a review of rule of law programmes in post-conflict countries conducted for the 

World Bank (but encompassing programmes beyond those supported by the World 

Bank), Kirsti Samuels identifies five primary types of rule of law reform projects: 

human security and basic law and order; a system to resolve property and 

commercial disputes and the provision of basic economic regulation; human rights 

and transitional justice; predictable and effective government bound by law; and 

access to justice and equality before the law.106  Under transitional justice 

specifically, she notes support for: infrastructure, advice, capacity training of staff, 

technical assistance; provision of personnel for positions where local capacity is 

lacking; investigating and verifying human rights violations; and assisting relevant 

judicial and truth and reconciliation processes to foster a culture of accountability 
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and address impunity.107  The final point would encompass the domestic 

prosecutions that form the focus of this thesis.  

  

Not surprisingly, given the wide range of issues and long list of projected outcomes 

of rule of law programmes, aid providers have struggled to adequately evaluate the 

projects they have supported.  This is despite significant financial investment.   

 

Given the attention and money now directed to legal-reform efforts, one would 
assume that there is a carefully elaborated model of law and development 
based on empirical evidence from the developmental periods of Western 
economies, what has worked and not worked in the developing world over the 
last fifty years, and the experience of the previous period of law and 
development in the 1960s. If such a model exists, however, I have not found 
it.108   

 

This poor record of evaluation results both from the complexity of the issues and the 

vagueness with which the concept is approached.  With no clear theory of causality, 

it is difficult to measure the outcomes of a particular project.  In her review, Samuels 

concludes that, “Overall, rule of law reform in the post-conflict context has only 

minimally impacted on the complex and somewhat intangible social end goals 

associated with rule of law reform.”109  The challenge comes back to the question of 

how one can influence the development of a culture of the rule of law, in which both 

citizens and officials respect the law because it is the ‘right’ thing to do, through a 

process of largely technical institution building. 

  

In sum, development agencies have relied heavily on rule of law programming to 

resolve a wide range of issues, including redressing prior conflict and human rights 

violations, but without having a clear understanding of how those programmes 

should be structured or directed or of the likely impact of their interventions.  In a 

post-conflict or post-authoritarian setting, there is a danger of placing too much in 

the rule of law basket, both in terms of what strengthens it and what it can deliver.  

The broader it becomes, the more difficult it is to evaluate whether or not it has been 
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achieved.  For the purposes of this study, which is focused exclusively on domestic 

prosecutions, the rule of law outcome being assessed in necessarily narrow: the 

strengthening of the court system and its ability to deliver fair trials efficiently and 

with respect for due process.  In this respect, when rule of law reforms are 

undertaken prior to the onset of trials, this can help contribute to their success (while 

recognising that rule of law reform is a long term process).  For example, as will be 

discussed in Chapter 4, judicial reform measures in Argentina helped pave the way 

for future criminal trials.  However, even when looking only at impact on the court 

system, the large-scale undertaking of such prosecutions should not simply be about 

respecting international trial standards but also about re-establishing the relationship 

between citizens and institutions and taking the opportunity to build the legitimacy 

and credibility of those institutions in order to help embed a culture of the rule of 

law.  Given the focus of transitional justice efforts on guaranteeing non-recurrence of 

such crimes, the understanding of the rule of law has to be more than simply 

technical.     

2.5 Measuring the rule of law  

Just as there are a number of different ways of looking at and defining the rule of 

law, measuring it is equally as challenging, especially as one tries to move beyond a 

very technical definition.  This thesis takes into account some formal aspects but will 

also concentrate on substantive aspects of the rule of law.  In terms of the formal 

aspects, following Rachel Kleinfeld’s suggestion above, with respect to each of the 

case studies in this thesis, it will look at the extent to which the government is bound 

by law; the degree of equality before the law; law and order; predictable and efficient 

government; and provisions for the protection of human rights (which already starts 

to address substance).  

 

Unfortunately, there is no straightforward way of gathering comparative data on 

these issues over time and across countries. There is a dataset created by the World 

Justice Project for its Rule of Law Index.  The Index is broken down into the 

following categories:  Limited Government Powers; Absence of Corruption; Order 

and Security; Fundamental Rights; Open Government; Regulatory Enforcement; 
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Civil Justice; Criminal Justice; and Informal Justice.110 Each of these nine factors is 

further developed into sub-factors, for a total of 48 sub-factors.  The challenge with 

using this dataset for this thesis, though, is that it only began in 2012, meaning that it 

would not provide an historical baseline dating back when domestic prosecutions 

began in any of the country case studies addressed here.  Also, as the project has 

developed the questionnaire has also been changed, and the World Justice Project 

cautions against directly comparing data across years.111  The CIRI Human Rights 

Data Project is also not ideal, as it only contains data through 2011, and while the 

measurements include a range of civil and political rights, the closest to a proxy for 

the rule of law is a measurement of the independence of the judiciary.112 

 

The most appropriate index for use in this project appears to be the Freedom House 

Freedom in the World Index, which contains analysis from 1998 to the present.113  

While the Index initially only provided overall scores as well as scores for civil 

liberties and political rights, in 2014 it was disaggregated further and now includes a 

score for the rule of law.  Of course, no index is perfect, and all such quantitative 

measurements of the rule of law have been criticized for being inaccurate.  Critiques 

include the fact that they aggregate too many distinct elements into one 

measurement; that they try to distil a complex concept into component parts without 

a theory to drive these decisions; and that some of the more subjective measurements 

are vulnerable to bias.114  They have also at times been subject to manipulation by 

the states being assessed.115  Moreover, quantitative scoring does not, on its own, 

enable us to draw connections between the trials, civil society, and the development 
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of the rule of law.  Under the circumstances this study combines those historical 

measurements with secondary literature regarding the case studies and 

information collected through interviews to form a picture of the rule of law at the 

time of the transition.    

 

In order to examine these connections and more fully analyse the substantive aspects 

of the rule of law, interviews provided information about the experiences and 

perceptions of those who have engaged with the justice system as part of transitional 

justice prosecutions, whether as judges, prosecutors, lawyers, or civil society actors.  

The interviews focused on establishing the current state of institutions and the rule of 

law as perceived by different actors in the system and drawing out information 

regarding the role that civil society may or may not have played in the prosecutions 

themselves and vis a vis victims.  

2.6 Conclusion  

Understandings of the rule of law vary from the very thin – the rule by law approach 

taken by China, for example – to the thick – an understanding that incorporates 

respect for human rights as a crucial part of the rule of law.  In a transitional justice, 

context, however, where those who have suffered violations of their rights are 

seeking redress, a thick definition of the rule of law is the only appropriate one.  That 

is not to say that the aspects of a ‘thin’ rule of law are not important.  It is also 

crucial that the government be bound by law and that there be equality before the 

law, for example, and the prosecutions examined in this thesis will be judged in part 

of their adherence to basic fair trial rights.  But these should be a minimum.  In a 

setting where violations of rights have been the norm, some human rights protections 

should also be afforded.  Moreover, the rule of law must be understood to not simply 

be a technical exercise of reforming laws and institutions but also about re-

establishing the relationship between citizens and the institutions set up to serve 

them, in this case legal institutions.  Domestic prosecutions in these settings have the 

potential to build the legitimacy of institutions and thereby help to embed a culture of 

the rule of law, and their contributions to building the rule of law in transitional 

states should be evaluated in part on this basis. 
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Finding ways to measure rule of law is challenging, especially as one moves towards 

the thicker, richer end of the spectrum of definitions.  It is far easier to measure the 

technical outputs associated with the rule of law (legislation, existence of 

institutions) than it is to measure outcomes (the degree to which human rights are 

respected or to which the government is bound by law).  Nevertheless, this thesis 

attempts to provide insights into the state of the rule of law in each of the countries 

studied through a combination of quantitative indices and qualitative interviews.    
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Chapter 3:  Civil Society: Problems and Possibilities 

3.1 Introduction 

This thesis hypothesizes that there are three factors that will help domestic 

prosecutions as a form of transitional justice to advance and strengthen the rule of 

law: 1) legal institutions with existing capacity to enforce the norm of accountability; 

2) a strong civil society that is engaged in demanding accountability through the 

legal system; and 3) the support of elite actors.  It argues that civil society can play 

an intermediary role between the state’s efforts to investigate, prosecute, and punish 

gross human rights violations and serious violations of international humanitarian 

law; the victims themselves and their experience in the legal process; and the wider 

public’s perception of the legitimacy of the judicial proceedings and their outcomes. 

However, civil society is a broad term with no single definition.  Similarly to the rule 

of law, it is used differently in different contexts.  Civil society is also rarely a 

homogenous block but rather can often become a space for contestation.  This 

chapter explores what is meant by civil society, arguing that in the transitional justice 

field civil society should be understood to include both social movements and 

professional non-governmental organisations (NGOs) but that they need to be rooted 

in society and responsive to local needs (rather than external agendas) in order to 

fulfil this envisioned role.  The chapter also looks at some of the current debates 

around and challenges facing civil society and how those are affecting civil society’s 

potential for impact in the transitional justice space. 

3.2 Defining civil society 

The concept of civil society that emerged during the Enlightenment, advocated most 

strongly by Alexis de Tocqueville, emphasised the role of voluntary associations in 

acting as the watchdog of government, curbing the power of government institutions 

and promoting pluralism.  “A highly articulated civil society with overlapping 

memberships was seen as the foundation of a stable democratic polity, a defence 

against domination by any one group, and a barrier to anti-democratic forces.”116  

Critics of this approach, including Hegel and Marx, were concerned with the 

inequalities among public interest groups, fearing that it gives the elite greater power 
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in public life, and saw a role for the state in moderating those interests.  In yet a third 

conception of civil society, theorists such as Habermas put forth the idea of a ‘public 

sphere,’ a public space in which differences are negotiated and which is critical to 

the functioning of democracy.  

In the 17th and 18th centuries, civil society was linked to the concept of ‘civility’ and 

was defined in contrast to a state of nature.  At that time, civil society was not 

distinct from the state.  “Civil society was a society characterized by the rule of law, 

based on certain fundamental individual rights, which was enforced by a political 

authority also subject to the rule of law.  Indeed there was no clear distinction at that 

time between civil society and the state.”117  It was only with the emergence of the 

nation state in the late 18th and 19th centuries that civil society came to be defined in 

contrast to the state.  For thinkers such as Marx, however, the term was still very 

much connected to the political economy and the development of productive forces.  

The concept of civil society narrowed again in the 20th century to become distinct 

from both the state and the market and more connected to ideological and cultural 

struggles.118  The contemporary understanding of civil society is well summed up by 

Habermas:  

Civil society is composed of those more or less spontaneously emergent 
associations, organisations, and movements that, attuned to how societal 
problems resonate in private life spheres, distil and transmit such reactions to 
the public sphere.  The core of civil society comprises a network of 
associations that institutionalizes problem-solving discourses of general 
interest inside the framework of organized public spheres.119   

Ernest Gellner more directly addresses the relationship with the state in his definition 

of civil society as “that set of diverse non-governmental institutions, which is strong 

enough to counterbalance the state and, while not preventing the state from fulfilling 

its role as keeper of the peace and arbitrator between major interests, can 

nevertheless prevent it from dominating and atomizing the rest of society.”120  As the 

conception of civil society has evolved, it has come to represent the organisation of 

individuals outside of the state that provides a check on the state, in many cases 

serving a watchdog function.   
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In her exploration of global civil society, Mary Kaldor lays out five versions of civil 

society.  Societas civilis is civil society as a zone of civility, in which violence has 

been minimized; this definition juxtaposes civil society against a state of nature.  In 

the Bürgerliche Gesellschaft version, which draws on Hegel and Marx, civil society 

represents aspects of ethical life between the state and family.  The activist version is 

focused on self-organisation for the purposes of restraining state power and seeking a 

redistribution of power.  The neoliberal version of civil society, which is what we see 

most frequently in the international development sphere, is associational life that to 

some degree restrains state power but also provides a substitute for services 

previously provided by the state.  Finally, what Kaldor terms the postmodern version 

of civil society is a space for pluralism and contestation, which might include those 

that not everyone would consider ‘civil,’ such as nationalists and fundamentalists.121 

The first two definitions that Kaldor lays out are too broad for the purposes of this 

study – the type of civil society activity happening around transitional justice is not 

simply non-state activity or in the realm of civility.  It is organised with an agenda 

around holding both state and non-state actors accountable for violations of human 

rights, humanitarian, and international criminal law.  The final three definitions are 

closer to the type of civil society engaged with transitional justice mechanisms.  

However, most of the organisations involved are not service providers such as those 

described in the neoliberal version. 

The closest description to transitional justice organisations is what Kaldor terms the 

‘activist version’ of civil society, which she describes as “active citizenship, to 

growing self-organization outside formal political circles, and expanded space in 

which individual citizens can influence the conditions in which they live both 

directly through self-organization and through political pressure.”122  As mentioned, 

in this conception, civil society is oriented towards restraints on and a redistribution 

of state power.  “The activist version is about political emancipation.  It is about the 

empowerment of individuals and the extension of democracy.”123  This conception of 

civil society is appropriate in a transitional justice context for two reasons.  First, 

during periods in which the state overreaches, for example during authoritarian rule, 
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such as will be explored in the following chapter on Argentina, the civil society that 

emerges to contest that rule (or at least the practices of the regime) are specifically 

aimed at restraining state power.  Second, in the period of transition, when citizens 

are re-establishing their connections with state institutions that might have been 

complicit in the human rights violations committed, democratic participation takes 

on a new significance as new institutions are being shaped and new laws being 

drafted.  Civil society that is focused on transitional justice, seeking justice for past 

abuses and guarantees of non-repetition, is very much concerned with influencing the 

conditions in which people live.  Within this understanding, however, this study 

includes not only social movements and activist groups but also professional NGOs, 

where they reflect active citizenship.  Later in this chapter I will look at some of the 

criticisms of professional NGOs, including critiques that they do not always 

represent active citizenship, but many NGOs do continue to fit this definition and 

will constitute part of the research for this thesis. 

While most of the civil society organisations described in this thesis conform to the 

activist version above, the postmodern version cannot be ignored.  In Serbia, in 

particular, there is a nationalist form of civil society with an opposing agenda to that 

of human rights organisations advocating for transitional justice.  There the civil 

society space is very much a space of contestation around processes of 

accountability. 

Civil versus ‘uncivil’ society 

One of the difficult debates regarding civil society is whether the content of what a 

group (whether a registered NGO or not) is advocating has a bearing on whether it is 

a part of civil society.  For many people, civil society organisations clearly denote 

organisations pursuing liberal causes.  But in fact civil society is not all liberally 

minded.  As Michael Edwards describes, “This love affair [with civil society] has 

stirred passions on all sides of the political spectrum.  Conservatives see associations 

as vehicles for rebuilding traditional moral values, while progressives see them as 

vehicles for reinventing whole societies.”124  In the former Yugoslavia, there are as 

many demonstrations commemorating the fascist governments of the past as there 

are demonstrations against the current governments.  Whether it is veterans of the 
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Croatian ‘Homeland War’, anti-abortion activists in Latin America, or the pro-gun 

lobby in the United States, there are plenty of examples of civil society organisations 

and social movements that are not seeking what might be considered progressive 

social change.  Among the case studies in this thesis, this is especially the case in 

Serbia.  Within Serbia, there are nationalist, anti-accountability organisations 

working just as actively as human rights organisations.  The civil society realm has 

become an area of contestation, where the two types of groups are competing for the 

most compelling narrative about the accountability process and the future of the 

state.  Despite the anti-human rights, anti-justice agenda of the more nationalist-

minded groups, they do have deep roots in society, and it would be difficult to 

dismiss them as not constituting part of civil society. 

Kaldor looks at the growth of new social movements that are nationalist or 

fundamentalist in nature, including exclusive nationalist movements in the Balkans, 

Islamic and Hindu fundamentalists, and anti-immigrant movements in Western 

Europe.  These movements, despite being exclusionary and sometimes violent, have 

adopted many of the same tactics as those social movements that are seeking 

progressive change.  Kaldor contrasts contemporary social and 

nationalist/fundamentalist movements as follows: 

 The weakness of both ‘new’ social movements and NGOs is that although 
they have widespread moral authority, they are largely composed of an 
educated minority and they lack the capacity for popular mobilization.  They 
are often part of the informational ‘haves’ – they have credit cards and access 
to the Internet and satellite television, they can afford to travel and meet each 
other.  The ‘new’ nationalist movements appear to fill the gap left by the 
‘taming’ of ‘old’ social movements and their virtual demise after the end of 
the Cold War.  They can appeal to the ‘ontological insecurity’ of the ‘have-
nots’ – those who are excluded from the new global class built upon global 
financial transactions, global communications and air travel…It is the 
nationalist and fundamentalist movements, not the democratic movements, 
that seem better able to capture popular sentiment, at least in some parts of 
the world.125 

The vote for Brexit in the UK and the election of Donald Trump in the United States, 

both in 2016, would suggest that nationalist, anti-immigrant movements are, indeed, 

garnering some success.  Although it is uncomfortable to do so, on some level we 

have to acknowledge that these are popular movements that we cannot easily exclude 
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from a definition of civil society.  As John Ehrenberg states, “It is not enough to 

describe [civil society] as a mediating sphere of voluntary association supported by 

communitarian norms, for many organisations are destructive of civility and many 

local norms erode democracy.”126 

The fact that these movements are often co-opted by governments (for example, pro-

Settlement organisations have been exempted from Israel’s NGO transparency bill, 

and Donald Trump has benefited enormously from the National Rifle Association’s 

support) makes it even more difficult to generalise about civil society.  While it is 

being restricted on the one hand, it is being tactically used on the other.  “Any civil 

society can be created, supported, manipulated, or repressed by any state, and it is 

profoundly misleading to try to conceptualise it apart from political power.”127  

When organisations become too aligned with partisan politics, though, their status 

within civil society is brought into question.  “[A]ny association that claims to 

promote the public interest is in dangerous water when it allies itself with a partisan 

political agenda, since it forfeits its claims to represent the broader agenda of civil 

society.”128  

The tension arises from the fact that many scholars and practitioners who promote 

the concept of civil society understand it to meet certain normative standards:  

tolerance, non-discrimination, non-violence, trust and cooperation are common 
denominators, along with freedom and democracy…In this sense, civil society 
represents the institutionalization of ‘civility’ as a different way of living in the 
world, a different kind of society in which all institutions operate in ways that 
reinforce these positive social norms so that civil society becomes ‘a society 
that is civil.’129   

While this leads to an image of civil society actors as principled and honest, “in the 

real world they are nearly always mixed in their motivations and interests.”130  

Referring to active civil society networks in Rwanda prior to the 1994 genocide and 

Lebanon during the civil war, both of which were responsible for fomenting divides 

in society, Edwards notes that, “Clearly the problem here is not collective action per 

se, but collective action allied to other factors that turn it in particular directions for 
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good or for ill…Some associations could be excluded because they deliberately seek 

to destroy the rights of others to participate in civil society through violence, but 

judgments about the rest would be unlikely to meet a universal consensus.”131 

It is therefore difficult to define civil society by its substantive aims and intentions, 

and it is important to recognize that civil society organisations are far from 

homogenous.  Throughout this thesis, most of the civil society organisations 

described are those that promote human rights, but the tension that exists between 

different movements of civil society is present underneath and comes most visibly to 

the fore in the cases of Serbia and Bosnia, where nationalist-minded (and usually 

politically supported) victims’ associations can come into conflict with organisations 

advocating for truth and justice with respect to all crimes committed during the 

conflicts, regardless of ethnicity. 

3.3 Promises and limitations of civil society 

This thesis argues that civil society organisations have helped strengthen transitional 

justice processes where civil society is strong and engaged in accountability issues.  

Specifically, it argues that where civil society is involved in domestic prosecutions, it 

can help strengthen those prosecutions’ contribution to developing the rule of law.  

However, civil society has had many aspirations placed upon it over the years, and it 

is important to be realistic about both the promise and the limitations of civil society.  

This section reviews some of the hopes and potential that academics and 

practitioners have seen in civil society as well as some of the reasons for caution.  

In the period immediately following the collapse of the Berlin Wall and the end of 

the Cold War, there was a heady optimism about the potential for widespread 

democracy promotion on a global scale.  Francis Fukuyama announced the end of 

history and the triumph of western liberal democracies.132  A number of scholars, 

including Fukuyama, Robert Putnam, and Larry Diamond, revived Tocqueville’s 

ideas about the role of associational life in democracies and began promoting civil 

society as a key component of a strong democracy.  The work of these ‘neo-

Tocquevillians’ became influential in foreign policy circles, and civil society 

promotion became a central feature of democratization programmes.  “The neo-
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Toquevillian position is that democracy is strengthened, not weakened, when it faces 

a vigorous civil society and that successful transitions to democracy are possible only 

if civil society or ‘something like it’ either predates the transition or is established in 

the course of a transition from authoritarian rule.”133  Robert Putnam’s work drew a 

broad link between social capital and development, suggesting that more social 

capital would lead to more democracy and better economic outcomes.134  Civil 

society was promoted as a check on the state and as a vehicle for encouraging greater 

political participation.  As this was a relatively ‘simple fix’ that held a great deal of 

promise, development agencies quickly moved to supporting civil society in 

countries undergoing a transition to democracy, including seeding the creation of 

civil society organisations (i.e., NGOs) where none existed previously. 

While there has been a great deal of enthusiasm for civil society and its potential to 

strengthen democracy, it is important also to recognize its limitations.  As Larry 

Diamond points out, it is necessary to delineate what civil society can and cannot do.  

He sets out several of the key roles that it can play, including:  checking government 

power; stimulating political debate; encouraging tolerance, compromise, and respect 

for opposing viewpoints; creating alternative channels for representation of interests; 

generating interests that cut across political polarities; training future political 

leaders; and providing access to information.  However, he also points out some 

critical limitations of civil society.  For example, where state corporatism exists, 

interest groups may be controlled by the state and unable to pose a serious challenge 

to state authority.  On the other hand, where there are no limits on the autonomy of 

civil society, weak states may become overwhelmed by the demands of civil society 

and mediate between competing interest groups.135  

Shari Berman has also highlighted the potential negative impacts of civil society in 

contexts where the political institutions are weak.  Based on a study of the role of 

associational life in Weimar Germany, where the multitude of clubs and associations 

served as a recruiting ground for the Nazi regime, she concludes that, “For civil 
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society to have the beneficial effects neo-Tocquevilleans posit, the political context 

has to be right: absent strong and responsive political institutions, an increasingly 

active civil society may serve to undermine, rather than strengthen, a political 

regime.”136   

There have been many critiques of the ‘importation’ of civil society by international 

donors promoting a democratization agenda.137 As referenced above, following the 

Cold War, the World Bank, the US Agency for International Development, and other 

government development agencies seized on NGOs as a vehicle for democracy 

promotion globally, in part influenced by scholars touting the benefits of civil 

society.  As a result, significant amounts of money were funnelled to civil society 

organisations in a wide range of contexts, from the former Soviet Union to Latin 

America, Africa, and Asia. The decision, therefore, to seed and support NGOs as part 

of a development agenda was driven more by what Western aid agencies believed 

was important and less by demands from within the host country.  In some ways, this 

approach was taken without a thorough analysis of the local context and the history 

of civil society in the particular country.  Writing about funding for NGOs in the 

post-Soviet region, Sada Aksartova writes, “donors initiated programs supporting 

professional NGOs because — for a variety of reasons, symbolic, organizational, and 

political — it made sense to the donors, and not because post-Soviet societies were 

found to be especially well-suited — for symbolic, organizational, economic, or 

political reasons — to such assistance.”138  Russia is an example of a state where 

civil society investment for the purposes of democracy promotion has not yielded the 

anticipated results; despite heavy investment by bilateral and private donors,139 

Russia has regressed towards authoritarianism under Putin. 
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Armine Ishkanian describes what she refers to as ‘genetically engineered civil 

society,’ or NGOs that received a massive influx of Western funding that helped 

them grow at an unnatural rate.   

 

Similar to genetically modified crops, they also began to colonise and squeeze 
out all indigenous competitors, becoming the dominant type in their 
environment. In the process, in many places existing civil society lost its 
diversity and was reduced to professionalised NGOs that were engaged in 
advocacy or service delivery and that supported, in theory if not in practice, 
liberal Western values.140   

 

These organisations tend to represent the interests of their benefactors more than the 

interests of their beneficiaries, and they are often rewarded by donors for their ability 

to imitate Western NGOs rather than on the basis of their deep impact in society.  

When donors privilege this type of NGO over more activist groups that might have 

greater grassroots support but do not conform to the professionalised model donors 

favour, divisions can start to occur within civil society.  “The critics (social 

organisations) not only view the builders (professionalised NGOs) as having been 

co-opted by the state, but also consider them as advocates of the neo-liberal 

economic agenda.”141  This explanation suggests that in some contexts there may be 

two civil societies:  one that is genuine and one that is manufactured.  

 

The NGO-isation of civil society over the past 30 years is discussed in more detail 

below.  There are real questions, though, as suggested by Ishkanian, regarding the 

extent to which some of these professional NGOs constitute civil society in terms of 

their links to real domestic demands. There is also a problem in many countries with 

GONGOs – government organised non-governmental organisations – but here I am 

primarily concerned with those organisations that have been ‘created’ with external 

funding and support. Although many of the organisations interviewed as part of the 

research for this thesis do receive foreign funding (primarily from private donors and 

not necessarily from governments), most were founded and created by local actors in 

response to local needs and do not conform to the description of ‘genetically 

engineered civil society.’  Nonetheless, the civil society sectors in Bosnia and Serbia 

are undoubtedly weaker than in other regions as a result of the phenomenon 
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described above.  In Bosnia, in particular, there was a huge injection of funding 

following the conflict that was intended to promote democracy and peacebuilding 

through capacity-building of the NGO sector.  Many of the organisations established 

in the early days of the transition when funding was far more plentiful than it is now, 

have not survived, and others have had to reinvent themselves to keep up with 

shifting donor priorities.  Civil society has not been able to engage very effectively in 

the accountability process in Bosnia in part because of funding streams that pushed 

transitional justice and human rights organisations in other directions and that have 

privileged the role of inter-governmental organisations over domestic civil society. 

Professional NGOs versus civil society 

The ‘activist’ version of civil society employed in this thesis, described as self-

organisation outside formal political circles for the purposes of restraining state 

power, leaves open the form that such civil society can take.  There are many debates 

about the extent to which social movements or NGOs constitute civil society, and 

this section seeks to outline some of those debates.  Transitional justice organisations 

tend to encompass both – including social movements that then become NGOs – and 

for that reason analysis of civil society in this thesis will include both, but it is still 

important to be aware of some of the criticisms of NGOs and how this shapes how 

they are perceived domestically.  In order to fulfil their potential role as interlocutors 

between state-led prosecutions, victims, and the public, civil society organisations 

need to have deep connections within society and be perceived as legitimate.  While 

some organisations examined in this thesis, such as those in Bosnia, suffer from 

some of the problems described here (which, I argue, has contributed to the lack of 

progress in Bosnia), others, such as those in Serbia are at risk of being undermined 

by a growing negative discourse about NGOs that has developed as some of these 

criticisms have been politically instrumentalised. 

During the Cold War period, much of the civil society action taking place globally, 

whether in Eastern Europe or Latin America, was in the form of social movements.  

Dissidents in the former Soviet Union were printing samizdat and distributing it 

underground; mothers of the disappeared in Argentina were marching on the Plaza 

de Mayo.  At that time, though there were NGOs in many countries, especially in the 

West and North, they were not as plentiful as they are today.  Following 1989, with 
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the support of many bilateral donors, the number of NGOs globally increased 

dramatically and became the dominant form of civic organizing in many places.  

This has had an important impact on how people view and understand civil society. 

For many governments today, as well as general publics, the term ‘civil society’ has 

become synonymous with the professional NGO sector.  However, while the NGO 

sector is probably the most visible manifestation of civil society, it is far from the 

only representation of it.  Civil society may take the form of unregistered 

associations, local sports clubs, even just groups of neighbours coming together to 

address a problem.  At the height of the ‘refugee crisis’ (some would argue it is more 

a crisis of migration policy and political will) in Europe in summer 2015, there were 

many examples of average citizens offering assistance to refugees where 

governments were failing to provide or even obstructing support.  That type of 

citizen organizing is just as much a part of civil society as is an NGO like Amnesty 

International. 

The growth of the NGO sector and the increasing dominance of the NGO model has 

led to criticisms of NGOs by activists within civil society and has also resulted in 

criticisms of ‘civil society’ by those who understand the NGO sector to be 

synonymous with civil society.  These range from critiques of the funding models for 

NGOs to questions surrounding their impact and representativeness.  These critiques 

are often instrumentalised against human rights organisations, by governments and 

others who are threatened by their work.  Many of these critiques stem from genuine 

concerns but do not necessarily apply to all organisations.  Nonetheless, many 

organisations can be vulnerable when these criticisms become generalised to 

‘NGOs’.   

One of the criticisms levelled at NGOs is that their missions and priorities have been 

distorted by the demands of their donors.  This is particularly the case with 

governmental donors, though it can happen with private donors, as well, especially 

the large ones.  With government donors, priorities are usually driven by foreign 

policy aims, and those priorities may influence the types of projects they will fund 

(and most government funding tends to be project-based rather than general support, 

which sends organisations into cycles of initiating projects that they may not be able 

to sustain).  Private donors are more independent in their funding priorities, but their 
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funding programmes may be based in a particular theory of change that leads them to 

influence the direction of an NGO’s activities.  Kaldor notes that the relationship 

between NGOs and government donors “can also lead to a damping down of the 

advocacy role of NGOs since NGOs are fearful of losing their sources of income; in 

Afghanistan, for example, no American NGO even questioned the official air drop of 

humanitarian supplies, although European NGOs did so.”142  Although this is a 

legitimate criticism, I would argue that it pertains more to development and 

humanitarian NGOs than it does to human rights or other social change-oriented 

NGOs.  Humanitarian groups tend to take an ‘objective’ and non-critical stance 

towards all governments, usually as a matter of policy to protect their missions and 

staff.  Development NGOs are often service providers, and their advocacy roles may 

be limited in any event.  Development organisations also tend to receive a majority 

of their funding from governmental sources, whereas advocacy organisations (such 

as human rights organisations) are more likely to receive support from private 

sources.  Indeed, many human rights organisations have internal policies prohibiting 

the receipt of government funding specifically to maintain their independence.  

Similarly, most advocacy organisations do not accept funding from companies, 

which is another criticism that has been directed towards NGOs in development 

contexts (where the companies in question may be doing harm). 

While the availability of funding depends in part on geography, the three case studies 

examined in this thesis – Argentina, Bosnia, and Serbia – have all experienced a 

decrease in funding over time as middle-income countries that are perceived to have 

moved beyond the conflicts of the past.  Nonetheless, a strong civil society sector 

exists in Argentina, where organisations are able to generate some local funding to 

complement foreign funding.  In Serbia, the human rights sector is smaller and 

primarily supported through foreign funding.  In Bosnia, the civil society sector is 

weaker and has been dominated by donor demands.  As will be discussed further in 

Chapter 6, funding cycles in Bosnia, where most of the funding is coming from 

governmental donors, have resulted in Bosnian organisations being very project-

driven and not able to build up a longer-term agenda or work plan that responds to 

their own beneficiaries.   
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Some activists also do not see professional NGOs as the locus of change, viewing 

them as disconnected from the societies and beneficiaries they were set up to serve.  

These activists also believe that social change requires a more egalitarian approach, 

and they have organised themselves into looser social movements, eschewing the 

hierarchy implicit in most organisations.  These movements rely on grassroots 

organising and social media and often function with the support of volunteers rather 

than professional staff.  Black Lives Matter is a good example of a successful social 

movement that is not backed by a registered organisation.  The women’s marches 

that took place across the globe in early 2017 are also an example of grassroots 

public organising in support of a particular cause that took place with the support of 

but outside of the structures of any particular NGOs.  To the activists involved in 

such movements, they are even more representative of civil society than the NGOs, 

because, by their nature, they can demonstrate at least some public support and are 

solely focused on promoting social change with no need to maintain their own 

structures (one of the criticisms of NGOs being that a certain percentage of income 

always has to go back into the NGO in order to sustain it).   

Marina Sitrin, writing about the social movements in Argentina following the 

financial collapse in December 2001, describes a concept of horizontalism 

(horizontalidad).  “As its name suggests, horizontalidad implies democratic 

communication on a level plane and involves – or at least intentionally strives toward 

– non-hierarchical and anti-authoritarian creation rather than reaction.  It is a break 

with vertical ways of organizing and relating.”143  For activists such as these, NGO 

structures are not commensurate with the values of the movement and do not reflect 

the change they would like to see in broader society.  Again, these are legitimate 

criticisms and may indicate a new future for civil society, but they do not apply 

equally to all organisations.  In Argentina, many of the transitional justice 

organisations grew out of or have strong connections with social movements of 

victims.  In Serbia, some of the organisations involved with transitional justice, such 

as Women in Black, were connected to the peace movement during the conflict.  In 

Bosnia, the picture is more complicated:  while there are many associations directly 

connected to victims’ movements they are organised along ethnic lines and therefore 
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tend to fracture civil society rather than organise it in the interest of broader social 

change. 

For the purposes of this thesis, civil society should be understood to encompass all of 

these manifestations of civil society.  While many of the examples drawn on are 

NGOs, they are not the only form of civil society under consideration and expected 

to have an impact in a transitional justice setting.  Further, not all NGOs suffer from 

the vulnerabilities identified here. 

Foreign funding debate 

In many countries, the NGO sector is looked upon with some suspicion, as it is often 

seen as being comprised of elites and receiving support (particularly financial 

support) from others who are seen as disconnected from local issues and cultures, 

including foreign governments and foreign foundations.   Accusations levelled at 

NGOs include attacks on their legitimacy – both that they are not deeply connected 

to their own societies or to the beneficiaries they purport to serve and that they are 

serving foreign interests and importing foreign values that are not appropriate to the 

local culture.  They are also often accused of lacking transparency and 

accountability, or of being accountable upwards (to foreign donors) rather than 

downwards (to local society).  These trends all have the potential to affect 

transitional justice organisations (indeed, it is directly affecting them in some 

countries), which in turn impact on their ability to contribute to strengthening 

transitional justice processes.  As restrictions on civil society grow, the work of 

human rights and transitional justice organisations will be threatened.  This section 

outlines some of the challenges facing civil society today.  Even in countries where 

no legislative restrictions have been passed, NGOs remain vulnerable to this negative 

discourse.  It threatens their legitimacy, when it is their legitimacy that puts them in a 

position to help deepen the impact of transitional justice. 

Over the past five years, governments across the globe have been proposing and 

enacting legislation designed to restrict the work and the impact of civil society.  In 

September 2016, the International Center for Not-for-Profit Law reported that since 
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the beginning of 2015, states had enacted 64 laws limiting civil society.144  These 

states were not limited to a particular region but spread around the globe.  The types 

of restrictions that states place on civil society include restrictions on the receipt of 

foreign funding, obstacles to registration and to accessing financial services such as 

bank accounts, and burdensome reporting requirements ostensibly for the sake of 

transparency but that in practice distract organisations from their actual missions. 

Foreign funding has been one prominent and relatively easy way for governments to 

target civil society, both because it can reduce an organisation’s funding, and thereby 

its ability to do its work, and because it helps build a narrative about the foreign and 

hostile nature of NGOs.  On the one hand, it is true that many NGOs, especially 

those focused on issues such as human rights, tend to receive the majority of their 

funding from a small group of foundations, mostly located in the Global North, and, 

for those that will accept government funding, from a handful of Western 

governments.  The organisations interviewed as part of this research for the most part 

conform to this funding model.  Receiving the majority of funding from abroad does 

present a challenge for organisations when it comes to demonstrating local support 

and legitimacy.  On the other hand, this situation exists in part because of a lack of 

alternative options.  Many countries lack a tradition of philanthropic giving or tax 

incentives to encourage charitable gifts.  Even where there is a tradition of charity, 

human rights issues are often seen as too controversial and political.  Raising funds 

from individuals can be time-consuming and challenging, even for well established 

organisations, as it tends to require a heavy investment of human resources in order 

to generate gifts from a sufficient number of people to form a healthy portion of 

income.  In some contexts, the challenges to civil society and human rights have 

actually increased individual giving – for example, human rights groups in Israel saw 

their income from individual donations increase when a transparency law targeting 

NGOs was passed, and when the Trump administration imposed a travel ban on 

citizens from certain Islamic nations in early 2017, the American Civil Liberties 

Union raised an unprecedented $25m in one weekend – but these are more likely 

exceptions than the norm.  In countries such as Russia, where the government has 

quite successfully demonized NGOs, it is almost impossible for organisations to raise 
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sufficient funds from domestic sources.  In light of the growing restrictions on cross-

border philanthropy, there is now exploration within the NGO sector of alternative 

business models, to help NGOs identify other ways of generating income or 

sustaining their work, rather than remaining reliant on foundations.145 

The narrative crafted by governments to undermine civil society can be quite 

effective, particularly in regions where there has been a heavy foreign investment to 

create a civil society sector.  In Russia and other parts of the former Soviet Union 

and Eastern Europe, including the former Yugoslavia, USAID and others (most 

prominently the Open Society Foundations) poured large amounts of money into 

civil society organisations following the collapse of communism in the belief that 

building a strong civil society would strengthen the nascent democracies in those 

countries.  I have already touched on some of the debates regarding the success of 

those efforts.  However, what it did do was create relatively well-paid jobs at a time 

when other parts of the economy were failing.  As a result, NGO workers in some 

places became seen cynically as well-to-do and just in it for the money.  This is 

almost certainly an unfair characterization (especially of activists who have risked 

their lives for some unpopular causes), and in many cases the funding eventually 

moved on, leaving many dedicated activists with very few resources, but nonetheless 

the perception stuck. 

Donors have not always helped the situation with their demands for NGOs to 

become increasingly professionalized.  By insisting that NGOs function more and 

more like business (understandably done to protect investment in the organisations), 

they also contributed to a situation in which many of those same organisations 

became more focused on their internal structures and functioning and perhaps 

invested less in building connections with broader society.  Because work focused on 

human rights and transitional justice tends to be heavily legally oriented, it is often 

difficult for the average layperson to understand.  The professionalized staff required 

for the work (often lawyers) will often be drawn from the most well-off and highly 

educated portion of society, and in some situations they may be more comfortable 

discussing technical points of law with colleagues in Geneva or New York than in 
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relating to those in their own societies, whether victims of human rights violations or 

potential detractors of their work.  Many of the more successful organisations have 

come to understand that and have begun to invest more in public outreach and 

communications in an effort to build a better understanding of their work and the 

issues they address among the broader population.  There is also an effort to move 

beyond lawyers and to engage staff with different skill sets in organisations. 

While this section has been dedicated to explaining why NGOs are vulnerable to the 

negative discourse that has been generated about them, this is not intended to suggest 

that NGOs are not achieving any successes or that all of them have failed to build 

public constituencies.  Many of the organisations interviewed in the course of this 

research, especially those in Argentina, enjoy public support and close connections 

with families of those affected by the human rights abuses the organisations are 

seeking to redress.  Those organisations that have struggled from limited public 

support, which is the case for some of those interviewed in Serbia and Bosnia, it is as 

much a result of the divisions in society connected to the conflict as it is about the 

NGOs themselves.  The issues these groups are trying to address are so contentious 

that it is not surprising that it would be difficult to generate widespread public 

support for their work. 

Restrictions on civil society also do not just target NGOs.  There have also been a 

growing number of legislative restrictions on the right to protest.  In Spain, the 

Citizens’ Security Law, which came into effect in 2015, restricts the right to protest 

near parliament, senate, and regional parliament buildings and even levies penalties 

on those using social media to circulate information about protests.146  The law was 

enacted in response to public protests regarding austerity measures in Spain.  In the 

United States, more than 20 states have proposed bills that seek to limit the right to 

protest, many of which are dressed up as traffic regulations but actually are aimed at 

limiting civic action.147  Most of these laws have been proposed following the 

protests that accompanied Trump’s election and the early days of his presidency.  

The scope of these legislative efforts indicates that many states are threatened by all 
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forms of civil society activities and that they want to limit the democratic actions 

organised by individuals and organisations.  

Why is civil society being targeted? 

The systematic efforts that states are making to restrict the activities of civil society 

raises the obvious question: why?  Why go to such lengths to try to shut down 

NGOs?  One reason could be the dramatic increase in the number of NGOs over the 

past 30 years.  As Michael Edwards describes, while it is difficult to measure trends 

in associational life overall, “we are left with one unambiguous fact about trends in 

associational life worldwide: the number of formally registered non-governmental 

organisations have risen substantially since 1989.”148  As NGOs have grown in 

number, they have also become more visible and outspoken as a sector, and it may 

be that we are witnessing a backlash against that growth. 

Moreover, if NGOs were ineffective, there would be little purpose to investing the 

time and resources towards constraining them.  They are targeted, at least in part, 

because they have succeeded in serving as a check on state power, and the states 

don’t like it.  NGOs that bring cases against states in international fora and that raise 

criticisms of government policies and actions in domestic and international media 

make it more difficult for states to take whatever action they choose, which is why 

states are pushing back not only on civil society but on their international 

commitments.  As states become more insistent about state sovereignty, a civil 

society that advocates for them to adhere to international obligations and that is 

increasingly globally connected becomes more of an obstacle and something that 

needs to be controlled.   

In some situations, there has been a direct connection between such civil society 

crackdowns and transitional justice.  In Kenya, President Uhuru Kenyatta and Vice 

President William Ruto were indicted by the International Criminal Court for their 

roles in the post-election violence in 2008 thanks to the efforts of local NGOs that 

monitored the violence and provided information to the ICC.  Kenyatta and Ruto 

blocked all attempts at investigation, including intimidating witnesses, until the ICC 

dropped the case in December 2014 for lack of cooperation.  As soon as the case was 
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dropped, the government began cracking down on NGOs, deregistering them on 

spurious grounds, seeking new legislation to control their registration and operation, 

and making public statements connecting NGOs to terrorists.  The main targets of 

this crackdown were those organisations that had been involved in the ICC case, 

though the crackdown was not limited to them.   

It is also worth noting that NGOs have been negatively affected by international 

counterterrorism efforts.  In these cases, states are trying to comply with regulations 

imposed upon them and may not be targeting civil society for explicitly political 

reasons.  The Financial Action Task Force (FATF), an inter-governmental body set 

up in 1989 to set and promote implementation of standards for combating money 

laundering and terrorist financing, produced a set of eight recommendations to deal 

with terrorist financing in October 2001, immediately following 9/11.  

Recommendation 8 identified the charitable sector as particularly vulnerable to 

abuse.149  The FATF guidance encouraged states to regulate the sector more 

stringently.  Following a long lobbying campaign and extensive negotiations with 

FATF, the language of the recommendation has now been changed, but the tone has 

already been set, and it will take some time for states to shift their approach to 

dealing with charities.   

3.4 Civil society and transitional justice 

Civil society was long neglected as a subject of study in the transitional justice field, 

with most research focusing on the efficacy of different transitional justice 

mechanisms rather than on the agents of transitional justice themselves.  That has 

shifted in recent years, though, with the role of civil society in transitional justice 

moving closer to centre stage.  Although there are a number of different approaches 

scholars have taken to examining civil society’s participation in transitional justice, 

one of the overriding themes emerging from the literature is that civil society 

provides a space for debate regarding the norms, mechanisms, and aims of 

transitional justice. 
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Ruti Teitel and Iavor Rangelov undertook a review of global civil society and 

transitional justice in 2011 that looks at how, as transitional justice mechanisms 

themselves have become more international in nature (for example, with the 

establishment of the International Criminal Court), civil society has also extended its 

reach from the local and national to the regional and global.150  Drawing on the case 

study of the former Yugoslavia, they note, “civil society advances plural and often 

conflicting conceptions of justice and serves as an arena where the discourse and 

practice of transitional justice are contested and negotiated, both within and beyond 

the state.”151  Because these debates are increasingly transnational and not limited to 

a particular state, civil society is engaging in these debates at an international level. 

A 2013 edited volume looks specifically at transitional justice and civil society in the 

Balkans and tries to relate theories on the role of civil society in democracy 

promotion to transitional justice.  “The more people participate in civil society, the 

more they internalize the norms of participatory democratic citizenry and the more 

they create their own political reality and are, as a result, able to deal with the 

traumatic pasts.”152  Many of the contributions in the book highlight civil society as a 

space for contestation, where different narratives of the past and visions for the 

future vie for dominance, whether politically or socially.  For example, one of the 

authors writes about, “the vast diversity of Romanian civil society groups with a 

stake in the transitional justice process: these include groups that support, groups that 

oppose, and groups that are indifferent, to the politics of the past.”153 

Paul Gready and Simon Robins have recently critiqued existing literature on the role 

of civil society in transitional justice and sought to bring in lessons from an evolving 

civil society.  They categorise existing approaches to civil society into five 

typologies:  comparative advantage, which suggests that civil society performs 

certain functions better than the state, especially where the state is weak; 

comparative advantage as applied specifically to transitional justice (for example, 

																																																								
150 Ruti Teitel and Iavor Rangelov, “Global Civil Society and Transitional Justice,” in Global Civil 
Society 2011, ed. Martin Albrow and Hakan Seckinelgin (New York: Springer, 2011), 162-177. 
151 Teitel and Rangelov, “Global Civil Society and Transitional Justice”, 170. 
152 Zala Volcic and Olivera Simic, “Localizing Transitional Justice: Civil Society Practices and 
Initiatives in the Balkans,” in Olivera Simic and Zala Volcic (eds) Transitional Justice and Civil 
Society in the Balkans (New York: Springer, 2013), 9. 
153 Zala Volcic and Olivera Simic, “Localizing Transitional Justice: Civil Society Practices and 
Initiatives in the Balkans,” 10. 



	 77	

David Backer lays out specific roles for civil society in transitional justice settings 

include data collection and monitoring; representation and advocacy; collaboration, 

facilitation, and consultation; service delivery and intervention; acknowledgement 

and compensation; parallel or substitute authority; and research and education154); 

mechanism-specific roles for civil society; evidence-based approaches to the role of 

civil society; and transnational advocacy, which looks at civil society in a 

transnational setting.155  Their argument is that this existing body of literature 

focuses on and analyses ‘old’ civil society, i.e., NGOs that perform traditional 

advocacy, research, and monitoring roles, and ignores the contributions of a ‘new’, 

emerging civil society.  According to Gready and Robins, “new civil society 

champions autonomy, independent action and the modelling of alternatives, often 

choosing not to see the state as a principle reference.”156  They reference a movement 

of victims of violence of the conflict in Nepal that “has articulated an agenda of 

‘resisting representation’ by NGOs and favoured forming their own organisations, in 

many cases organisations that have emerged and principally acted locally.”157 For 

Gready and Robins, new social movements have the potential to change how we 

understand transitional justice processes by “challenging narrow, elite-led processes 

with mobilization around a politics of the everyday.”158 

It is true that, as described earlier, the nature of civil society is changing and there is 

more interest among activists in movements outside the traditional confines of a 

registered NGO.  This is being driven not only by the interests and priorities of 

activists, but also in some cases by the realities posed by the restrictions on NGOs, 

which are forcing activists to become more creative.  Nonetheless, NGOs still remain 

the most common form of civil society engaging with transitional justice processes, 

and if there has been no examination of ‘new’ civil society involvement in 

transitional justice, there has still been relatively little exploration of the role that 

‘old’ civil society is playing in transitional justice settings.  My interest is not only in 
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the specific functional roles that Backer lays out but also in the impact that civil 

society is able to have on the aims of transitional justice.  What is it able to achieve, 

or to make possible, that the state on its own would be incapable of achieving?  How 

does its interaction with transitional justice mechanisms strengthen those 

mechanisms? 

While, as has been discussed at length, civil society, and particularly the NGO model 

that has come under particular scrutiny, has its limitations, it does still have 

significant potential to promote human rights and justice.  The criticisms levelled at 

NGOs are justified in many cases, but just as it may have been a mistake to believe 

that all NGOs could have a positive impact on democracy, it would equally be a 

mistake to write off all NGOs as lacking in impact.  They have made important 

contributions to building up the norms and standards for human rights and 

international justice over the years and have taken numerous cases on behalf of 

victims of human rights violations, in domestic and regional courts and before 

international mechanisms.  The International Criminal Court was created under 

pressure from a large coalition of human rights NGOs, and many of those 

organisations have remained involved with the Court, sometimes putting pressure on 

it and sometimes offering assistance to it, with the aim of making the Court as 

effective as possible and helping it to achieve its mission.  Many organisations (and 

social movements) maintain deep connections with victims in transitional justice 

settings and actively seek to address their needs and the needs of broader society.  

The role that these groups play deserves further consideration and examination. 

3.5 Conclusion 

Civil society is a concept that has evolved over time and that reached its heyday in 

the 1990s, when it was taken up by foreign policy experts and development agencies 

as a critical part of overseas democracy promotion.  The adoption of civil society in 

this context resulted in civil society taking on a particular dominant form – formally 

registered NGOs with hierarchical structures – and in a proliferation of those NGOs 

globally.  As a consequence, those NGOs are now facing a backlash, most strongly 

from governments seeking to control their activities, but also from some activists 

who reject the professionalization that has taken place in the NGO sector.   
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Nonetheless, there are many NGOs, as well as other forms of civil society, that 

continue to play an important role in the human rights and transitional justice fields.  

Furthermore, there is still much to be understood about the impact that these 

organisations are having on transitional justice outcomes.  As explored in this thesis, 

they have the potential to help strengthen the rule of law outcomes of domestic 

prosecutions by acting as interlocutors between state-led prosecutions, victims, and 

the public. If they are to effectively play this role, though, they will need to have a 

certain level of trust and legitimacy in society.  This legitimacy stems in part from 

being connected to at least some part of society (such as victims of violations) and 

responding to its needs, but current anti-NGO discourse could undermine the 

strength of some of these organisations in the future.  The next three chapters will 

look at case studies of transitional processes (domestic prosecutions) in Argentina, 

Serbia, and Bosnia, and examine the role that civil society organisations have played 

in those contexts. 
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Chapter 4: Argentina, where civil society taught the state to walk 

4.1 Introduction 

Argentina offers a useful case study for analysing the relationship between 

prosecutions and the development of the rule of law.  In exploring the question of 

whether domestic prosecutions help strengthen the rule of law – and the factors 

necessary for success in doing so – Argentina’s current trials provide insights into 

the value of independent institutions and the role of civil society in that process.  The 

central argument of this thesis is that the extent to which prosecutions are able to 

have a meaningful impact on the rule of law is contingent upon the prior 

development of legal institutions within the state, the extent to which civil society 

has been engaged in demanding accountability through the legal system, and the 

support of elite actors. In the case of Argentina, civil society has been the central 

force behind making prosecutions possible – through legal challenges and political 

pressure – and has played an important role in the prosecutions themselves.  

Furthermore, the courts, particularly the Supreme Court, underwent significant 

reform before the opening of the current prosecutions for dictatorship-era crimes.  

This ensured that the courts had a certain level of independence before taking on 

such a politically sensitive task.  

Argentina was under the control of a military regime from 1976 to 1983, during 

which time the state illegally detained, tortured, and forcibly disappeared thousands 

of people.  In the 35 years since the transition from a military government to a 

civilian democratic system, Argentine society and the state have struggled to come to 

terms with the abuses committed during the ‘Dirty War’ that the military waged 

against those perceived to pose a threat to the state, including opposition political 

activists, students, and trade unionists.  During the seven years of military 

government, there were four successive juntas – governing coalitions – consisting of 

the heads of the three branches of the military.  While there was a successful initial 

effort to hold the junta leaders responsible for crimes against civilians, a subsequent 

de facto amnesty limited accountability for 20 years until the legislation was 

overturned following legal challenges from human rights organisations.  There are 

now hundreds of trials taking place across the country. 
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While the trials have had a limited impact on how contemporary human rights 

violations are handled in provincial courts, the experience of handling hundreds of 

such cases has strengthened the capacity of the federal judiciary and developed its 

expertise in adjudicating human rights cases.  The public prosecutor’s office, 

encouraged by cases brought by human rights organisations, has also become more 

sophisticated and more adept over time, helping to advance efforts to address, for 

example, cases of sexual violence and corporate complicity in dictatorship-era 

crimes.   

This chapter traces the development of the court system through the period of the 

dictatorship and the transition to the reopening of prosecutions in the mid-2000s, 

examines the conduct of the trials, and looks at the interaction between the 

development of the prosecutions and developments in the justice system.  The role of 

civil society in the struggle for accountability and advancement of the judicial 

processes is highlighted throughout to demonstrate its centrality to the process. 

4.2 History of the courts 

Although Argentina has nominally been a constitutional democracy since 1853, 

between the first coup d’etat in 1930 and the final one in 1976, the state was 

characterised by a series of military interventions interspersed with civilian 

governments.  These political changes took their toll on the judiciary, which was 

subjected to repeated purges.  The first Peronist government impeached three of five 

justices in 1946, and the military responded when it took power in 1955 with a purge 

of the court.  This initiated a cycle of judicial turnovers in which the Supreme Court 

was reappointed with each transition to and from military rule.159  This clearly had an 

impact on the independence of the judiciary, as individual judges depended on the 

executive to maintain their positions.  On the other hand, courts continued to 

function as a nod to the constitutional order, even while the rule of law was 

completely undermined by the discretionary power of the regime. 

In 1976, immediately following the takeover of the military government, all of the 

Supreme Court justices were replaced, along with judges from some federal courts of 
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appeal and state supreme courts.160  As was the case with previous military 

governments, it was accepted that the junta would replace the individual members of 

the Court with judges who shared the military’s basic outlook and ideology.161  Five 

new Supreme Court justices were appointed just over a week after the military took 

power, four of whom were career judges with conservative leanings.162  During this 

period, the military government also passed a series of decrees limiting civil and 

political rights, and it was in part the responsibility of the Court to enforce those 

decrees.  The Supreme Court recognized the military’s power to suspend the 

constitution in 1976.163   

The greatest pressure on the courts during this period probably arose from habeas 

corpus (amparo) petitions that were submitted on behalf of those who disappeared in 

state custody.  While several professional human rights organisations appeared 

during the dictatorship (notably the Center for Legal and Social Studies (CELS) and 

the Permanent Assembly for Human Rights (APDH)), much of this work was carried 

out by individual lawyers.  In the late 1970s, Argentina was also visited by 

delegations from the Organisation of American States as well as foreign 

governments investigating reports of enforced disappearances and torture.  It is 

estimated that some 80,000 amparo petitions were filed during the dictatorship; 

however, most of them were summarily rejected.164  Given the constricted space for 

dissent and the firm control of the military government through the early years of the 

dictatorship, there was little incentive for the Court to respond to the habeas corpus 

claims.  However, this was the beginning of engagement between a legally oriented 

civil society and the courts, and it helped frame the battleground for addressing the 

abuses of the military regime as residing within the courts.  It was not until 1981 that 

popular protests began to gain any momentum, bringing together political parties, 

human rights groups, and trade unions.  These protests reached a peak in March 

1982, when tens of thousands of people marched on the Plaza de Mayo to denounce 
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the policies of the military regime.165  In June 1982, the military called for 

democratic elections to be held the following autumn. 

As Gretchen Helmke points out in her analysis of judicial independence in 

Argentina, during the lead-up to the democratic transition, it was not at all clear 

whether the Supreme Court would again be replaced following a transition back to a 

civilian government.  While the historical approach had been to replace the justices 

with every successive change in government, some argued that to do so would 

further destabilise the country.  Moreover, the military government, particularly 

following its failed intervention in the Falkland Islands (known as the Malvinas in 

Argentina) in 1982, included judicial continuity among its demands to the political 

opposition.166  However, during the electoral period mass graves were discovered at 

the same time that human rights groups were gaining more notoriety and getting 

more information into the public sphere.  This increasingly called into question the 

role that the judiciary had played throughout the military regime and raised doubts 

about the judges’ record of protecting human rights.   

Raul Alfonsín, one of the founders of APDH, won the democratic elections in 

October 1983 and immediately turned to fulfilling his campaign promises to punish 

the military leaders responsible for the crimes committed during the junta period and 

to create greater safeguards for civil and political rights.  His government proposed 

nullifying the self-amnesty law put in place by the military government before its 

exit, reforming the Military Code to give broader powers of review to civilian courts, 

putting in place the policies to allow for prosecution of guerrilla and military leaders, 

repealing anti-subversive laws put in place by the military, ratifying international 

human rights treaties, reforming the federal criminal procedure code, and amending 

the Military Code to eliminate military jurisdiction over civilians.167  These steps 

helped put in place the conditions necessary to be able to seek accountability for the 

crimes committed by the military during the dictatorship.  As someone who had 

emerged from the human rights movement, Alfonsín understood the reforms that 

would be required, though he had to proceed carefully in light of the ongoing power 

of the military.   
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Regarding the composition of the judiciary, there were debates about the degree to 

which the federal judiciary should be purged; however, there was consensus that the 

Supreme Court needed to be completely replaced.  Accordingly, the Alfonsín 

government sought out individuals with the status to help rebuild the legitimacy of 

the Court.  “In contrast to the concerns of the military junta, the Alfonsín 

administration seemed to place very little priority on building a strictly professional 

court or one that was even necessarily politically homogenous.  Rather…the 

Alfonsín court was best characterized as composed of individual ‘stars.’”168  Also 

important for the trials regarding the crimes of the military regimes were the lower 

courts of appeal, particularly the Buenos Aires Federal Appeals Court.  If the 

military courts did not carry out investigations of prosecutions of the military leaders 

quickly enough, the federal courts of appeal would have the right to seize jurisdiction 

over the cases (and even if a case was heard by a military court, appeal to a civilian 

federal court would be mandatory).  Therefore, the focus at that level of the judiciary 

was on appointing judges that had a reputation for supporting human rights.169  In 

one sense, this was a continuation of the top-down change that had characterised 

earlier periods; however, rather than seeking out judges who would kowtow to the 

executive, the focus was on finding judges that had proved their independence under 

the previous regime. 

In fact, the Buenos Aires Federal Court of Appeal took over the prosecution of the 

military commanders in December 1984.  That highly publicised and well known 

trial resulted in the conviction of five of the six leaders of the first two juntas for 

torture, abduction, murder, and rape.  The three members of the third junta were 

acquitted.  The convictions were appealed to the Supreme Court, which upheld them 

with some small amendments.  “Instead of naming them as perpetrators, the supreme 

court convicted the commanders for complicity in felonies committed by their 

subordinates.  Both the supreme court and the trial court refused to convict the 

members of the junta for conspiracy or participation in the criminal deeds of their 

colleagues, as the prosecution had requested.”170  This weakened the convictions 
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somewhat, but the fact of their conviction was nonetheless an important statement 

that officials would be held accountable for crimes during the Dirty War. 

Around 2,000 criminal complaints were filed with the courts asking for charges to be 

brought against military officers for the types of crimes for which the commanders 

had been convicted.  However, very few were actually prosecuted.  Whereas the trial 

of the commanders, given its high-profile nature, was handled relatively expediently, 

the trials of other officers proved to move much more slowly.  Jaime Malamud-Goti 

identifies two reasons for this.  First, he points to the fact that the inquisitorial system 

in place in Argentina required a heavy burden of evidence that was time-consuming 

and difficult to accumulate.  Second, the fact that the military had first jurisdiction 

over the case created significant delays.171   

[C]onflicts of jurisdiction became inevitable obstacles.  Some progressive, 
democratic judges felt that they had a duty to thwart the intervention of the 
military courts, which, in their perception, had been given unreasonable 
privilege by the Alfonsín administration.  In spite of the supreme court’s ruling 
that the military tribunals were the competent trial courts, these judges decided 
to try human rights violators themselves, and their stance produced endless 
delays.  Conservative judges, too, were a cause for sluggishness: by 
dispatching cases to the military courts with no further supervision, these 
judges granted power to the military courts to immobilize the proceeding 
indefinitely.172  

The delays in the prosecutions resulted in increased pressure on the government as 

the military grew more opposed to the trials over time.  In 1986, under pressure from 

the military, the government passed the Full Stop law, which placed a cut-off (60 

days from the passage of the law) on the filing of criminal complaints related to the 

military junta period.  The courts also had to take action within those 60 days or the 

complaint would cease to be valid.  Human rights groups and others flooded the 

courts with complaints in advance of the deadline.  Although part of the 

government’s calculation had involved passing the law in December, so that the 

period before the deadline would fall during the January holidays (during which the 

federal judiciary normally closes), the judiciary reacted unexpectedly.  “To the 

chagrin of the government and the delight of the public, many federal court of 

appeals judges cancelled their January holiday that year, processing as many cases as 

they could before the deadline passed.  By the end of February 1987 more than 300 
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high-level officials had been indicted on charges of violating human rights.”173  

Indeed, during the Alfonsín period, the human rights trials helped improve the 

perception of the judiciary immensely, as judges suddenly became ‘civic heroes’.174  

Nonetheless, the Full Stop law proved insufficient to address the concerns of the 

military.  In April 1987, a military compound was taken over by a group of officers 

when an officer charged with torture sought to escape the jurisdiction of the civilian 

courts.  Alfonsín negotiated with the military officers to put down a rebellion, and at 

that point the government felt real danger in continuing to prosecute military 

officials.  Soon afterwards it passed the Due Obedience law, which prevented 

prosecution of officers below the rank of colonel.  The goal of the law was to limit 

prosecution to those officers who would have had significant command 

responsibility and exonerate lower level personnel – many of whom would have 

carried out acts of torture, rape, and murder – on the basis that they were simply 

carrying out orders.  The Supreme Court confirmed the constitutionality of the law, 

but it still failed to satisfy the military, which felt that the law presented them as 

mindless subordinates rather than self-sacrificing patriots.175 

There was a series of small revolts on the part of the military between 1988 and 

1990, but by that point, the presidency had passed to Carlos Menem, a Peronist, who 

pardoned all those who had been convicted during the Alfonsín administration for 

crimes related to the Dirty War.  This essentially meant that from about 1987 

forward bringing criminal complaints for torture and enforced disappearances during 

the Dirty War was impossible.  The combination of laws in place, plus the pardons, 

had created an amnesty that placed accountability beyond reach.  It was still possible 

to seek information about and charge officials with the kidnapping of children, which 

was a particular feature of the Argentine Dirty War.  Small children were taken from 

their parents’ custody when the parents were arrested, or babies were taken when 

pregnant detainees delivered in detention.  Parents were told that the children were 

being placed with relatives when in fact they were given over to couples loyal to the 
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regime for adoption.  Cases regarding such kidnappings and adoptions continued to 

be heard, but with the ironic result that the crimes against the parents could not be 

heard.   

Menem had made a campaign commitment not to change the composition of the 

Supreme Court; however, within three months of taking office he proposed 

increasing the number of justices from five to nine.  His administration cited the 

inefficiency of the Court and the fact that it was overburdened as the target of the 

proposed reform, but it was largely perceived to be a political move.176  Menem 

intended to pursue massive economic reforms (including dismantling and privatising 

state-owned industries and stripping away barriers to foreign investment), and he did 

not want the Court interfering with these plans.  While there was speculation at the 

time that Menem was concerned about the Court’s reaction to the pardons for the 

military officers convicted during the Alfonsín administration, economic 

considerations appear to have been the main motivation for his efforts to control the 

Court.177 

The plan to increase the size of the court (and fill the vacancies with justices loyal to 

Menem) was not without its critics.  The Court itself spoke out against it (arguing 

that increasing the number of justices that would need to review each case would not 

increase efficiency), as did the Colegio de Abogados, the Buenos Aires Bar 

Association, and the International Commission of Jurists.  Nonetheless, with a 

Peronist majority in the Senate, Menem was easily able to get the reform passed.  

The appointments for the four vacancies have been widely criticised:  most had little 

qualifying experience and all were known to be Menem supporters.  The judiciary 

subsequently plummeted in public esteem.  By 1992, only six percent of lawyers 

thought that judges were independent.178   

The judiciary was again a central campaign platform in the 1999 elections that saw 

Menem’s defeat.  However, incoming president Fernando de la Rúa did not move 

against the Court before the country descended into economic crisis in December 

2001, forcing his resignation.  The interim president who succeeded him, Eduardo 
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Duhalde, attempted to impeach the Supreme Court, but Congress dropped all of the 

charges nine months into the process.  Therefore, the Court that was in place at the 

time of Nestor Kirchner’s election in 2003 was basically the same Court that Menem 

had established as part of his court-packing plan in the early 1990s. 

Almost immediately after assuming the presidency, Kirchner moved against the 

Supreme Court, initiating impeachment proceedings against a few who refused to 

resign.  Over the following two years, three justices resigned and two were removed 

by Congress following impeachment proceedings.  In 2003, Kirchner also issued a 

decree setting new guidelines for the appointment of justices that were intended to 

increase the transparency of the process.  These included publication of the 

candidates’ backgrounds, public hearings in which candidates would need to answer 

questions, and a process by which members of the public could register objections to 

judicial candidates.  Furthermore, legislation passed in 2006 reduced the size of the 

Supreme Court back to five members, reversing the reform implemented by Menem.   

The reforms led by Néstor Kirchner following his election put in place a judiciary 

that was both capable of handling trials regarding the crimes of the past and that had 

the legitimacy to carry them out.  Whereas Menem’s reforms were quite clearly 

perceived as stacking the court in his favour, Kirchner’s reforms were generally seen 

as an attempt to make the court more independent.179  Rather than seeking out 

individuals who would carry out his policies, he appointed people with the proper 

credentials for the job.  These changes meant that the court was already in a better 

position heading into the current trials than it had been since the Alfonsín 

government.  While the changes were primarily carried out at the level of the 

Supreme Court, they were viewed as significant for the whole system of justice.  As 

the most visible part of the judiciary, a legitimate Supreme Court gives legitimacy to 

the judiciary as a whole.  Also, although power within the judiciary is dispersed in 

the sense that lower court judges are not bound by decisions made by higher level 

courts, for a lower court judge, having an independent Supreme Court offers political 
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backing and legitimacy for making independent decisions.180  The true independence 

of the Argentine judiciary has always been under question, and Gretchen Helmke, 

writing about the pre-Kirchner period, put forth an argument of ‘strategic defection’ 

to explain why the Court would occasionally rule against the government, arguing 

that such decisions were not acts of independence but precisely demonstrated its lack 

of independence, as the decisions would come as the executive was weakening and 

power was shifting to the opposition.181  The fact that the Kirchner government 

supported the human rights trials is, therefore, significant, and some actors have seen 

the Court’s behaviour during this period as another example of its bowing to the 

pressure of the executive.182  Nonetheless, the Court established by Néstor Kirchner 

was largely seen to have set in place the framework for the judiciary to legitimately 

carry out prosecutions of those involved in the commission of crimes against 

humanity in the late 1970s and early 1980s, a process which by that point had 

already been set into motion and which the Kirchner government supported. 

4.3 Moving from impunity to accountability 

In describing the state of the rule of law prior to the start of the current trials, many 

interviewees referred to the state of complete impunity that the amnesty laws had 

created.  Judges were essentially told to stop the work that they had begun in 

investigating these cases, and some people found it difficult to reconcile that halt 

with the rule of law.  Therefore, in the common understanding of the state of the rule 

of law, there appear to be two separate issues:  the lack of independence of the 

Menem judiciary and the total subjection of the justice system to the executive on the 

one hand and the overriding impunity for past crimes on the other.  While Kirchner’s 

reforms addressed the first, the second remained a problem for some who felt that the 

country could not consolidate the rule of law or call itself a democratic state so long 

as there was no accountability for the past. 

Some elements of the judiciary had already been attempting to tackle the problem of 

impunity through the very narrow window afforded them.  That effort took the form 

of Truth Trials (Juicios por la Verdad) in which judges heard victims’ testimonies 

and tried to establish the facts of an incident without assigning criminal liability to 
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the perpetrators.  These trials began in 1998, first in Buenos Aires and later 

throughout the provinces.  Although these trials could not address the lack of 

criminal accountability, they at least provided some outlet for victims to tell their 

stories and generated a greater body of knowledge about what had occurred during 

the dictatorship.   

The gates to full accountability were initially pushed open in 2001 with a decision by 

a federal court judge that the amnesty laws were unconstitutional, a decision that was 

enabled by the work of human rights organisations.  The case, known as the Simón 

case, involved the theft of an eight-month-old baby who was abducted with her 

parents in 1978.  The parents, Jose Poblete Roa and Gertrudis Hlaczik, were held and 

tortured at a clandestine detention centre in Buenos Aires called the Olympus.  Both 

were disappeared.  The daughter was eventually found 22 years later living with a 

retired police lieutenant colonel and his wife, thanks to an investigation that was 

assisted by the Abuelas de la Plaza de Mayo.  The 2001 case charged two police 

agents with stealing and giving the baby to the couple.  As the theft of children was 

not covered by the amnesty laws, there were a number of cases dealing with these 

crimes throughout the intervening period between the halt of the first trials and the 

reopening of prosecutions in the mid-2000s.  As mentioned earlier, however, 

although the theft of the child could be prosecuted, the torture, disappearance, and 

death of the parents could not be touched.  According to Human Rights Watch, “The 

case would have progressed like any other theft of minors case, were it not for a legal 

action brought by CELS in October 2000, asking [Judge] Cavallo to invalidate the 

full stop and due obedience laws and to charge Del Cerro, Simón, and seven other 

military and police officers also for the torture and “disappearance” of Poblete and 

Hlaczik.”183  In response, Cavallo ruled that the full stop and due obedience laws 

violated Articles 29 and 118 of the Argentine Constitution and that they were a 

violation of Argentina’s obligations under international law.  Simon was charged 

with illegal arrest and torture (Del Cerro’s poor health prevented his indictment).  He 

appealed, and eventually the case went to the Supreme Court, which confirmed the 

ruling, invalidating the full stop and due obedience laws.  In its ruling, the Court 

relied upon the 2001 Inter-American Court of Human Rights ruling in the Barrios 
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Altos case, in which it found amnesty laws to be incompatible with a state’s human 

rights obligations under the American Convention on Human Rights.184 

That decision, which had been pursued by victims and human rights organisations 

for twenty years, finally allowed cases to proceed through the justice system.  The 

response was quick and overwhelming.  According to the Office of the Prosecutor, 

since the reopening of the trials to the end of October 2017, 2,971 people were 

accused of crimes pertaining to the military dictatorship.185  Of those, 818 had been 

convicted, 99 acquitted, 492 had died, and 531 were awaiting sentencing.186  The 

Néstor Kirchner government encouraged the re-opening of the trials by making 

prosecution of Dirty War crimes part of the state’s human rights policy, and so far 

that approach has been maintained.  Because the cases pertain to policies and acts 

carried out by military forces, the federal courts have jurisdiction over all of the 

cases.  However, they are dispersed across the country in regular federal criminal 

courts; no special chambers have been created to handle these types of crimes.  This 

means that the system has had to learn how to manage both the volume of cases and 

the specific nature of these crimes. 

Conducting the trials 

A sudden flood of historic, complex cases would overwhelm most legal systems, and 

capacity issues have been a concern for the Argentine courts from the beginning.  

However, a series of innovations has helped address some of the key problems. 

By most accounts, the early stages of this process suffered from disorganisation, but 

in 2007 a special coordination office was created within the Office of the Attorney 

General, the prosecutorial unit for crimes against humanity, in order to streamline the 

assignment and investigation of cases.  The need for a coordinating system was 

particularly brought home following the disappearance of Jorge Julio López in 2006.  

López was a key witness in one of the first trials following the reopening of 

prosecutions, a case against Miguel Etchecolatz.  Etchecolatz had been the Director 

of Investigations of the Buenos Aires Provincial Police during the early years of the 
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military dictatorship, and he had been head of one of the clandestine detention 

centres.  López had been a detainee at a number of centres and was able to provide 

extensive testimony against Etchecolatz and others.  Hours before López was to give 

his final testimony, he disappeared and has never been found.  This was an early 

demonstration of some of the challenges that the legal process could face and that it 

was necessary to take greater precautions vis a vis witness protection.   

This unit is credited with helping galvanise and make possible prosecutions in the 

provinces of Argentina, outside of Buenos Aires, by providing both common 

strategies and monitoring.  Where prosecutors were seen to be struggling, they could 

be paired with more experienced prosecutors to accompany them or in some cases 

even take over management of the case to demonstrate how it should be handled.187  

It also helped mitigate administrative excuses for not moving forward with the trials.  

One lawyer described the initial voluntary creation of ad hoc committees to assist 

with the trials – formed of legal professionals committed to the process – simply to 

try to prevent the state agencies from limiting the trials because of a lack of human 

resources to handle the number of cases.188   

Another early innovation was the consolidation of cases into ‘mega-trials’.  Rather 

than attempt to deal with individual complaints brought by victims, those that relate 

to the larger clandestine detention centres, such as ESMA or Vesubio, have been 

brought together into mass trials in which the testimony and claims of individual 

victims are heard but considered together as evidence against the officials of the 

centres.  In these cases, it can take over a year to hear all of the testimonies, but 

nonetheless they are considered more efficient than multiple smaller trials.  

Moreover, this consolidation allows for the presentation and analysis of patterns in 

the treatment of the detainees and the punishments to which they were subjected and 

helps to establish the systematic nature of the crimes committed during the 

dictatorship.  Similarly, it was decided, both for the sake of efficiency and to avoid 

re-traumatizing victims, that witness testimony would be accepted across cases.  So, 

for example, if a victim had been moved between different detention centres (as 

many people were), he or she could give one statement that could be used in the 

trials regarding any of the relevant detention centres.  This decision helped establish 
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a uniform approach to the problem and contributed to speeding up the judicial 

process slightly.   

The technical knowledge and capacity of the federal judiciary to take on these cases 

was also an issue of concern.  These are highly complex trials that require 

establishing not only the commission of a single crime but drawing links between 

individual crimes and the systematic repression of the civilian population.   

The truth is that the federal courts, federal prosecutors, at least at that time – 
today it is a bit better – were not well qualified in criminal investigation. And 
even less regarding this type of organized crime. So that was a difficulty and an 
area in which there had not been not much progress, plus the elapsed time: 
more than 20 years had passed since the events, which meant that the 
documents were not easy to rebuild or to locate. But the technical capacity was 
an obstacle and even today, in some cases, still is.189 

Despite these early challenges, the general feeling is that the prosecutions have 

proceeded without significant problems.  Victims have complained about the length 

of time that the trials have taken in some instances, but given that these are complex 

crimes and that the collection of evidence is challenged by the passage of time, the 

delays are usually for understandable reasons and not a deliberate obstacle to justice 

or a result of incompetence.  Human rights organisations have sometimes criticised 

the findings of judges as too conservative or not going far enough, but the judges 

themselves feel that they are doing what they can within the bounds of the law.  They 

are taking the job seriously in that they are scrutinizing the available evidence and 

trying to apply the law to the facts of that case; where the evidence simply is not 

there, they have to be conservative about the judgments that they come to.  Some 

observers noted the number of acquitted in the cases to date (99 as of October 2017) 

and saw that as evidence that the courts are being responsible – despite the existence 

of a state policy to prosecute these crimes – to honour due process guarantees and to 

make the best judgments possible in each case.   

One of the strongest debates has been about the detention during trial of the accused, 

most of whom are now in their 70s or 80s.  It is up to the judge whether to allow the 

accused to remain in ‘home detention’ or in jail while the trial is ongoing.  In cases in 

which the judge determines that the accused presents a flight risk, he or she may 

order that the accused remain in jail, a decision that is often challenged by the 
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families of the accused on the grounds of the age or health of the defendant.  This is 

an issue that has divided many in society, as some believe that the state should have 

the capacity to monitor and control the movements of defendants without holding 

them in prison.190  There was also an outcry in 2017, when the Supreme Court 

applied the ‘two for one’ law, which said that the time spent in prison prior to a 

conviction should count double towards time served against the total sentence, in the 

case of a someone convicted of crimes against humanity.191  Congress subsequently 

amended the law to clarify that it could not apply in human rights cases. 

Provincial experience 

There has been some unevenness of the handling of cases between Buenos Aires and 

other provinces.  Because the crimes in question were committed by military forces, 

federal courts, not provincial courts, have jurisdiction over the cases.  However, the 

cases are distributed among federal courts in different parts of the country, 

depending on where the commission of the crimes took place.  A large number of 

cases, of course, are being handled in Buenos Aires, where there has also been a 

great deal of activity in terms of media coverage, visible human rights organisations, 

and engaged judges and prosecutors.  However, in a province such as Tucumán, 

which is more conservative, the momentum of the cases has been slower.  Indeed, 

the momentum of the whole transition was slower, as the governor of the province 

during the dictatorship, Antonio Domingo Bussi, was also elected governor of the 

province in 1995.  Bussi, an Army General, led a campaign against left-wing 

insurgency in Tucumán, and during his administration union leaders and students 

were among those targeted.  There was a clandestine detention centre in the province 

where torture was practiced.  During the Alfonsín period, Bussi was indicted for 

human rights violations, but his prosecution was halted by the introduction of the 

Full Stop law, and he was one of those pardoned by Menem.  Following his election 

in 1995, he served as governor for four years, during which time he was accused of 

embezzlement.  However, he went on to be elected both to the lower house of 

Congress in 1999 and as mayor of San Miguel de Tucumán in 2003, positions that he 

was denied because of the ongoing allegations both of crimes against humanity and 
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embezzlement.  In 2003, he was arrested for the 1976 disappearance of Congressman 

Guillermo Vargas Aignasse, and as more cases began to be opened, he faced 

additional charges.  In 2008, he was convicted of committing crimes against 

humanity and sentenced to life imprisonment (he died in 2011 while under house 

arrest).  That Bussi continued to be elected to such positions despite the popular 

knowledge of his participation in crimes against humanity – not to mention 

corruption – is an indication that in the province only a minority were calling for his 

prosecution.   

A further challenge has been that the local judiciary has historically been comprised 

of members of only a few families.  There is therefore an existing tension between 

newcomers to the bench, appointed on the basis of merit, and those who come from 

judiciary families, where there is at least the perception that connections play a 

stronger role than merit.  There was little judicial turnover following the end of the 

dictatorship, meaning that some judges in the province were compromised (which 

was true across the federal judiciary but becomes more noticeable in a smaller 

jurisdiction).  As explained by one human rights activist in Tucumán, “[What 

happens in Tucumán] is the same as what happens at the national level, but at the 

local level it is much more clear, or more visible – for those of us working in this 

area, not for the general community – that the networks of power and complicity 

involve the same judiciary that is to resolve these questions.”192     

Pushing through politically sensitive prosecutions – in a province in which local 

powerholders were complicit in some of the crimes of the dictatorship – has been 

challenging.  Nonetheless, there have been no specific criticisms of the way that the 

cases have been handled, and convictions have still been made.  In Tucuman to date 

there have been 10 ‘mega-trials,’ the largest of which dealt with the clandestine 

detention centre.  Speaking of the case of Bussi, one lawyer described how, in the 

beginning, “no one wanted to testify or make a statement; there was a great deal of 

resistance.  Then, seeing that people began to be committed to working on this issue, 

and to trying, the judges found it difficult to say no.”193 
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In general, it is also worth noting that there have been cases brought against judges 

and other justice officials for their participation in the crimes of the dictatorship.  

This has been true in Buenos Aires as well as in the provinces.  This has served to 

remove compromised officials and redeem the institution that much more.   

Impact of the trials after a decade 

The current wave of trials, which began in earnest in 2006, has undoubtedly 

improved the understanding of human rights and crimes against humanity among 

judges, prosecutors, lawyers, and even the general public.  This entails both a greater 

understanding of the commitments of the state in general and what constitutes 

violation of obligations in these areas as well as the specific ways in which the 

Argentine government committed violations and crimes against humanity during the 

military junta period.  There is a greater awareness of the truth and an increased 

human rights discourse in society.   

In the context of the Cristina Kirchner administration, however, the human rights 

discourse became complicated.  Because the Kirchners (first Néstor and then 

Cristina) made human rights so central to their political platform, using the trials as 

an example of their commitment to human rights, the term has become extremely 

politicised.  During the 2015 elections, human rights, and the trials of which the 

Kirchner administration has been so supportive, became campaign instruments.  

Even Julio César Strassera, one of the prosecutors in the original trial of the military 

junta commanders in 1984 is on record as denouncing human rights as “a form of 

attracting votes and nothing more,” and calling for an end to the trials of former 

military officials.194  Therefore, while the trials have increased awareness of human 

rights on the one hand, the politicisation of those trials helped contribute to a 

backlash against human rights on the other.  Following the election of President 

Mauricio Macri in November 2015, there was uncertainty about how the change in 

administration would affect the progress of the trials.  In practice, Macri has publicly 

agreed that the trials should be allowed to run their course while simultaneously 
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making cuts to certain state offices, which have threatened to affect the efficiency of 

the trials.195 

Another issue that was emphasised through interviews is the fact that trials have 

helped reduce impunity.  This is true insofar as crimes dating to the military 

dictatorship are concerned.  As impunity for these crimes was seen as one of the 

greatest impediments to establishing a system based on the rule of law, the trials 

have been incredibly important to re-establishing a sense of accountability and 

sending a message that impunity for the gravest crimes is not acceptable.  This 

should not be underestimated.  One lawyer involved in human rights cases indicated 

that responses to habeas corpus claims have strengthened since 2003.  One 

explanation for that may be the changes made to the Supreme Court in 2005, but 

there may also be a connection with the broader recognition of the need to provide a 

judicial remedy for abuses. 

Because the process of truth and justice is precisely grounded in the need to 
ensure protection, investigation and punishment, when we present a habeas 
corpus regarding the situation of all prisoners in the province of Buenos Aires, 
what we are presenting is a discussion about what is the capacity of judges to 
understand such a large problem as the conditions of detention of all prisoners 
in the province of Buenos Aires…it has to do with effective judicial remedies, 
which was the hub that we proposed to disarm the situation of impunity. 196 

To an extent then, judicial responses to human rights violations have improved as a 

result of judges’ and prosecutors’ exposure to human rights issues through the trials 

for dictatorship-era crimes. 

4.4 Connecting to contemporary human rights violations 

Despite these advances, there is some question as to how accountability for crimes of 

the past relates to accountability for similar violations in the present.  Abuses by 

current police forces, for example, are difficult to prosecute, and there is a relatively 

low rate of conviction for police violence.  Between 1983 and 2013, 213 people 

disappeared in the custody of security forces in Argentina and 4,100 people were 
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shot or tortured to death by police forces.197  In Buenos Aires alone, 2,857 people 

were killed in confrontations with security forces between 1996 and 2012.198  There 

have been a few well publicised cases in recent years, including that of Luciano 

Arruga.  Arruga was 16 years old when he went missing in 2009.  He had been 

approached by police in 2008 and asked to commit theft in the ‘liberated zone’ of La 

Matanza in Buenos Aires.  ‘Liberated zones’ are areas of the city in which the police 

rarely operate and where crime is rampant.  Arruga refused to participate, and shortly 

thereafter he began to be stopped regularly by the police and harassed.  The night of 

his disappearance, witnesses claim to have seen a boy fitting his description forced 

into a police vehicle and later at the police station.  He was never seen alive again, 

but his body was found in October 2014 buried in a cemetery as an unidentified 

individual and wearing different clothing to that in which he left the house.  In 2010, 

Arruga’s family requested that the case be investigated as an enforced disappearance, 

and human rights groups have consistently used this language to refer to the case.  

Given the recent history of Argentina and the fact that, especially today, the abuses 

of the armed forces are so widely condemned, the term ‘enforced disappearance’ is 

very resonant of the past and should elicit a strong reaction.  This appears to have 

been true on a social level, in that the media has widely covered the case and civil 

society took up support of the family, but the reaction of the state was slow.  The 

first investigating prosecutor in the case had to be removed for obstructing the 

investigation, the police involved in the case were not removed until 2013, and it was 

only following the a habeas corpus claim (filed by CELS on behalf of the family) in 

April 2014 that any progress on finding the body was made.  A similar case made 

headlines in 2017, with the disappearance of Santiago Maldonado, who was last seen 

alive fleeing from security forces that were breaking up a protest in Patagonia.  His 

body was found three months later floating in a river, and the precise circumstances 

surrounding his death are yet to be determined.  Opposition leaders and human rights 

groups have criticised the handling of the investigation into his disappearance, while 

Macri has stated that he stands by the security forces.199     
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In late 2013, as part of an attempt to negotiate higher salaries with the government, 

the provincial police (across Argentina, though the provinces most effected were 

Córdoba and Tucumán) ceased working in certain areas of major cities, leading to 

looting and theft in those areas.  There have been allegations that the police actually 

targeted poor areas and let people know which zones would not be policed, 

encouraging crime in order to strengthen their negotiating hand.200 

There are several possible explanations for the ways in which contemporary police 

violence is handled differently than the institutional violence committed through the 

structures of the military government.  The first, clearly, is scale.  With estimations 

of up to 30,000 victims of the military junta and systematic violence that amounted 

to crimes against humanity, present-day police abuse does not amount to a directly 

comparable phenomenon.  Nonetheless, one would intuitively expect that the 

response to abuse of state power would be similar.  And although on a different 

scale, the lessons that prosecutors and judges have learned from prosecuting the 

crimes against humanity cases, all of which are based on common domestic criminal 

law, should aid the prosecution of cases against any state forces committing smaller 

scale crimes of torture or abuse of power, for example.  The second problem, though, 

is that while the military crimes are subject to federal jurisdiction, most police abuses 

are under the jurisdiction of the provincial courts.  Therefore, while the capacity (and 

sensitivity) of federal judges and prosecutors has been built through the conduct of 

these trials, that has not necessarily translated across the justice system to courts at 

other levels.  As described by one interviewee: 

[T]he judiciary should have learned much from the investigation of the crimes 
of the dictatorship and that learning should also be applied to the investigation 
of other institutional violence. That is not necessarily happening in practice, 
partly because the mandates are different: the Federal Judiciary is judging 
crimes against humanity, and common [provincial] judges are in charge of 
cases of institutional violence. So there is a deficiency that should be corrected, 
so that learning moves from one justice sector to another.201 

Finally, the challenges facing prosecutors are much different in cases involving 

retired military officers (from a military that is now largely powerless from a 

political perspective) than in cases involving current police officers.  Prosecutors rely 
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on the police for their investigations, meaning both that any investigation into police 

abuse involves the police investigating its own and that prosecutors will be reluctant 

to alienate their relationship with the police by opening an investigation. 

Michelle Bonner has explained the different treatment of current police abuses 

through the discursive frames that the media and civil society organisations use in 

describing the abuses of the past and the present.  She describes three ‘discursive 

obstacles’ to applying the frames of the past to the present:  

(1) ‘human rights’ is a term that is specific to what happened during the 
dictatorship; (2) insecurity due to crime justifies current police violence; and 
(3) the socioeconomic background of victims affects whether or not certain 
acts are considered human rights abuses (e.g., disappearance, arbitrary 
detention, torture).202 

Bonner poses these challenges to human rights organisations and transitional justice 

mechanisms, suggesting that they must continue to try to make explicit links between 

the treatment of middle-class political activists by the military in the 1970s and of 

poor youth by the police today, including through demonstrating how certain sectors 

of society are identified as ‘other’ and threatening.  However, to date, the trials, 

while generating significant coverage of human rights in the media, do not appear to 

have met this challenge.  On the other hand, human rights organisations do appear to 

be trying to draw connections and use the skills that they have learned.  “The 

Argentine anti-repression movement against institutional violence or police brutality 

emerges from the experience of human rights organizations in the dictatorship.  

Learning to use legal tools and go to court and claim an injustice and a violation of 

state crimes: that’s something that state terrorism gave us, that’s what we learned.”203 

While some of the reform efforts taken to date have addressed the threat posed by the 

military in the past – for example, significant restrictions on military jurisdiction, 

giving jurisdiction to civilian courts in all but a few classes of cases – such reform 

has not necessarily addressed the current problems faced on the streets.  The police 

have not been subject to serious institutional reform.  As one interviewee working on 

human rights issues within the prison system stated, “We were able to craft highly 

sophisticated language and views on how to deal with the 70s but we still don’t know 
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exactly how to deal with the Luciano Arruga case.”204 The discourse that has been 

generated by and around this wave of trials has unfortunately not yet resulted in a 

serious political attempt to address contemporary police violence.  However, in the 

absence of structures or protocols to sufficiently deal with institutional violence, the 

Attorney General’s Office did create a special unit for prosecution of institutional 

violence, separate from the unit that deals with the cases of crimes against humanity.  

This unit has begun to raise awareness of the problems in prisons and the role that 

prosecutors and judges have played and could play.  There is still a gap, however, at 

a conceptual level in linking the approach to cases of the past to an approach to the 

current problems. 

I think the logic [of the crimes against humanity and institutional violence 
cases] should be linked, but in practice it was not linked…That is, I think there 
are connection points of all modes – that has more to do with public policy 
than with the judiciary, but there is a connection.  For example, many police 
practices predate the dictatorship and were used by the dictatorship to repress 
people. The dictatorship did not invent police torture; it already came before. 
Yes, of course, it intensified; the Army, the armed forces began participating, 
but many police tortured before and continued torturing later. Then there is 
also the question of the purification of these structures, the armed forces and 
security forces. Reform in terms of people and in practices. And that, well, 
there is a debt of democracy in advancing the democratization of the police and 
armed forces. Some steps were taken, but we must continue.205 

4.5 Judicial capacity building and expansion of crimes 

There is a sense that judicial knowledge and expertise, at least among the federal 

judges responsible for these crimes, have increased as a result of having tried the 

extremely complex cases.  “One of the strongest effects [of the trials]…has to do 

with having had a breakthrough with the crimes against humanity and learning what 

was done well and what was not done well, too, from the mistakes. But above all 

from the positive, so that we can replicate it with other sensitive topics.”206  Two 

areas in which the trials may have made a particular contribution to the capacity of 

the justice system are the prosecution of sexual violence and the prosecution of 

corporate complicity in the crimes of the dictatorship.  These will be explored in the 

following section. 
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Prosecution of Sexual Violence 

Sexual violence – against both women and men – was routine within the clandestine 

detention centres operated by the military junta.  There have been numerous 

testimonies detailing the ways in which rape and other forms of sexual violence were 

used against detainees.  In some circumstances, it was deployed as part of the torture 

sessions (many people have described the application of electric shocks to the 

genitals, for example), but the perpetration of sexual violence actually extended far 

beyond that.  Detainees describe being forced to walk around nude and bathe in front 

of their captors.207  Women were sometimes allocated among guards as sexual 

objects or forced into ‘relationships’ with the men who had abducted them.208 

Although sexual violence was a fundamental part of the experience of the detained 

during the dictatorship, it has been largely hidden and subsumed under the category 

of torture.  The 1984 CONADEP report did not include sexual violence in the 

description of torture that was used against detainees, although the testimonies before 

the Commission did describe the use of rape and gender-based punishment among 

the forms of torture and ill treatment that were meted out.209  The original trial of the 

military commanders also focused on torture, killings, and illegal detention, and rape 

was subsumed under torture in the judgment.   

There are a number of reasons for this treatment of sexual violence.  First, the 

strategy of the prosecutors and others intent on seeking justice for the acts committed 

by the military regime focused on revealing the systematic nature of the detentions 

and disappearances and shedding light on the command structure that operated 

throughout the clandestine detention centres.  Therefore, the experience of individual 

detainees was not top priority.210  Survivors themselves also prioritised the 

experience of the disappeared over their own suffering.   
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Survivor testimonies confirm that they have consistently played down the 
hardships they personally suffered during their captivity before their partners, 
relatives, or fellow militants, most of whom have disappeared. Sexual violence, 
in particular, is a crime that has often been concealed to prevent detracting 
attention from – in their own words – “more important things”: uncovering the 
fate of their loved ones.211  

 

Furthermore, as with many rape survivors, former detainees often felt shame about 

the sexual violence that they had suffered and did not want to share their experiences 

with family members and others.  Finally, there was a continuing perception for 

many years in Argentina that women who had relationships with their captors had 

consented to those relationships, and in fact many of them were viewed as traitors.212  

It was only recently that this notion of ‘consent’ could be challenged. 

Although rape was not among the crimes affected by the Full Stop and Due 

Obedience laws, there were no charges brought for these offences throughout the 

period in which the laws were in place.  The exemption of these crimes from the Due 

Obedience law was explained by its characterisation as an ‘excess’.  Rape was not 

viewed as part of the systematic plan of the authorities but rather an excessive act 

carried out by individuals and was therefore left outside of the scope of the law, 

though it continued to be an invisible offence.213  Although the Trials for the Truth 

(Juicios por la Verdad) offered a better opportunity for victims to tell their personal 

stories – the aim of the ‘trials’ being to determine the details of the human rights 

violations committed during the dictatorship in the absence of criminal charges – 

survivors were not interviewed about the sexual crimes they may have 

experienced.214   

The reopening of the trials following the repeal of the amnesty laws presented an 

opportunity to incorporate sexual violence into the charges brought against the 

officials responsible for the cries committed in the detention centres.  Legislative and 

jurisprudential advances between the 1980s and the reopening of the trials in the 

mid-2000s offered a particular opening for viewing sexual violence as a crime 

separate from torture and for recognising the particular experience of female 
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detainees in the centres.  In 1999, Argentina revised its Criminal Code, reclassifying 

sexual crimes as crimes against sexual integrity rather than crimes against decency.  

Some have argued that this offers an opportunity to see sexual crimes in the context 

of crimes against an individual victim rather than as an affront to a social order.215 

Moreover, in the intervening period there were many relevant developments at the 

international level, including the Akayesu case at the International Criminal Tribunal 

for Rwanda (ICTR),216 the Foca judgement from the International Criminal Tribunal 

for the former Yugoslavia (ICTY),217 and the drafting of the Rome Statute for the 

International Criminal Court.218  In the Akayesu case, the ICTR found sexual 

violence to be a crime against humanity and also indicated that in certain 

circumstances it could constitute genocide.  The ICTY, in the Foca judgment, also 

found sexual violence to constitute a crime against humanity and a war crime and 

further considered that it was a separate crime from that of torture.  Finally, the 

Rome Statute for the first time defined rape as a crime against humanity.  Of course, 

like any crime against humanity, to be understood as such rape must have taken 

place as part of a widespread or systematic attack against a civilian population.  

Therefore, the key for prosecutors in the Argentine context would be to identify the 

systematic use of rape against detainees in order to charge any perpetrators with rape 

as a crime against humanity separate from the crime of torture.  Human rights 

organisations saw the opportunity presented by developments in international case 

law and have encouraged prosecutors to view rape as a crime against humanity, as 

demonstrated through some of the cases below. 

In July 2007, CELS filed the first complaint in the ESMA case.  The complaint 

addressed a rape committed by a Navy officer, Jorge ‘el Tigre’ Acosta, against a 

female detainee who was able to recount her experience.  In 2009, the first instance 

court found Acosta guilty of rape, the first time that rape was deemed an independent 
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criminal action (in the context of the dictatorship) by a federal court.219  However, 

the appeals court that reviewed the case later reclassified the rape as torture.220 

Within the framework of the ESMA I case, CELS continued to bring forward 

complaints of systematic rape and sexual abuse of female detainees at ESMA.  CELS 

specifically requested that the court undertake an independent investigation into the 

allegations of sexual crimes.  In August 2011, Judge Sergio Torres opened a separate 

case investigating the sexual abuse of female detainees, deeming such abuse to be a 

crime against humanity.  

CELS also tried to get separate charges for rape and sexual violence incorporated 

into the trial for the Atlético-Banco-Olimpo (ABO) case but was not successful.  The 

ABO case addressed crimes committed at three separate clandestine detention 

centres between which detainees were moved as one centre was shut down and 

another opened.  El Atlético was in operation from mid-1976 to the end of 1977; 

detainees were then sent to El Banco until mid-1978; and El Olimpo was in operation 

from August 1978.  The parents in the Simón case from 2001 had been held in these 

centres, and even the information that came out in that case indicated that there was a 

very high level of sexual violence that took place in the centres, including of male 

detainees.  The ABO case went to trial in late 2009, but the charges against the 

perpetrators did not include rape; rape was again being handled as a form of torture.  

In July 2010, one of the complainants requested that additional charges of rape be 

added, but the request was rejected on procedural grounds (the testimony had already 

been heard).  CELS was also a complainant in the case and asked the court to do 

what it had done in the ESMA case:  based on the testimonies in the hearings for 

which there was no charge, open a separate investigation.  However, the court 

rejected the request, finding that the rape was a form of torture and was therefore 

addressed by the torture charges.  While the court agreed that evidentiary standards 

for rape had been met, its ruling was based on a confusing argument about intent:  “It 

seems clear that the intent is that of torture rather than that of attacking sexual 

integrity. An example of this is the case of the detainee who was asked to choose 
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between being raped or tortured.”221  This argument sets up a false exclusivity 

between rape and torture and indicates that the court was still struggling with how to 

handle sexual violence in this context. 

 

Similarly flawed analysis was demonstrated in the Campo de Mayo case, which dealt 

with a circuit of 14 clandestine detention centres that were all under the command of 

the Military Academy Command in Campo de Mayo.  Although two former 

detainees testified to having been raped, the investigating judge failed to file charges 

of rape because he could not find merit that sexual abuse was part of the plan of the 

military junta.222  The decision was appealed, but the appeals court upheld the 

decision of the first instance court, stating: 

5) For their part, the complainants requested that the charges be filed as rape 
for deeming that these events contributed to the plan to annihilate and degrade 
the subjectivity of each individual held in clandestine detention centers. To that 
effect, it cannot be determined at this time that the crime was systematic, but 
rather that it was occasional…Although it is evident from all the accusations 
brought before this Court that the crime had repeated on several occasions and 
affected other victims, we cannot help but think that if this crime had been 
committed against all victims as held by the complainants, then all or most 
victims would have reported it.223  
 

As CELS has pointed out, this line of argument both fails to recognise the obstacles 

to reporting such crimes and the fact that many of those affected had been 

disappeared.224 

In practice, it has remained challenging to get prosecutions for rape and other forms 

of sexual violence as stand-alone crimes.  Lorena Balardini, Ana Oberlin, and Laura 

Sobredo identify several reasons for this.  First, there is the continuing problem of 

the investigators not seeking out the information in the first place.  Victims are not 

questioned about sexual violence as they are about torture and other crimes; in the 

cases in which sexual violence is discussed with investigators it is usually the victim 

who independently volunteers the information.225  There are also evidentiary 

obstacles to be overcome.  Especially given the passage of time since the 
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commission of the crimes, the victim’s testimony is often the only evidence that is 

available; it cannot be corroborated by forensic evidence.  Moreover, in the context 

of the clandestine detention centres, it can be difficult for survivors to identify the 

specific perpetrators.  However, given that this particular problem exists for most 

crimes committed in the context of the clandestine detention centres, the authors 

argue that the principle of indirect authorship of crimes should apply to rape as it 

does to other crimes.  Indirect authorship relies on an organised power structure in 

which those who design policies are as responsible for them as those who carry them 

out. 

The first conviction by a federal court for crimes against sexual integrity finally 

came in June 2010 in Mar del Plata in the Molina case.  Gregorio Rafael Molina was 

sentenced to life imprisonment for convictions that included five counts of 

aggravated rape and one count of attempted rape against two detainees.  Initially, a 

lower court judge had dismissed the rape charges against Molina, finding that there 

was insufficient evidence to hold Molina accountable; however, the appeals court 

disagreed with this ruling and allowed the charges to go forward.  The ultimate 

conviction in 2010 relied on the testimony of the victims, accepting the limitations 

on further evidence, and also acknowledged the systematic nature of sexual abuse in 

the clandestine detention centres: 

Reference was made above to the clandestine repression plan and the Court 
here remits to the above to avoid unnecessary redundancy, and finds that in this 
context, it was common for unlawfully detained women to be sexually 
subjected to their captors or guardians or to suffer other forms of sexual 
violence. These rapes, as we have stated, do not constitute isolated or 
occasional events. They were part of systematic and generalized practices 
carried out by the Armed Forces during the last military dictatorship 
(CONADEP report and ruling in case “13/84”). 226 
 

Human rights advocates viewed this decision as an important step forward in 

recognising the use of rape as a crime in and of itself rather than understanding it to 

be just one of many forms of torture.   

 

While the initial complaints regarding sexual violence were brought by CELS, the 

influence of the cases has gradually spilled over to the public authorities.  In 2011, 
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the prosecutorial unit for crimes against humanity issued a document, Considerations 

about sexual crimes, intended to give federal prosecutors guidance on how to handle 

crimes of sexual violence (and which, in essence, recommended that they be handled 

as crimes separate from torture).227  In 2012 the Attorney General established a 

specific framework for the prosecution of sexual violence, bringing more of a focus 

to investigating these crimes.  In 2014, the Oficina de la Mujer de la Corte Suprema, 

an office of the Supreme Court devoted to gender issues, undertook training of 

judicial officials to better sensitize them to the specific challenges of prosecuting 

sexual and gender-based crimes.  As explained by someone involved in providing 

that training, “There were protocols already, but … protocols alone are insufficient; 

it was necessary to conduct training and awareness with judicial authorities, to 

ensure that there would be no re-victimization in the gathering of evidence.”228  

Therefore, this appears to be an issue that the Ministry of Justice and the courts are 

taking more seriously and learning to handle better.   

 

The increased attention to sexual and gender-based crimes is, of course, not solely 

the result of the prosecution of rape through the crimes against humanity trials.  

Gender norms are changing globally, and, as mentioned, there have been landmark 

decisions in the past 20 years from the ad hoc tribunals as well as other international 

courts, such as the Inter-American Court of Human Rights, that have helped raise the 

awareness of gender-based crimes generally and the experience of sexual violence in 

conflict specifically.  Nonetheless, there is a clear evolution of case law through the 

crimes against humanity cases that has helped propel, at least to some degree, the 

courts’ efforts to systematize an approach to cases of sexual violence. 

 

Corporate complicity in the crimes of the dictatorship 

 

Human rights organisations have also been seeking to expand the investigations 

regarding crimes against humanity to include the complicity of corporations in the 

crimes of the dictatorship.  Most of the cases have been made possible through the 

use of provisions for private prosecutions in the Argentine system, with NGOs filing 

the criminal complaints.  They have chosen to pursue these cases because:  
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civilian collaborators – including prominent business executives – played a key 
role in identifying activists and facilitating their abduction, detention and even 
murder.  These were not isolated incidents.  Instead, they formed part of a 
systematic plan by Argentina’s juntas and some corporations to reduce the 
power of organized labour, and shift the economy away from industry and 
towards the financial sector.229 

As of September 2014, 15 business representatives had been charged with 

participating in crimes against humanity.230  Two cases that are currently being 

pursued by CELS include one against Molinos Rio de la Plata, a food company that 

is being investigated regarding the disappearance of 26 people, most of whom were 

union activists, between July 1976 and October 1978, and another against the auto 

company Mercedes Benz regarding its role in the enforced disappearance of workers. 

In both cases, certain executives are accused of passing on information to the 

military regarding specific individuals to be targeted and ultimately disappeared.   

It is not surprising that these cases took some time to reach the agenda, as they are 

one step removed from the commission of the gravest crimes of bodily integrity.  

The priority had to be the prosecution of the military for crimes against humanity.  

Nonetheless, the introduction of these cases is an important step in illuminating the 

scope of the military’s strategy and economic agenda.  These are also legally 

complex cases that are challenging to prosecute, and the involvement of civil society 

organisations, who are involved in some of the international discussions on corporate 

accountability for human rights violations, is beneficial for prosecutors who likely 

have not had to tackle these types of cases before.   

Thanks to the upsurge in these cases and the debate that they have generated, in 

November 2015 Congress passed a law establishing a commission to review the 

economic crimes of the dictatorship and the involvement of private businesses in 

those crimes (though as of May 2016 it had yet to be created231).  While for the 

moment the discussion of corporate accountability is fairly well restricted to the 
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period of the dictatorship – current human rights violations on the part of companies 

tend to be in the area of land rights or other economic, social, and cultural rights 

rather than the infringements of civil and political rights seen during the 1970s and 

1980s – this is a new set of human rights violators that have been placed on the 

agenda by human rights organisations acting through the prosecutorial process. 

4.6 Role of civil society 

There is a consensus among Argentine observers and actors that the current 

prosecutions could not have taken place without the involvement of civil society.  

This understanding of the importance of civil society actually dates back to the 

original trials in the 1980s.  Human rights organisations, victims’ groups, and 

individual lawyers were crucial from the beginning in documenting the violations of 

the military, particularly through the filing of habeas corpus petitions throughout the 

military dictatorship.  Throughout the transition to democracy, civil society remained 

involved in keeping demands for justice and information about the atrocities 

committed by the military in the public sphere, pressuring the Alfonsín government 

(and helping give it the mandate) to pursue accountability.  The strong presence, 

organisation, and legitimacy of civil society during that period is credited with 

helping make the original trials possible. 

Where did this civil society come from?  Catalina Smulovitz traces the development 

of legal organisations back to an increase in the number of lawyers in the 1930s, 

many of whom were from the middle class and therefore excluded from the 

traditional networks of the profession.232  Such lawyers moved into alternative legal 

spaces, such as trade unions and civil associations.  Under the Peronism of the 1940s, 

trade union membership expanded, creating an even greater demand for the skills of 

the labour lawyers, but as political conditions changed they developed new expertise 

in illegal detention and forced disappearances.  New professional organisations 

sprang up, bringing together lawyers focused on social and political issues, which 

helped expand their ranks.233  Therefore, by the 1970s, there was already a cadre of 

lawyers prepared to take on the challenges posed by the military dictatorship, and at 
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that time a host of new organisations was developed, including the Argentine Human 

Rights Commission (CADHU), the Permanent Assembly for Human Rights 

(APDH), and the Center for Legal and Social Studies (CELS).  Smulovitz states that, 

following the transition to democracy: 

the growth in the numbers of advocacy organisations and lawyers cannot be 
seen simply as the result of the transplantation of legal agenda and procedures 
in posttransition.  A preexisting number of organizations and a dense network 
of lawyers with expertise and experience dealing with political and social 
claims were critical for the development and success of the advocacy 
organizations created in the wake of the dictatorship.234 

Following the transition, civil society is recognised for its role in maintaining human 

rights and accountability on the agenda throughout the period in which the amnesty 

was in place.  On the one hand, much of the focus throughout that period was on 

economic reform and development rather than dealing with the abuses of the past.  

The Menem government took an approach of facing forward and focusing on the 

future rather than accounting for the past.  Human rights and victims’ organisations, 

though, continued seeking paths towards accountability for the crimes of the 

dictatorship.  They were involved in cases in Spain and other European countries, 

participated in the Inter-American System of Human Rights and were able to 

strategically use the Barrios Altos case when the decision was made, and continued 

litigating at the domestic level.  The case brought before Judge Cavallo in 2001, in 

which he found that the amnesty laws were unconstitutional, was brought by CELS 

and specifically requested him to invalidate the laws.  Without that type of strategic 

intervention, it is unlikely that the impetus to reopen a process of accounting for the 

past would have been present within the government.  “It is a process of political 

struggle, involving the political system in general and the social fight of the human 

rights movement, that made the judiciary take responsibility for things it had not 

taken responsibility for in 30 years.”235 

Throughout the current trials, civil society has remained engaged in a number of 

different ways.  Legal organisations have filed numerous criminal complaints using 

Argentina’s provision for private prosecutions and have provided federal prosecutors 

with documentation to aid their investigations.  Organisations were aided in this 
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effort by a 2009 amendment to the criminal procedure code that allows NGOs to act 

as private prosecutors in cases of crimes against humanity or grave human rights 

violations.  Prior to this amendment, NGOs’ ability to act as private prosecutors had 

to be granted on a case-by-case basis.  Today, although federal prosecutors continue 

to be the main prosecutors in the cases dealing with the dictatorship, human rights 

organisations are able to act fairly independently, bringing forward their own 

evidence and appealing directly to the judges.  The cases that they have filed have 

increased not only the volume of cases and the number of perpetrators targeted, but 

they have also helped shape the understanding that the prosecutors have of how to 

approach the facts before them.  For example, by filing cases that dealt with sexual 

violence as a stand-alone crime against humanity or by filing complaints against 

corporations for their involvement in the crimes of the dictatorship civil society 

organisations have cleared a path for future prosecution of such crimes and 

demonstrated to prosecutors how it can be done.  As expressed by one interviewee: 

“Who takes up the issue of discussion of sexual offences? The human rights 

organisations begin to sue. The plaintiffs are the human rights organisations; it’s not 

the state, not the judiciary…This is the work of the organisations, from social 

movements, that are taking the initiative to raise awareness among officials.”236  

CELS described its role in developing the sexual violence cases as expanding beyond 

simply the bringing of claims but including the conduct of, “seminars, lectures, 

meetings with court officials to establish what we saw as correct, which is that it is 

possible to judge sexual offences separately, so that they are not subsumed under 

torture.”237  

Human rights organisations sought to change the outlook of the judiciary not only 

through pedagogical interventions aimed at showing how such cases could be 

handled, but also by intervening to affect the makeup on the judiciary itself.  They 

successfully lobbied for the removal of a number of judges on the basis of their pro-

military bias or complicity in crimes against humanity.238  This enabled human rights 

groups to expand their network of allies within the judiciary and through the course 
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of the trainings they provided and cases they brought start to shift the perspective of 

the courts. 

The fact that the Argentine system allows NGOs to bring claims privately has had a 

huge impact on the opportunities for human rights organisations to play the role that 

they have and consequently on the trials themselves:   

[I]n Argentina you have the possibility to complain or sue, as an affected 
individual or organisation. That was another achievement, that human rights 
organisations themselves can be complainants, not only sponsor victims. Then, 
the prosecution is necessarily involved, but the complainant is also involved. 
To the extent that the complainant is asking and doing things, the prosecution 
has to answer. So, you can ask the prosecution, but you can also ask the judge, 
and that mobilises, or helps mobilise the prosecution, which does not happen in 
systems where victims do not have standing and cannot directly apply in the 
case, but rather must do so through the prosecution. Hence, if the prosecution 
fails to act, the victim is frozen in that instance.239 

Studies of the use of private prosecutions across Latin America and Europe have 

shown that private prosecutions are a significant tool for holding state agents 

accountable where victim demand is high and where human rights NGOs are more 

active.240  The engagement of civil society groups is key when prosecutors 

themselves are reluctant to act. 

Civil society organisations have also been important expert witnesses in many of the 

trials.  For example, Memoria Abierta, an organisation that has its roots with many of 

the victims’ groups, has amassed an extensive archive of documents and testimonies 

over the years.  Based on the documentation that it has collected from victims and 

their families, Memoria Abierta has been able to reconstruct some of the detention 

centres that were destroyed by the military at the time of the transition.  It has created 

architectural models that can be used in court to illustrate how the centres operated 

and to verify the testimony of victims in court.   

In addition, civil society organisations have played a critical role in accompanying 

and supporting victims through difficult legal processes, keeping them informed and 

representing their interests.  They also regularly make statements to the press and 

make their own analysis and documentation of the trials available for the public.  The 
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media are recognised as the primary source of information regarding the trials – as 

they have gained momentum, most major news sources have devoted space to 

covering them, although at this point it only makes front page news when there is a 

major development, such as verdict in an important trial. 

A representative of CELS described the role of that and other human rights 

organisations as, “unusual bodies: at one moment, very much in the fight and 

struggle; later, accompanying the process and pushing; at another moment, 

denouncing the process as delayed.”241  This role fits well with the global-local 

interface that Sally Engle Merry describes, discussed in Chapter 1, in which NGOs 

translate global norms into local settings.  Argentine human rights groups have 

drawn on international law and international human rights bodies in their struggle for 

justice, while keeping a close connection to the local context and embedding 

themselves in local processes. 

While civil society is acknowledged particularly for having the greatest impact in the 

‘darkest times,’ keeping alive the hope for justice at the moments when it seemed 

most impossible, the position of civil society, much like that of human rights more 

generally, became more complicated over the course of the Kirchner era.  While 

organisations like the Madres de la Plaza de Mayo and the Abuelas de la Plaza de 

Mayo were at one time viewed as heroes, victims, and legitimate representatives of 

the portion of the public supporting justice, they were increasingly discredited 

through their affiliation with the Kirchner government.  Cristina Kirchner, in 

particular, recognising the strength that these organisations had in the public mind, 

asked for their support and made several public appearances with them.  While one 

interpretation of this might be that Kirchner had a deep commitment to human rights 

and wanted to support the organisations that fought long and hard to put human 

rights on the government agenda, the other, more cynical (and more common) view 

is that Kirchner saw human rights as a vehicle to strengthen her own political power.  

As a result, the organisations suffered some loss of public support, as they were 

perceived as being partisan rather than independent.   

This criticism also targeted legal organisations like CELS.  Some people accused it 

of being co-opted by the government because its agenda and the government’s have 
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overlapped at certain points.  A number of people indicated that CELS in 2014 was 

not the same organisation that it was in the past:  whereas it once was leading the 

fight against the government for justice, it then became a more partisan supporter of 

the government’s efforts to elevate human rights on the political stage.  In reality, the 

relationship between NGOs and the government is always more complex than simply 

being adversaries or partners, but nonetheless, the situation influenced the perception 

that people (both those knowledgeable about human rights and trials and the general 

public) had of human rights organisations.  This unfortunately also diminished the 

influence that civil society organisations could have on legitimating the legal 

process.  Whereas at the outset the involvement of human rights organisations helped 

generate support for the trials and for the process of justice, the perceived co-optation 

of both the process and the organisations by the government has negatively 

influenced support for both.  While there is little sense that the trials are illegitimate 

or that they have been conducted unfairly, there is an increasing sense that the 

resources that have been devoted to the trials could equally be devoted to other, more 

contemporary issues that affect people’s daily lives.  After more than 10 years, there 

is a growing sense that it is time to move on.  This is not to say that there is less 

support for justice per se or particularly less support for the victims, but conducting 

the trials has meant a trade off, and there appears to be a growing fatigue with the 

focus on the past.    

Nonetheless, the prosecutorial process would not be the same, and perhaps would not 

have happened (or at least not have been resumed in 2006) without the intervention 

of civil society.  Judiciaries are in general conservative bodies.  They do not act 

quickly or radically.  While the prosecution of these crimes was integrated into a 

state policy on human rights, and the judiciary clearly had the backing of the 

executive in carrying them out, there is little reason to expect that judges and 

prosecutors on their own would have pushed beyond following the understanding of 

the crimes of the dictatorship outlined in the CONADEP report.  It would have been 

safe to stick with prosecuting only the ‘mega-trials’ (the large-scale trials addressing 

the crimes committed within the clandestine detention centres, which usually involve 

hundreds or even thousands of victims and multiple perpetrators) and focusing only 

on those crimes that had already been raised (such as torture, kidnapping, and 

murder) rather than exploring new areas for prosecution.  All judiciaries face myriad 
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internal constraints – in terms of resources and politically – and an external force 

pushing it to take action may at times be the only way to push it forward.  In the case 

of Argentina, there were not only the limitations of bureaucracy, but also the fact that 

judges were drawn from the same elite class that participated in and obtained 

benefits from the dictatorship.242  In this context, the demand had to come from 

outside the system, and the victims movement in particular, with the legal assistance 

of human rights organisations, was able to generate that demand in order to galvanize 

the process of prosecutions in the first place, and human rights organisations were 

able to innovate through filing private prosecutions and through requesting specific 

actions from the judiciary to expand the scope of the prosecutions.  There are signs, 

though, that the state may be improving its capacity over time.  As described by one 

lawyer, “Today, you can do much more than before and the participation [of civil 

society] enables the advancement of justice. But I also think that the current public 

bodies should start walking alone. I, in trials in which I speak, see that the prosecutor 

– in each of the trials in which I have participated – does its job very well.”243 

4.7 Rule of law? 

How have the trials in Argentina helped contribute to the consolidation of the rule of 

law?  And to what extent did the rule of law make the trials possible? 

Almost certainly, the trials were aided by the installation of a more or less 

independent and legitimate judiciary prior to the initiation of the large number of 

trials that have been held in the past decade.  As noted, the Supreme Court that 

Néstor Kirchner put in place was the most independent since the Alfonsín 

administration, even if the complete independence of the Court remains in question.  

Without a court that was respected, the prosecution of these cases would have been 

more challenging.  It would have been difficult for the courts of the 1990s to take on 

these cases, not only because of its lack of knowledge or experience with these 

issues, but because it would not have had the legitimacy to carry them out.  

Furthermore, the current judiciary had the original trials to look back to, and 20 years 

of experience in a democracy (despite the interference during the Menem era) to 

draw upon in approaching the current prosecutions.  The existing credibility of the 
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institutions did as much for the legal process as the legal process has done for the 

institutions.   

Looking back at data from Freedom House’s Freedom in the World reports from 

2005, when the decision to overturn the amnesty laws was taken to today, Argentina 

has consistently been rated Free (2/7, with 1 being the best), after falling to Partly 

Free for the two years before Nestor Kirchner’s election.  Since the introduction of a 

specific Rule of Law score in 2014, Argentina has scored 10-11/16 (with 16 being 

the best) in that category.  The drop from 11 to 10 occurred following the election of 

Macri, who attempted in December 2015 to appoint two Supreme Court justices by 

decree, though he was later forced to go through the Senate for approval.244  While 

the reports have criticised inefficiencies and some corruption in the lower level 

courts, they have consistently found the Supreme Court to be independent.245  These 

data suggest that the courts were already recognised as independent and functioning 

relatively well before the trials for the crimes of the dictatorship were introduced.  In 

contrast to Serbia and Bosnia, which will be explored in the following two chapters 

and where new judicial institutions were introduced specifically to hear war crimes, 

the Argentine courts had existing capacity to take on these cases. 

One point that many of those involved in the trials have emphasised is that the 

crimes against humanity cases are being heard by the regular federal judiciary using 

Argentine federal law.  There have been no special courts or tribunals created for 

these cases, and although additional offences, such as forced disappearances, have 

been incorporated into the law in order to aid prosecution of these crimes, the 

ordinary criminal code is the basis of the prosecutions.  This has been noted as 

important both for the legitimacy of the process (it is more difficult to claim political 

persecution when the ordinary court system is involved rather than a special tribunal 

solely for this purpose) and for the potential impact the cases could have on the 

judiciary.  When these cases are complete, the prosecutors and judges involved will 

continue to work in the federal system, handling other complex cases that come 

under federal jurisdiction, such as narco-trafficking and organised crime.  

																																																								
244 Freedom House, Freedom in the World 2017, (Washington, DC: Freedom House, 2017), accessed 
23 March 2018, https://freedomhouse.org/report/freedom-world/2017/argentina.  
245 Freedom House, Freedom in the World 2018, (Washington, DC: Freedom House, 2018), accessed 
23 March 2018, https://freedomhouse.org/report/freedom-world/2018/argentina. 



	 118	

As discussed earlier in this chapter, the trials have contributed to the capacity of 

federal prosecutors in several respects, particularly around prosecution of sexual 

violence as a crime against humanity and corporate complicity in human rights 

violations.  In these areas, the trials have helped expand knowledge both of the 

crimes themselves and of how to approach them for prosecution.  There are also 

signs that over time prosecutors have learned more about how to investigate crimes 

against humanity more effectively and to handle complex cases with significant 

numbers of victims and witnesses.  These are all important contributions to the rule 

of law. 

Looking at the rule of law more broadly, though, as a rebuilding of the relationship 

between citizens and legal institutions, the picture is more mixed.  On the one hand, 

the trials have re-established accountability for past crimes and helped combat the 

perception that impunity rules in Argentina.  Whereas there was once a complete 

lack of faith in any possibility of accountability through the courts, there is now an 

expectation that officials from the dictatorship will be punished.  There also appear 

to be limitations, however, on expanding this sense of justice to contemporary issues 

and outside of the federal system.  Accountability for military officials from the 

1970s does not necessarily translate into accountability for police officials today.  

The trials have helped contribute to repairing the damaged reputation of the 

judiciary, but this does not mean that it has become a trusted institution. 

Moreover, the majority of people will encounter the legal system through civil or 

administrative courts and not federal criminal courts.  Therefore, for most users, 

federal prosecutions are only a small part of the picture, even though they may be 

satisfied with the outcome of the trials.   

4.8 Conclusion 

Prosecutions of former military officials in Argentina for crimes committed during 

the ‘Dirty War’ have significantly reduced impunity for past crimes and have helped 

develop the capacity of the justice system to handle complex crimes.  There are 

limitations to the impact of these trials outside of the federal judiciary and beyond 

the scope of the crimes of the 1970s and 80s, but in 10 years of prosecutions the 

system has evolved greatly and grown more sophisticated in its approach, as the 

cases on sexual violence and corporate accountability demonstrate.   
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There is consensus that these trials would not have been possible – or at least would 

have followed a very different path – without the involvement of civil society, 

particularly human rights organisations, which maintained pressure on the 

government and the courts to reopen these cases despite the presence of a de facto 

amnesty.  Furthermore, such organisations have guided victims through the legal 

process, brought private claims on behalf of victims (spurring forward the public 

prosecutor), and helped generate coverage and analysis of the trials, along with the 

media.  Although the political pendulum may now be swinging away from an age in 

which human rights leaders were heroes, the contributions they have made to date 

have been essential in pushing the legal process forward. 

The commitment of the two Kirchner administrations to an accountability agenda 

also certainly created an atmosphere in which the judiciary felt more politically able 

to take such prosecutions on.  Although under Cristina Kirchner the trials become 

more negatively politicised, the support of the executive was an enabling factor for 

prosecutions initially. 
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Chapter 5: Prosecuting War Crimes in Serbia: The Limits of the Court versus 

the State 

5.1 Introduction 

In assessing the conditions under which prosecutions will more positively contribute 

to the consolidation of the rule of law, Serbia provides a very different example to 

that of Argentina.  This thesis argues that the conditions necessary are institutions 

with existing capacity to uphold the norm of accountability, a civil society that can 

help reinforce that norm, and elite actors who support accountability.  Serbia, 

however, is an example of a state where strong legal institutions were not in place 

prior to initiating prosecutions for war crimes and crimes against humanity and 

where civil society favouring accountability existed and was active but small and 

facing resistance by a more nationalist strain of civil society.  In Serbia, the decision 

to prosecute war crimes domestically on a large scale – taken in large part as a result 

of international pressure – was also a decision to create institutions with the mandate 

to investigate and prosecute such crimes.  Previously existing institutions lacked both 

the expertise and the legitimacy to carry out such a task.  Historically, there was also 

not a strong tradition of civil society challenging the government in Serbia. An active 

anti-war movement emerged early on in the run-up to the war that succeeded in 

drawing international attention, though it had little influence on state policy. 

However, some of the strongest associations were those that advocated a nationalist 

perspective rather than those pushing for compliance with international human rights 

standards.  The lack of strong institutions and the challenges facing human rights 

organisations (particularly the absence of strong domestic support for their work) 

have presented significant challenges to the success of the prosecutions and 

especially to their contributing to the consolidation of the rule of law.  Although 

there have been some remarkably successful cases, the prosecutions have not met the 

expectation of firmly establishing that there will be accountability for war crimes, 

including at the leadership level, and that the justice system is robust and 

independent enough to ensure such accountability. 

The situation in Serbia stands in strong contrast to that in Argentina where trials 

relating to the crimes of the military junta are being heard throughout the normal 

federal court system following a series of judicial reforms.  Those reforms helped put 
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the judiciary in a stronger position to handle such political cases.  Furthermore, civil 

society in Argentina, which is strongly connected to victims of the crimes in 

question, has been a driving force behind the accountability process, and its 

engagement with the prosecutions have encouraged federal prosecutors to make 

better use of international law and standards.  As we will see in the next chapter, civil 

society in Bosnia has been largely absent from the war crimes trials there.  In Serbia, 

there is a small cadre of human rights organisations directly involved, but they are 

battling an equally strong nationalist movement that seeks to undermine the 

prosecutions.  This tension limits the impact of the human rights organisations’ 

efforts to promote accountability. 

This chapter traces the history of the court system and civil society in Serbia, 

outlines the challenges that the court system faced prior to the development of the 

specialised units for the prosecution of war crimes, and examines how those 

institutions have fared in practice.  Finally, it provides an analysis of the role that 

civil society has played in the prosecutorial process. 

5.2 History 

Because it is one of the successor states to the former Yugoslavia, any historical 

examination of Serbia must begin with Yugoslavia.  The Socialist Federal Republic 

of Yugoslavia, founded in 1945, was a federal state comprising six republics – 

Bosnia and Herzegovina, Croatia, Macedonia, Montenegro, Serbia, and Slovenia – 

and two autonomous provinces within Serbia – Kosovo and Vojvodina.  Power was 

initially consolidated with the central government in Belgrade, but through a series 

of reforms in the 1960s it was gradually devolved to the republics.  Following the 

death of Marshal Josip Broz Tito, the longstanding president of Yugoslavia, in 1980, 

Yugoslavia began a slow disintegration that culminated in the outbreak of war in 

Croatia in 1991 and Bosnia in 1992.  While the Serbian authorities have consistently 

denied involvement in either conflict, the International Criminal Tribunal for the 

former Yugoslavia (ICTY) has investigated this question in connection with a 

number of cases before the Tribunal and concluded that Serbia did provide resources 

to support belligerent Serb paramilitaries in both countries.246 (However, this has not 

always translated into responsibility for crimes committed; for example, in the 
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Bosnia Genocide case, the International Court of Justice found that although 

Belgrade provided substantial political, financial, and military aid to Republika 

Srpska and its army, that did not mean that it was aware that a genocide was about to 

be carried out in Srebrenica.247)  Following the end of the Bosnian war in 1995 with 

the conclusion of the Dayton Peace Agreement (in which Serbian President Slobodan 

Milošević played a brokering role), Serbia engaged in a further war against Albanian 

separatists in Kosovo, the Kosovo Liberation Army, in 1998.  The conflict in Kosovo 

ended in 1999 following NATO’s intervention (including a bombing campaign in 

Serbia).  War crimes and crimes against humanity were committed in all three 

conflicts by all parties to the conflicts, and it is this body of crimes that is the focus 

of prosecutions at both the ICTY and domestically. 

History of courts in Yugoslavia 

Yugoslavia was a socialist state characterised by strong executive power.  Judges 

were selected on the basis of their political suitability for the job, and it was not 

uncommon for judges to have regular contact with government officials and for 

judicial decisions to reflect the wishes of the government.248  The judiciary was 

restructured in the mid-1960s and constitutional courts were created on both the 

federal and republican levels.  These were “designed to play a unique quasi-political 

role through their powers to review the constitutionality of laws and to resolve 

conflicts among various territorial and institutional sectors.”249  Although 

interference with political cases continued to occur, and the courts continued to 

prosecute individuals for ‘political criminality,’ as this new emphasis on 

constitutional norms took hold, the Yugoslav judicial system was seen to be more 

respectful of the rule of law than many of its Eastern European neighbours, and in 

the 1980s there was some hope that the court system would be able to mediate the 

rising nationalist and ethnic tensions in the country.  Indeed, the federal 

constitutional court did rule on amendments to the Serbian constitution that 

strengthened Belgrade’s control over Kosovo, as well as on provisions of Slovenia’s 

constitution empowering it to secede from the federation.  In both cases it found that 
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the provisions contradicted the federal constitution; unfortunately, the federal 

authorities were unable to implement those decisions because so much power had 

already devolved to the republics.250  Ultimately, the constitutional courts were 

unable to contain the nationalist and separatist political factions in each republic, and 

at the republican and provincial levels the judicial sector was subject to political 

influence and used to advance nationalist strategies.251   

On the whole, the system functioned efficiently during the communist period, but the 

courts were not an effective forum for challenging government action, because it was 

beholden to the executive.  In addition, as the country slid towards conflict, the 

judiciary was not strong enough to resolve nationalist disputes.   In the aftermath of 

the war, ethnic bias combined with a lack of technical expertise and inadequate 

legislative framework for addressing war crimes threatened the application of 

justice.252 

History of civil society  

In socialist Yugoslavia, civil society, to the extent that it existed, had to be registered 

through the party and was not oriented towards challenging the government.  More 

lenient in certain respects than its other socialist neighbours, the Yugoslav approach 

was to allow a certain degree of pluralism politically and openness socially, but 

within constraints.  As described by Jasna Dragović-Soso, “Criticism was allowed 

only insofar as it did not infringe upon this basic premise [of the concentration of 

political and economic power in one party] and did not represent a threat to the 

Party’s monopoly of power.”253  This approach succeeded in preventing the 

development of any real consolidated opposition to the regime, as tensions could be 

diffused through the avenues for expression that did exist while the threat of 

repression remained.   

In June 1968, students at universities across Yugoslavia organised demonstrations, 

initially to protest police crackdowns on student demonstrations but quickly growing 

to encompass a range of social demands.  However,  
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[t]he student movement also in no way contested Tito as both the leader of the 
country and the revolution…In this sense, although the 1968 student revolt 
stood out as the first challenge to the system in the form of street 
demonstrations and strikes, it did not represent an ideological alternative to it.  
Nevertheless…the lasting impact of the student revolt was contained not in its 
left-wing ideas as much as in its inherent demand for freedom of expression, 
association and demonstration.254   

Therefore, this kind of social organising was an important development but again 

existed within the constraints set by the regime and did not really challenge the 

overall system.   

The situation shifted during the 1970s, however, starting with the suppression of the 

Croatian ‘spring’ in 1971 and followed by greater repression of dissent across 

Yugoslavia.  The impact of this repression was to convince dissident intellectuals 

that reform was not possible from within the system and that real change would have 

to be effected from outside the Party.255  By the time of Tito’s death in 1980, 

activism inside Yugoslavia was becoming more similar to that in other Eastern Bloc 

countries, including petitions on the basis of the Helsinki Final Act of 1975 and 

samizdat publications.256  Tito’s death removed the central authority of the regime 

and put into question its legitimacy, creating a sense of uncertainty throughout the 

various republics of the state.   

This situation of flux and greater openness created the space for the forging of 
a wide, though informal, opposition umbrella movement within the 
intelligentsia, which was initially focused on the defence of civil rights…The 
organisation of autonomous human rights committees and the holding of 
‘protest evenings’ at the Writers’ Association of Serbia were the most 
important of these, and their success in attracting wider public attention and 
large numbers of participants indicated the creation of an incipient ‘civil 
society’.257  

A series of trials in the early 1980s charging intellectual dissidents with 

‘counterrevolutionary activity’ further galvanized the intelligentsia to challenge the 

existing system.  In 1984, the Committee for the Defence of Freedom of Thought and 

Expression was created in Serbia.  Throughout the late 1980s, the Committee 

defended individuals throughout Yugoslavia whose right to free speech had been 

violated, regardless of their ethnicity.  This included individuals who were 
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advocating for nationalist aims of their respective republics, such as Franjo Tudjman, 

the former president of Croatia.258  “Its ‘Proposal for the Establishment of the Rule 

of Law’ of October 1986 demanded the abolition of the one-party system and the 

Party’s monopoly over all social spheres, and called for free elections, the right to 

free political association, a free press and the establishment of an independent 

judiciary.”259 In 1986, the first independent pan-Yugoslav organisation, the 

Solidarity Fund, was created to provide financial and material assistance to those 

who were threatened because of their “critical views and social activism.”260   

However, in the context of a Yugoslavia in crisis, the question of the relationship 

between the federal republics – and the status of the autonomous provinces – was 

never far under the surface, as these issues had economic as well as political 

ramifications.  As civil society developed in Yugoslavia in the 1980s, it gradually 

became more concerned with nationalist causes.  A clash between the two strongest 

intellectual oppositions in the country – the Slovenes and the Serbs – in 1986 led to 

increasing polarisation between the two.  In September 1986, a draft Memorandum 

of the Serbian Academy of Sciences and Arts was leaked to the press.  This infamous 

memorandum extolled familiar criticisms of the Yugoslav state and its role in 

perpetuating the economic crisis, but it also went further to suggest that Serbs were 

disadvantaged in the state, particularly through the existence of autonomous 

provinces within Serbia (i.e., Kosovo), which prevented Serbs from having “their 

own state, as do all the other nations.”261  It also directly raised the issue of Serbs in 

Croatia, portraying them as victims of discrimination, and it argued that the 

suppression of Serbs in Yugoslavia was carried out at the hands of a Slovene-Croat 

coalition.262  When placed under pressure to reject the document, the membership of 

the Academy rallied behind the leaders in an effort to assert the institution’s 

independence from the government.  While the emphasis in supporting the 

memorandum was on exercising autonomy and there was little discussion of the 

content of the document,263 the incident nonetheless demonstrates how freedom of 

expression and association could be used in defence of both liberal and illiberal ideas 
																																																								
258 Jasna Dragović-Soso, Saviours of the Nation, 59-60. 
259 Jasna Dragović-Soso, Saviours of the Nation, 59-60. 
260 Jasna Dragović-Soso, Saviours of the Nation, 62-63. 
261 Memorandum of the Serbian Academy of Sciences and Arts: Answers to Criticisms, 139, as cited in 
Jasna Dragović-Soso, Saviours of the Nation, 180. 
262 Jasna Dragović-Soso, Saviours of the Nation, 180. 
263 Jasna Dragović-Soso, Saviours of the Nation, 188. 



	 126	

in this context.  While the Committee for the Defence of Freedom of Thought and 

Expression was defending the rights of those expressing various national viewpoints 

on the future of the state, its members’ endorsement of the rights of the 

memorandum authors, for example, contributed to the perpetuation of a dangerous 

nationalist discourse.   

In his study of the emergence of nationalism in the former Yugoslavia, Iavor 

Rangelov tells a story of the subversion of Slovenian civil society to the nationalist 

cause.264  He describes a vibrant civil society that emerged in the 1980s that 

advocated for pluralism and respect for the rights of women and sexual, ethnic, and 

religious minorities.  However, as the authorities in Slovenia began to accommodate 

such pluralism, it brought them into tension with the central authorities in Belgrade.  

“The pressures from Belgrade encouraged the convergence of civil society and 

reformers in positions of power at the republican level, and democracy became a 

national project.”265  This ‘convergence’ came to a head with the Trial of the Four in 

1988.  Three journalists from the dissident magazine Mladina prepared a story 

regarding the planned imposition of martial law in Slovenia, based on documents 

leaked from the Ljubljana Military District.  The journalists along with the officer 

who had leaked the documents were put on trial at the military court in Ljubljana, in 

proceedings that were conducted in Serbo-Croatian.  The trial sparked widespread 

protests and the creation of a civil society coalition for the defence of those on trial. 

The trial of the Four allowed all questions on the public agenda before 1988 to 
be subsumed under the national question.  All questions that did not fit well 
enough into this shape became unimportant.  If in the mid-1980s issues such as 
conscientious objection, obligatory military training for women, and the rights 
of homosexuals had equal or greater importance than other issues, after the 
military trial everything changed.  Everything and everybody was mobilized 
for “our boys” and against the Yugoslav military.266 

The story of civil society in Slovenia demonstrates that there was a potential 

opening-up and liberalisation taking place in Yugoslavia that could have resulted in a 
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more pluralist society with a strong and vibrant civil society, but the energy that was 

developing around these movements was redirected to the nationalist cause.   

In Serbia, as described by Florian Bieber, “While some organizations remained loyal 

to their human right agenda, some came to identify closely with the defendees, 

include [sic] such prominent nationalists as Vojislav Šešelj.  In addition, the plight of 

Serbs in Kosovo dominated the agenda for human rights organizations in Serbia, 

furthering a move from the defense of individual human rights to collective national 

rights, defending them not against the state, but against a different nation.”267  

Referring to the nationalist turn within civil society, it has been argued that, “In a 

sense, dissident currents in civil society paved the way for the rise of Milošević by 

developing an ideological narrative and political program that his regime so 

successfully harnessed.”268  This was true of the aforementioned Memorandum of the 

Serbian Academy of Science and the Arts but also of the Serbian Orthodox Church, 

which supported the creation of a Greater Serbia and opposed peace initiatives that 

threatened that project.269  These forces of ‘uncivil’ civil society had and continue to 

have a strength that cannot be ignored.  As discussed in Chapter 3, while it is 

difficult to exclude organisations from the definition of civil society on the basis of 

the content of their work, there is a body of groups whose aims are ‘uncivil’ in that 

they erode democracy and freedom.  As in Serbia, many such groups are co-opted by 

government or right-wing political parties. 

In the late 1980s, organisations and loose associations began to form in opposition to 

the Slobodan Milošević regime; however, through most of the 1990s they lacked the 

ability to mobilise large numbers of citizens in order to pose a real challenge to the 

regime.270  It was not until the late 1990s that a truly organised resistance emerged, 

which was much more movement-based:  Otpor originally began as a youth 

movement in 1998 and eventually came to encompass broader sections of society in 

its demonstrations against the Milošević regime.  By eschewing a formal hierarchical 

organisational structure, “Otpor evaded both repression by the regime and co-
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optation by the opposition.”271  The movements and organisations that emerged 

during this time were successful in eventually bringing down the Milošević regime in 

2000; however, following that success, their activities decreased and their 

importance receded.  For example, though it continued to serve a watchdog function 

immediately following the establishment of the new government, Otpor deliberately 

decided not to become an NGO and instead became a political party in 2003 that 

eventually merged with the Democratic Party. Without the strong focus of regime 

change, many of the organisations were left without a real mission.   

In sum, though civil society mobilisation has played a key role at certain junctures in 

recent Serbian history, there is not a tradition of strong, lasting organisations.  

Moreover, civil society has as often been mobilised around nationalist aims as 

around international standards of human rights.  There is a cadre of professional 

human rights organisations in Serbia today, including the Humanitarian Law Centre, 

the Belgrade Centre for Human Rights, and the Youth Initiative for Human Rights, 

among others.  However, their support among the public at large is not extensive, 

and they are primarily dependent upon funding from outside the state.272  Meanwhile, 

nationalist movements that were complicit perhaps not in committing but at least 

making possible the crimes committed during the conflicts in Bosnia, Croatia, and 

Kosovo, remain active in opposing the processes of accountability at both the ICTY 

and domestically. 

Prosecutions prior to the establishment of the war crimes chamber 

Prior to the establishment of specialised institutions for war crimes prosecution, 

courts of general jurisdiction and military courts could exercise jurisdiction over war 

crimes cases.  There were not a significant number of attempts at prosecution in the 

late 1990s or early 2000s, but according to data collected by the Humanitarian Law 

Centre (HLC), 20 prosecutions for crimes committed in the context of the armed 

conflicts have taken place before district courts in Serbia.273  According to this data, 

12 of those cases were not prosecuted as war crimes but as ordinary crimes, and most 
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of the cases (17) concerned crimes committed in Kosovo.274  As of 2013, 16 of the 

cases had been completed, with 17 people convicted and nine acquitted, while two 

cases were in the appeals phase and two still in the trial phase.  One case had been 

withdrawn.275  As these cases were handled through the regular court system, neither 

the prosecutors nor the judges had any special training or expertise in international 

humanitarian law.  They were heard in courts across the country, only one of which 

had equipment for audio-visual recording of the trials.276 

According to the HLC, which monitors war crimes trials in Serbia: 

With the exception of the judgments handed by the Belgrade District Court in 
Sjeverin and Pudujevo, no other judgment in cases conducted before the courts 
of general jurisdiction was delivered following proceedings that met the 
standards of a fair and professional trial. There were numerous shortcomings in 
these trials and the judgments delivered in them, with regard to the definition 
of the offense, the penal policy, and the duration of the proceedings.277 

The reluctance of the public prosecutor to pursue cases related to the conflicts – or to 

try them as war crimes – coupled with the inexperience of judges in the country to 

decide such cases created doubts about the capacity of the Serbian judicial system to 

prosecute crimes with so many political ramifications.  Public sentiment also 

presented a challenge:  in some cases the accused would receive applause in the 

courtroom.278  As the International Criminal Tribunal for the former Yugoslavia 

(ICTY), the Hague-based tribunal established in 1993 to try cases of war crimes, 

crimes against humanity, and genocide during the Yugoslav wars, began planning for 

its eventual closeout, it was clear that courts within the region, including Serbia, 

would need additional capacity to take on these cases.  Around the time of the arrest 

of Milošević in 2001, evidence emerged that he and several of his officials had 

organised the displacement of corpses of Kosovo Albanians to mass graves inside 

Serbia in order to conceal the atrocities they had committed.  Yet, with Milošević-era 

officials still filling the judiciary and police, there was no political will, and indeed 

no capacity, to effectively investigate and prosecute such crimes.279  Political will to 

tackle both organised crime and the legacy of war crimes only really formed in the 
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immediate aftermath of the 2003 assassination of Prime Minister Zoran Djindjić, 

which was carried out by a criminal group with links to the state security apparatus 

and that had been involved in war crimes and feared extradition to The Hague.  In 

July 2003, the Serbian parliament passed the legislation creating specialised units in 

Serbia to handle war crimes cases.280  In part, the Serbian government used the 

strategy of creating domestic war crimes units to try to circumvent cooperation with 

the ICTY, especially once the European Union directly linked cooperation on war 

crimes investigations to Serbia’s EU accession eligibility.281  In practice, it remained 

necessary for Serbia to cooperate with the ICTY, but this still offers a somewhat 

cynical motive for the establishment of the domestic war crimes institutions.  While 

the assassination of the prime minister galvanised some real interest in getting 

organised criminals under control, government officials were still open about the fact 

that dealing with war crimes was necessary to Serbia’s pursuit of EU accession.282 

It is worth noting that several cases that were initiated prior to the establishment of 

those institutions continue to make their way through the ordinary court system, in 

part because the public prosecutor has not reclassified the crimes as war crimes, over 

which the specialised units would have jurisdiction, but has continued to treat them 

as ordinary crimes.283  There have also been cases in which prosecutors in ordinary 

courts have decided to take on cases of Albanian perpetrators related to the conflict 

in Kosovo under terrorism charges to enable them to try the cases themselves rather 

than submit them to the jurisdiction of the war crimes institutions.284 

5.3 Setting up new war crimes institutions 

The Law on Organisation and Jurisdiction of Government Authorities in War Crimes 

Proceedings, which came into effect on 1 July 2003, transferred jurisdiction for all 

war crimes to specialised institutions.  These include the Office of the War Crimes 

Prosecutor (OWCP), the Department for War Crimes of the Higher Court in 

Belgrade (originally the Special Chamber for War Crimes of the Belgrade District 

Court), the Department of War Crimes of the Court of Appeal in Belgrade, the War 
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Crimes Investigation Service (WCIS), the Protection Unit, and the Service for the 

Support and Assistance to Victims and Witnesses of the Department for War Crimes 

of the Higher Court in Belgrade.    

As described, these institutions were created in response to a lack of capacity within 

the regular court system to try war crimes cases.  Therefore, these new institutions 

had to develop such capacity quite quickly.  Judges and prosecutors initially 

appointed to these new bodies underwent extensive training, taking part in 

workshops organised by international organisations, visiting the ICTY, and meeting 

with colleagues from other countries who had undertaken similar cases.  

Nonetheless, it is a big challenge to go from almost no experience with war crimes to 

responsibility for a specialised chamber.  The Department of War Crimes and the 

OWCP had to start new institutions from scratch and then try to generate sufficient 

capacity quickly enough to handle a large volume of politically sensitive cases.  The 

following sections will look at how they have fared in terms of their performance to 

date.   

It is worth noting that there is no unit per se for defence of accused war criminals, 

and the accused can choose to be represented by any defence attorney qualified in 

Serbia.  However, interested defence attorneys are offered training in war crimes 

defence by organisations such as the OSCE, for example.285  Furthermore, some of 

the defence lawyers active in war crimes cases in Serbia have gained experience with 

the ICTY in The Hague and are applying that expertise in their defence work in 

Serbia.286 

Department of War Crimes 

Despite a government that can be vocally opposed to prosecuting Serbs for war 

crimes (at least in those cases that touch upon high-level political responsibility), for 

the most part, judges of the Department for War Crimes have acted independently in 

their decision-making.  Judges themselves reported that they have come under no 

pressure from government authorities or others with respect to their work in the 
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Department.287  Judges at the appeal level explained that most cases that are sent 

back to first instance courts are sent back either for a lack of evidence or because the 

decision is not clearly expressed and explained.  However, they placed responsibility 

for those unclear decisions primarily at the feet of the prosecutor.  As one judge 

explained, “If you ask me an unclear question, I can’t give you a clear answer.”288  

As will be described in greater detail later on, most people inside and outside of the 

process identified the greatest blocks at the level of prosecution and did not see the 

judges at the first or second instance as particularly compromised. 

Prior to a reform of the judiciary in 2009, the court of last instance for war crimes 

cases was the Supreme Court of Serbia.  In the very first case that the chamber took 

on, Ovčara, which addressed the massacre of over 200 Croatian prisoners by the 

Yugoslav Army and members of Serb paramilitaries in Vukovar, Croatia, in 1991, 

the Supreme Court quashed the decision and sent it back to the lower courts.  The 

first instance decision had been hailed as a success by both victims and observers, 

both for its conduct and for the judgment itself. The war crimes chamber had 

convicted and sentenced 14 of 16 indicted individuals.  The decision to quash the 

verdict was therefore a disappointment to victims and advocates for accountability, 

and some viewed it as a politically motivated decision intended to obstruct the 

prosecution of Serbs for war crimes.  Others have pointed out that the Supreme Court 

justices were split in the decision, that some parts of the original judgment were 

poorly written, and that had they wished to completely kill the case they could have 

discounted the evidence of one of the witness collaborators (which in fact the ICTY 

discounted).289  Given that this was the first case to be tried domestically after the 

establishment of the special chambers and that the cases do, inevitably, intersect with 

politics, it is likely that the Supreme Court did have some political considerations in 

mind when deciding to quash the decision, even if it was simply to postpone a final 

judgment.  It is not completely clear that the decision was intended to protect any 

particular individuals or to put a halt to the prosecutions entirely, but the decision to 

order a retrial appears to have had political motivations.  At the time, the Serbian 

judiciary had not been subject to lustration, meaning that the judges of the Supreme 

Court had been appointed during the Milošević era.  As part of the 2009 reform of 
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the judiciary, all judges were put through a process of reappointment, and the court 

system was restructured such that the higher instance court for war crimes is now the 

Court of Appeal, which includes judges who previously sat on the first instance panel 

and therefore have some knowledge of war crimes. 

The other issue interviewees raised about the judges is the level of training that the 

current judges in the Department have received.  While the judges who were initially 

appointed to the chamber underwent significant training, taking workshops organised 

locally and being sent on study tours to The Hague and Cambodia, all but one of 

those judges has since been reassigned to another court.  Some of them have been 

placed in the appeals chamber for war crimes but others have been sent to ordinary 

courts.  There are various interpretations of the decision not to retain the original 

judges in the department for a longer period of time.  Most have been given positions 

in higher courts, which is a promotion of sorts.  Judges (as well as prosecutors) 

dealing with war crimes and organised crime receive a more generous compensation 

package than their counterparts in other courts,290 and in that sense the position may 

be desirable to others.  Only one judge has actually been removed from her position, 

and there is speculation that she may have been more outspoken than was 

comfortable for her superiors.291  The most concerning issue is that the judges that 

have been appointed to the department more recently have received no specialised 

training in international humanitarian or international criminal law and have not 

requested such training.  Unlike their predecessors, they have not had the opportunity 

to have exchanges with peers from other countries undertaking similar prosecutions.  

Therefore, some observers felt that rather than developing capacity and 

sophistication over time, the Department was actually facing a decline in the quality 

of judgments.292 

Office of War Crimes Prosecution 

As mentioned, the greatest reported problems with the prosecutions lie at the level of 

the Office of War Crimes Prosecution (OWCP).  The OWCP has been criticised for 
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the selection of the cases it brings forward and for a failure to collect and present 

adequate evidence.  Questions have also been raised about prosecutors’ abilities to 

fulfil their roles in the courtroom, though this is not limited to war crimes cases. 

Until 2015, the OWCP lacked any prosecutorial strategy.293  There has therefore 

been no clear criteria for the prioritisation of cases, and NGOs in particular have 

criticised the OWCP for taking a ‘balancing’ approach to indictments, in other words 

indicting perpetrators of other ethnicities for crimes committed against Serb victims 

in order to offset the cases brought against Serb perpetrators.  On the one hand, cases 

against Serb perpetrators do far outnumber the number of cases filed against non-

Serbs; it is estimated that roughly 90% of cases have been against Serb 

perpetrators.294  On the other hand, as pointed out by the Humanitarian Law Centre, 

the leading NGO focusing on war crimes in Serbia, with respect to cases pertaining 

to Kosovo, “With regard to the ethnicity of the accused and of the victims, neither 

the number nor the structure of these cases even remotely reflect the nature of the 

crimes committed and the scale of civilian casualties on both sides in the Kosovo 

conflict.”295  The crimes that the OWCP has investigated involving Serb victims are 

real crimes for which none of the other states in the region has taken responsibility 

for prosecuting.  In that sense, it is a legitimate undertaking to pursue these cases, 

over which Serbia does have jurisdiction.  If, however, the OWCP is taking them on 

simply to counterbalance its efforts to prosecute Serb perpetrators, it does raise 

questions about the criteria for selecting cases.  And unfortunately, if the goal of 

these cases was to increase public support for the prosecutions, the fact that most of 

the cases have fallen apart and the accused acquitted for lack of evidence has actually 

eroded the legitimacy of the OWCP. 

In addition, most of the cases to date have been against low-level perpetrators.  The 

OWCP has eschewed pursuing cases against those responsible for ordering or 

orchestrating the crimes, arguing that command responsibility is difficult to prove 

under Serbian law (there is no direct provision for it in the law applicable to the 
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crimes in question) and that the ICTY in The Hague has responsibility for the highest 

perpetrators.  The latter is true, but there is a large set of mid-level commanders that 

has been left untouched because of the focus on direct perpetrators.  While the 

current approach may be easier from an evidential standpoint, it neglects true 

responsibility for the crimes. 

This approach has also facilitated the government’s efforts to characterise 

perpetrators as ‘rotten apples’ or lone renegades.  There is no connection made (or 

explored) between the Republic of Serbia and the paramilitaries committing the 

crimes in question.  Unlike in Argentina, where an effort has been made to link 

connected cases in order to demonstrate the systemic nature of the crimes, the 

OWCP has focused on individual incidents and at the lowest level of authority.  

Mladen Ostojić, in his examination of the politics of war crimes prosecutions in post-

Milošević Serbia, refers to the perspective of Ivan Jovanović that  

the OWCP did not suggest that there was a plan for creating a ‘Greater Serbia’ 
simply because the Prosecutors did not believe in the existence of such a plan 
and because they did not consider that war crimes were committed with the 
intention of realising that plan.  For Vesna Pesić, a prominent political activist 
and sociologist, this state of affairs reflects the fact that the judiciary is always 
under the influence of the dominant ideology.  In her view, the local judges 
were still contaminated by the official interpretation of the past which held that 
Serbs conduced exclusively defensive wars throughout the nineties.296 

This approach ignores the conclusions of the ICTY.  For example, the indictment in 

the Zvornik case, which concerns the deportation, torture, and killing of the Bosnian 

Muslim population in Zvornik municipality by Bosnian Serb militiamen in 1992, 

refers to the conflict in Bosnia as a non-international armed conflict, whereas the 

ICTY has characterised it as an international conflict with the involvement of the 

Serbian state.297 

Additionally, the OWCP has not attempted to classify any crimes as crimes against 

humanity.  Like command responsibility, crimes against humanity were not directly 

applicable in Serbian criminal law until 2005.298  As such, many Serbian legal 
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scholars have argued that crimes against humanity cannot be prosecuted in relation to 

the conflicts in the 1990s because of the principle nullum crimen sine lege.  This has 

resulted in situations in which, for example, cases pertaining to crimes committed 

after the end of the armed conflict in Kosovo have been tried as war crimes and then 

been overturned because the prosecutor failed to make the link to an armed 

conflict.299  Therefore, this approach only serves to weaken some of the cases.  

Ostojić argues that because of the dominant view among Serbian legal professionals 

that crimes against humanity cannot be prosecuted domestically, “the Prosecution 

had no incentive to examine the context in order to demonstrate that war crimes were 

part of a broad and systematic attack against the civilian population.”300  Despite the 

resistance of some legal scholars to the application of both command responsibility 

and crimes against humanity to the cases from the 1990s, it would be possible to 

make an argument under international law that application of neither would violate 

nullum crimen sine lege because both were principles of international law at the time 

the acts were committed,301 and judges have suggested that prosecutors bring a test 

case forward to enable exploration of the question.  An investigation into a case 

involving command responsibility was opened in 2015;302 unfortunately, the 

investigation was closed for lack of evidence in 2017, so it will not be possible to use 

it as a test for proving command responsibility in the courts. 

In 2011, a new Criminal Procedure Code was passed, applying to all criminal cases 

in Serbia.  The new code is modelled on common law adversarial trials, although 

Serbia remains a civil law system.  Such reforms are not usual and have been 

introduced in other civil law countries, for example in Latin America and East Asia.   

Whereas under the previous criminal procedure code, it fell to investigative judges to 

seek out the ‘material truth’, responsibility for investigations now lies with the 

prosecutor, and judges are there simply to judge the merits of the arguments put 

before them.  The new system also calls for the prosecution and defence to engage in 

cross-examination of witnesses, which was not a part of the previous practice.  This 

is a significant change in responsibilities, and the new code has been resisted by 
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many in the legal profession in Serbia.  Implementation of the new code was 

introduced in the Departments for War Crimes and for Organised Crime at the 

beginning of 2012, though it was not introduced into the rest of the criminal courts 

until 2014.  Defence lawyers reported that prosecutors have struggled to understand 

their new roles and that they have failed to effectively cross-examine witnesses, thus 

leading judges to step out of their new roles and engage in questioning of 

witnesses.303  These comments were made about prosecutors across the Serbian 

justice system, including those within the Department for War Crimes.  Overall, 

whatever the goals of this reform were, in the immediate term it has not resulted in 

substantially better justice for victims. 

There are a number of possible reasons for the failures of the OWCP to live up to all 

of the expectations placed upon it by victims, NGOs, and the international 

community.  Problems began early on when the reformist government that had 

established the war crimes units was replaced by the more nationalist coalition led by 

Vojislav Kostunica.304  “The difficulties ranged from slashed budgets (by as much as 

30 percent in 2005) to lack of cooperation with the executive branch and hostile 

comments by cabinet and parliament members, who wanted the WCC to take on all 

war-crimes cases, making further demands from the ICTY obsolete and allowing the 

government to directly control justice proceedings at home.”305  The OWCP argues it 

has been hampered by a lack of resources, and this is undoubtedly true.  As of 

October 2015, the Office had six deputy prosecutors, although according to a State 

Prosecutorial Council decision of 2013, the OWCP should have eight deputies.306  It 

also only has three associates and an inadequate number of technical and 

administrative staff.307  According to an analysis conducted by Humanitarian Law 

Centre, “the OWCP should employ at least eight associate experts, in order that each 

deputy can work with an associate expert.  Furthermore, a larger number of 

investigators would greatly contribute to the OWCP’s efficiency…OWCP 
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representatives especially stressed the need to hire an analyst trained in database 

research.”308 

The same analysis found that “The funds allocated to the OWCP are inadequate for 

the jobs and tasks that…fall under its remit, as stipulated by the law.”309  The OWCP 

has received international support, particularly from the Organisation for Security 

and Cooperation in Europe (OSCE) and the US Embassy in Serbia, but as a public 

body in Serbia the most important source of support is, of course, the Government of 

the Republic of Serbia.  Thus far, the government appears not to have prioritised the 

work of the OWCP sufficiently to provide it with the full resources that it would 

need in order to do its job effectively and efficiently. 

In addition, representatives of the OWCP have come under significant pressure.  

Threats have been made against the Chief Prosecutor and the Spokesperson and their 

families at various points,310 and in 2012 when the Humanitarian Law Centre 

released a dossier suggesting that Serbian Army Chief Ljubisa Diković, formerly 

commander of the 37th Brigade of the Yugoslav Army, was responsible for war 

crimes in Kosovo, the President of the Republic publicly warned the Chief 

Prosecutor to be “careful what he digs up.”311  Obviously, such situations threaten 

the ability of the Prosecutor to operate independently.  The OWCP closed its 

investigation of Diković without filing charges, stating that there was no basis for 

suspecting Diković of war crimes.312  In 2013, Diković sued the Humanitarian Law 

Centre for damage done to his honour and reputation and was awarded 550,000 dinar 

(£4,000) by the basic court in Belgrade, on the basis that the allegations were 

unproven, a decision that was upheld by the appeal court in 2016.   

The OWCP also appears to be conscious of how it is perceived in Serbian society 

and occasionally makes decisions that it thinks might improve its standing in the 

eyes of the public – for example, by bringing cases with Serb victims – rather than 

focusing on building the strongest cases for the most egregious crimes.  There have 

also been instances in which the OWCP has appeared to issue indictments under 
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political pressure from the executive.  One of the most prominent examples of this 

was the request to the UK for the extradition of former Bosnian president Ejup Ganić 

for atrocities committed in Sarajevo in 1992.  The incident in question had been 

examined by both the ICTY and the Bosnian State Court, neither of which found any 

evidence linking Ganić to the crime.  Judge Workman of the Westminster 

Magistrates’ Court rejected the extradition request, calling the request politically 

motivated and criticising it as “an abuse of the process of this court.”313  The 

suspected motive for the request was to put pressure on the Bosnian government to 

accept a vaguely worded apology for the crimes committed in Srebrenica.314    

Witness intimidation and witness protection have also posed significant challenges to 

the process.  Witness collaborators, members of groups that have committed crimes 

but who then choose to testify about the actions of the group, are regarded as traitors 

not only by the group but also by local communities.315  This phenomenon has been 

detailed in the documentary film Witnesses, produced by two investigative 

journalists in 2014.316  The problem is exacerbated in cases involving police units, 

because the witness protection unit falls under the jurisdiction of the Ministry of 

Interior, and in some instances the police have been able to access information about 

those testifying against them.  In some cases, witnesses have even been forced to 

relocate to other countries as a result of the pressure they find themselves under.317

 These problems reduce the overall trust that victims and the public can place 

in institutions of justice and make the jobs of both the prosecutor and defence 

lawyers more difficult. 

Defence counsel 

There is no specific state body for the defence of accused in war crimes trials, but 

defendants have the right to appoint an attorney of their choice, and there is legal aid 

available to support the costs of court-appointed attorneys.318  The OSCE developed 
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a manual for defence of accused war criminals and has conducted trainings for 

defence lawyers,319 although the National Strategy for Prosecution of War Crimes 

has identified a need for ongoing training for the defence.320  While at least some of 

the defence lawyers actively working on domestic war crimes cases have worked at 

the ICTY and gained experience with war crimes defence there, they complained 

that, in contrast to Bosnia, where lawyers have to undergo specific training to work 

on cases in the war crimes chamber, any defence attorney can defend accused in the 

war crimes chamber in Serbia.321  This means that in practice, the court could appoint 

an attorney with very little experience with war crimes cases.  However, interviewees 

did not raise any examples of this and were more concerned that the defence was 

challenged by the changes to the criminal procedure code (specifically the fact that 

the prosecutors were not, in their view, doing their jobs correctly) and the poor 

technical capacities of the courts.322 

5.4 Role of civil society 

Human rights organisations have consistently engaged with the special units for war 

crimes since their establishment and were involved as well with advocacy before 

their establishment.  Although it has been noted that the impetus for the investigation 

of war crimes was largely external,323 groups like the Humanitarian Law Centre, 

Belgrade Centre for Human Rights, and Helsinki Committee for Human Rights 

raised the need for accountability for crimes committed during the conflict and 

encouraged the state and the international community to consider a domestic 

mechanism for handling perpetrators that fell outside the ICTY’s priorities.  While 

there were a number of factors involved in the establishment of the war crimes 

mechanisms in Serbia – foremost the looming closure of the ICTY and a need to 

transfer cases to another functioning court – civil society was present in that debate. 

																																																																																																																																																													
https://www.mpravde.gov.rs/files/National%20Strategy%20for%20the%20Prosecution%20of%20Wa
r%20Crimes.pdf. 
319 “War Crimes Justice Project delivers practice manual to Serbian defence lawyers,” OSCE, last 
modified 25 October 2011, accessed 30 March 2018, https://www.osce.org/odihr/84365. 
320 Republic of Serbia, National Strategy for the Prosecution of War Crimes for the period 2016-2020, 
30	
321 Novak Lukić, interview by author, Belgrade, October 2015. 
322 Novak Lukić, interview by author, Belgrade, October 2015. 
323 Christopher Lamont, International Criminal Justice and the Politics of Compliance (Farnham: 
Ashgate, 2010), 75. 



	 141	

Following the establishment of the war crimes chamber, domestic human rights 

organisations, together with their international counterparts and international bodies 

such as the OSCE, provided training seminars and workshops to judges who would 

be hearing these cases to help them understand the fundamentals of international 

humanitarian law.  They have also, again alongside the OSCE, been monitoring the 

trials.  While the judges interviewed felt that the presence of monitors in the 

courtroom did not have an impact on how the trials have been conducted, the act of 

monitoring has meant that there has been a consistent analysis of the trials.   

In addition, in the early years of the trials, it was possible for a non-lawyer to 

represent victims in the cases,324 and the Humanitarian Law Centre took that role for 

many victims with which it had built up relationships and helped bring them to 

Belgrade for the trials, as most were resident in Croatia, Bosnia, or Kosovo.325  

Although some defence lawyers felt that having non-lawyers involved in questioning 

was potentially prejudicial to their clients,326 it was important for victims because 

many of them had no faith that the Serbian justice system could actually deliver 

justice to them.  Because they had trust in the Centre and its staff, they were willing 

to come and participate in the trials.  Their experience with the trials varied – some 

were satisfied with the justice that they received while others had their doubts about 

the system confirmed – but the Centre was an important link in that process. 

The case of Podujevo is an example of the role that civil society has been able to 

play in the trials in Serbia.  This trial actually pre-dated the creation of the 

Department of War Crimes and was heard by the Belgrade District Court.  However, 

it was one of the few cases that was eventually tried in a fair manner before the 

domestic courts and demonstrated that domestic prosecutions were possible.  The 
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case related to the massacre of 19 Albanian civilians in Podujevo, Kosovo, during 

the 1999 NATO bombing.  The massacre was carried out by the Scorpions unit, a 

specialist anti-terrorism unit of the Serbian police force.  Two members of the 

Scorpions, Saša Cvjetan and Dejan Demirović were originally charged with war 

crimes by the Prokuplje District Prosecutor’s Office.  However there were concerns 

about the way the case was being handled, particularly around the partiality of the 

trial panel, and witnesses were reluctant to participate.  The Humanitarian Law 

Centre requested the Serbian Supreme Court to transfer the case to another court, and 

eventually it was transferred to Belgrade.   

At the trial in Belgrade, four witnesses – including children who had survived the 

massacre – gave evidence that identified Cvjetan as being present during the killings.  

This testimony was crucial to the prosecution’s case and was only made possible by 

the involvement of the Humanitarian Law Centre.  The Centre’s executive director, 

Nataša Kandić, had travelled to Kosovo, found the witnesses, and built up their trust.  

She convinced them to come to Serbia and testify, despite their reluctance to do so.  

As Kandić wrote to the public prosecutor in Prokuplje, “[The witnesses] believe that 

this trial is a farce and that the trial panel is unwilling and incompetent to apply laws 

and bring justice for the defendant, as well as for the victims.”327  It was only after 

the trial was moved and the Humanitarian Law Centre worked with the War Crimes 

Investigation unit of the Serbian Ministry of Internal Affairs to put in place witness 

protection measures that the witnesses were persuaded, by Kandić, to come and 

testify.328  In 2004, Cvjetan was sentenced to 20 years for war crimes against the 

civilian population (the decision was overturned on appeal and returned to the 

Belgrade Court, but the defendant was again found guilty and sentenced to 20 years 

in a 2005 decision, which was confirmed by the Supreme Court).  Charges against 

Demirović were dropped when he became a cooperating witness and helped convict 

other members of the Scorpions unit.   

HLC continued acting as a bridge to witnesses following the establishment of the 

specialised war crimes bodies, and the OWCP has acknowledged the importance of 

																																																								
327 Humanitarian Law Center, Podujevo 1999 – Beyond Reasonable Doubt (Belgrade: Humantarian 
Law Centre, 2006), 84, accessed 10 November 2017, http://www.hlc-rdc.org/wp-
content/uploads/2013/07/Podujevo-1999-Beyond-Reasonable-Doubt.pdf. 
328 Humanitarian Law Center, Podujevo 1999 – Beyond Reasonable Doubt, 199. 



	 143	

this connection in securing witness participation in trials.329  Although the option of 

representing witnesses is no longer open to non-lawyers, HLC has continued to file 

criminal complaints with the OWCP on the basis of the evidence that it collects.  It 

has also tried to pressure the OWCP to act by bringing cases to the European Court 

of Human Rights, albeit with limited success.  One recent example is the case of 

Kamenica and Others v Serbia.  The case concerns the alleged torture of both 

combatants and civilians who fled the Žepa safe zone in Bosnia after it was attacked 

in July 1995 and ended up in two detention camps in Serbia.  In 2011, HLC lodged a 

criminal complaint with the OWCP on behalf of 50 individuals alleging war crimes.  

However, the OWCP ultimately refused to take forward the investigation on the 

basis that (consistent with the Serbian government’s position) Serbia was not a party 

to the conflict in Bosnia and therefore the alleged offences were not war crimes and 

not within the jurisdiction of the OWCP.  (The statute of limitations for ordinary 

crimes had already passed so taking the cases through the regular criminal court 

system was not an option, even had the victims been interested in doing so.)  A 

constitutional appeal to the Constitutional Court of Serbia was rejected, but in the 

meanwhile two of the applicants were awarded damages in a civil claim before the 

Belgrade Court of Appeal.  Unfortunately, the European Court, while leaving open 

the question of whether the classification of the conflict is correct, found that because 

the OWCP had consistently classified the conflict as internal to Bosnia, the 

applicants had violated the six-month rule (which requires applications to the 

European Court within six months of exhausting domestic remedies) because they 

should have known their complaint to the OWCP would be unsuccessful.330   

On the one hand, this is a story of failure of justice for the victims, whether one sees 

it as a failure by the OWCP to accept the legal precedent set by the ICTY 

establishing that the conflict in Bosnia was an international armed conflict, a failure 

by the European Court of Human Rights to recognise that the practise of the OWCP 

is not completely consistent (as has been argued by the HLC331), or a failure of the 
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HLC to abide by the rules of the Strasbourg court.  On the other hand, the civil claim 

was a success for the victims, and by using a variety of legal tools (civil claims, a 

constitutional challenge, and an application to the European Court of Human Rights), 

the HLC is putting pressure on the OWCP to function more effectively in the interest 

of victims.  It may be a long game in terms of getting the results that the victims 

would like to see, but it does create a situation in which the legal institutions have to 

justify their actions and decisions, which is part of building the rule of law.  Without 

these challenges, the OWCP might not otherwise need to justify its decisions so long 

as they were compliant with the executive’s presentation of the facts of the conflict. 

Through reports and analyses, human rights organisations have also sought to 

provide recommendations to the OWCP to help it improve its performance.  

Humanitarian Law Centre developed a model prosecution strategy for the OWCP for 

2015-25 to help it develop its own for the first time, and the final draft of the OWCP 

takes into account comments provided by Humanitarian Law Centre and Belgrade 

Centre for Human Rights as well as the OSCE, an expert hired by the EU, and an 

independent legal consultant.  In its documents and in conversation, the OWCP 

acknowledges the importance of human rights NGOs as partners, even if it is not 

always willing to follow their recommendations in practice.   

Like the human rights groups in Argentina, those in Serbia are also playing the role 

of a ‘global-local interface,’ translating global human rights norms into a local 

setting, but in this case they are doing so in a hostile environment.  Although they are 

trying to bring international human rights law and bodies to bear on the situation in 

Serbia, their attempts to ‘localise’ those norms are being resisted by nationalists who 

continue to identify those norms as ‘foreign.’ This complicates the interface role, as 

civil society competes with itself for the dominant narrative. 

And in Serbia, it is clear that human rights organisations are not the only part of civil 

society with an interest in the war crimes trials.  In addition to the nationalists who 

would like to see the whole process shut down, there are victims’ associations that 

have their own interests in the trials.  There is a relatively small number of victims in 

Serbia, most of whom are displaced from other parts of the former Yugoslavia, 

particularly Kosovo and Croatia.  The victims’ movement is politically weak and 

does not exert strong influence on the government.  However, victims’ associations 
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do put pressure on the OWCP by lobbying for cases against the perpetrators of the 

crimes against them.332  The decision to prosecute cases against non-Serbs for crimes 

against Serb victims, even where sufficient evidence is lacking, suggests that the 

prosecutor may be sensitive to the demands of this constituency even though it lacks 

political power. 

Civil society organisations also have a role to play in terms of public information 

about the trials and the crimes they concern.  The lack of media interest in trials has 

helped contribute to a situation in which the general public has little knowledge or 

understanding of the legal processes that are occurring.  Most coverage of the cases 

occurs at the time of the arrest and the time of sentencing but does not cover the 

actual trial.  Additionally, most observers noted that the coverage tends to include 

only the specific details of the case: for example, who was arrested or sentenced and 

what the charges are.  There is little attempt to put the cases into context or to explain 

their significance.  Many of the human rights organisations interviewed felt that this 

contributes to the overall sense that sporadic crimes have been committed by ‘bad 

apples’ rather than as a part of a systematic attack.   

NGOs put out press releases at important moments in the trials and publish reports or 

‘dossiers’ about the trials or about suspected perpetrators, though these do not always 

get picked up by the mainstream media.   They also hold public events to try to 

bridge the gap to the public but find that the level of knowledge of the conflicts 

among the public, especially among young people who were born during or after the 

conflicts, is low, and that attention on the past is difficult to sustain.  Most 

organisations interviewed felt that public engagement with their work was relatively 

low, but other observers suggested that what information the public does have is 

likely the result of NGO advocacy rather than the media.333  Many people working 

on transitional justice issues in Serbia feel that the work of the war crimes units is not 

sufficient to open up discussion about the past in society and that non-legal 

approaches will be necessary in order for society to address the acts that were 

committed in the name of the Serbs. 
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5.5 Rule of law? 

Serbia has maintained a relatively steady rating in Freedom House’s Freedom of the 

World index since 2005, when the war crimes institutions were created (the 2005 and 

2006 ratings actually applied to the State Union of Serbia and Montenegro, before 

the two countries split).  It has been rated ‘Free’ for that entire period, with overall 

freedom scores of 3 in 2005, rising to 2.5 in 2006 until 2010.334  It then rose again to 

2 until dropping back to 2.5 in 2017, as a result of irregularities in the 2016 

parliamentary elections.335  From 2005 through 2009, it received a political score of 

3, and the reports expressed concern regarding judicial independence, corruption, 

inefficiencies and backlogs in the court system, and the slow pace of judicial reform.  

The political score improved to 2 in 2010, but that was the result of stable elections; 

concerns regarding the slow pace of judicial reform have continued.  Since 2014, 

when Freedom House began giving separate scores for rule of law, it has achieved 

10/16 every year, though the reports have noted concerns regarding political 

influence on the judiciary and judicial corruption.336   

These figures suggest that Serbia has been making slow, if uneven progress, towards 

establishing the rule of law.  Yet, it remains unconsolidated, and the judiciary 

continues to be a point of concern.  Throughout this period, Serbia has been the 

recipient of significant international development aid aimed at reforming and 

improving the judiciary, particularly from USAID and the European Union.337  

Nonetheless, there have been a number of studies finding that these reforms have not 

been successful and seeking to explain why.338  One such study found that while 
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judicial capacity had increased, judicial impartiality had not.  The author suggested 

that “the donor-driven rule of law reforms did not succeed in transforming existing 

modes of organization (political and judicial culture) or in reducing the informal 

influence of political, economic and criminal actors on the judicial system.”339  These 

findings are consistent with the research I have conducted on the war crimes 

institutions.  While significant resources were put into developing the capacity of the 

war crimes bodies, creating institutions that had not previously existed and 

establishing a certain level knowledge and expertise in war crimes prosecutions 

among the relevant staff, those bodies have continued to be hampered by political 

pressure.  In the case of the war crimes institutions, the pressure seems to have fallen 

primarily on the prosecutor’s office, which has been reluctant to bring cases that 

would demonstrate state control over the war crimes committed, but the problem 

remains one of a lack of independence.  Capacity in itself appears to be insufficient 

to build the rule of law; institutions also need to be able to assert independence from 

the executive and political elites. 

The lack of institutional independence suggests that Serbia has not achieved the rule 

of law even when applying a ‘thin’ definition of the rule of law, which would require 

that the judiciary, including the prosecutor, act independently of the executive and 

for the government to be bound by law.  Given the pressure that the executive has 

exerted to protect members of the government (or their close supporters) from 

prosecution, and the difficulties the prosecution, in particular, has had in resisting 

that pressure, it seems that the rule of law has not yet taken root.  Looking at the 

broader aims of helping to foster a culture of the rule of law through an exercise of 

building the legitimacy of the courts, the war crimes bodies in Serbia have made 

limited progress towards achieving those ends.  The lack of independence of those 

bodies undermines trust and a sense of equality before the law.   

5.6 Analysis 

It cannot be denied that the Serbian justice system has taken on an enormous 

challenge in attempting to prosecute war crimes domestically and that it has made 

some accomplishments in the face of those challenges.  Creating institutions from 

scratch is no small feat, and the individuals within those institutions have had to 
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learn about new areas of law and new investigation skills.  At least some of those 

individuals have taken their responsibilities seriously and become genuinely 

committed to the cause their institutions were designed to serve.340  As a result, 

Serbia has tried a significant number of its own ethnic nationals for participation in 

war crimes.  This is an accomplishment that deserves to be recognised.  Nonetheless, 

in a society with no victim base and no real political interest in carrying out 

prosecutions, the significance of the trials for the rule of law and their contributions 

to upholding the norm of accountability have been limited.   

Unlike in Argentina, where civil society immediately following the fall of the 

military regime essentially comprised victims and the families of victims and where 

victims themselves were Argentine students and political activists, i.e., a respected 

part of the community, in Serbia the human rights organisations who are tackling 

issues of war crimes are on the margins and lacking a strong base of support.  There 

is no strong constituency of victims upon which build support, as most victims in the 

country are displaced from other areas of former Yugoslavia and themselves do not 

have political clout (and their numbers are relatively small).  There is therefore no 

real demand within Serbia for justice for war crimes, and the government’s 

presentation to the public of all cooperation with international demands for justice as 

being in the pragmatic interest of the state (EU accession, provision of IMF and 

World Bank loans) has solidified the Serbian public’s perception of transitional 

justice efforts as “a business transaction and not an issue of justice.”341  There is 

some concern that once Serbia attains the goal of EU membership, the war crimes 

units will either be closed or significantly reduce their work, and some have pointed 

to Croatia as a cautionary example where the number of trials has fallen off since it 

acceded to the EU.342 

More important, perhaps, than the small number of victims is the fact that the alleged 

perpetrators maintain support among the elite.  Indeed, some of them continue to 

hold positions in the government or in the military.  Even those who have been 

convicted of such crimes sometimes continue to receive support from those in power.  

When Vladimir Lazarević, the former commander of the Pristina Corps of the 
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Yugoslav Army who was convicted by the ICTY for the deportation and forcible 

transfer of the Albanian civilian population in Kosovo, was released from prison in 

December 2015 and returned to Serbia, the expenses for his return were covered by 

the Republic of Serbia, he was accompanied by two ministers in the current 

government, and he was greeted at the airport by other high state officials.343  In 

2017 it was reported that Lazarević was given a teaching position at Belgrade’s 

Military Academy.344  It later emerged that he was only invited as a guest lecturer, 

but nonetheless it sends a signal to the next generation of Serbian military officials to 

be addressed by a convicted war criminal. 

In the face of these challenges, human rights organisations are fighting an uphill 

battle to gain the attention, let alone the trust, of the public.  Human rights groups are 

not popular with most of the population, and many view them as traitors of the 

Serbian people for their efforts to expose the crimes committed during the conflicts, 

crimes that have long been presented as defensive of the nation.  The three leading 

women representing the human rights movement for many years, Nataša Kandić of 

the Humanitarian Law Centre, Sonja Biserko of the Serbian Helsinki Committee for 

Human Rights, and Biljana Kovačević-Vučo of the Lawyers Committee for Human 

Rights (who passed away in 2010) were often referred to as the three witches of 

human rights.345  Moreover, there are sections of the population who actively attempt 

to counter their work.  When members of the 37th detachment of the Special Police 

Units in Leskovac were arrested in 2009 for suspected war crimes in Kosovo, war 

veterans and police from various parts of Serbia protested, burning effigies of Nataša 

Kandić, then director of the Humanitarian Law Centre, and Bruno Vekarić, deputy 

prosecutor and spokesperson for the OWCP.   
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In Serbia, as discussed, it is especially important not to paint civil society with too 

broad a brush.  It is easy to succumb to the temptation to view civil society as an 

advocate for liberal values as, particularly in the 1990s following the collapse of the 

Berlin Wall, civil society was espoused as critical to the working of democracy.346  

However, as described, prior to the outbreak of war in Yugoslavia, Serbian civil 

society was already captured by a nationalist agenda that, in seeking self-

determination for the Serb people, helped generate and perpetuate conflict in Bosnia 

and in Kosovo.  As referred to in Chapter 3, Shari Berman postulates that, “absent 

strong and responsive political institutions, an increasingly active civil society may 

serve to undermine rather than strengthen, a political regime.”347 In pre-war 

Yugoslavia, it appears that this was the case: the political institutions that had been 

designed to maintain a unified state were not able to contain the ethno-nationalism 

that was being articulated by the writers’ associations, for example.  The situation in 

Serbia today, however, is slightly different.  Today, the government feeds off that 

same nationalist discourse in order to maintain its power.  In that discourse, Serbs 

who fought in the wars in Croatia, Bosnia, and Kosovo were heroes trying to protect 

Serb peoples outside of Serbia.  Attempts to prosecute Serb individuals are viewed as 

condemnations of all Serbs, and the government has perpetuated the concept of ‘Serb 

victimhood’ with regard to the conflicts.  Serbs feel that they have been vilified by 

the outside world through institutions such as International Criminal Tribunal for the 

former Yugoslavia, and it has often been convenient for the government to play on 

these popular sentiments when choosing whether or not to comply with demands 

from the international community.348  As noted by Christopher Lamont, “in post-

Milošević Serbia…civil society was unable to mobilize social protest against state 

non-compliance decisions, and instead, anti-ICTY advocacy groups dominated the 

compliance debate.”349 

In this context, the civil society that is promoting compliance with international 

standards – in this case, primarily human rights organisations seeking accountability 

for war crimes and crimes against humanity – is going against the grain of both the 
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political discourse and popular sentiment.  This necessarily limits the impact these 

organisations can have in promoting the importance and meaning of the trials and in 

that way contributing to the strengthening of the rule of law.  Nonetheless, the 

organisations have made significant contributions despite great challenges.  It is easy 

to imagine that without their involvement, there would be even less positive 

discourse about the trials.  In his assessment of the role of the Humanitarian Law 

Centre in domestic war crimes proceedings, Iavor Rangelov concludes, “In effect, 

these civil society interventions often serve to compensate for the lack of political 

will and judicial capacity in Serbia.”350  Human rights organisations contribute both 

to the work of the war crimes institutions themselves and the broader societal 

discussions and understanding of the crimes committed during the conflicts. 

Firstly, the capacity building and technical assistance human rights organisations 

have provided to the judiciary and prosecutor, coupled with the pressure it has 

maintained on the prosecutor, particularly, to fulfil its role both through advocacy 

and monitoring of trials, have been important in ensuring that there is some domestic 

force insisting that trials be carried out effectively and efficiently.  It is easy for the 

government to present even the domestic trials as a demand of the international 

community, and while domestic organisations are often also vulnerable to criticism 

as a result of their foreign support and funding, they are at least domestic bodies 

staffed primarily by Serbs who have an interest in seeing these trials proceed 

efficiently and according to due process.  The assistance that domestic human rights 

organisations have provided to these public bodies has also, by the admission of 

those bodies, been genuinely useful, as they were starting with little knowledge or 

expertise in the area of prosecuting war crimes. 

Secondly, where the OWCP has been reluctant to assign any responsibility for the 

crimes committed to the Republic of Serbia or to use the prosecutions to illuminate a 

pattern or strategy of war crimes or crimes against humanity in the conflicts – instead 

choosing to present perpetrators as individuals choosing to go beyond the limits set 

by the system – human rights organisations provide an important counterbalance to 

that approach.  They have consistently highlighted the systemic nature of the crimes 

committed and tried to demonstrate how the leadership of the state and the military 
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orchestrated the removal or decimation of particular populations.  While the report of 

a human rights organisation may not bear the same weight with either the public or 

victims as the prosecution of those in a leadership position, at least their work makes 

the information available and attempts to put it into the public realm.  Without the 

educational work of such organisations, especially that of groups like Youth 

Initiative for Human Rights, which specifically targets secondary school and 

university students whose knowledge of these subjects generally does not go beyond 

the limited coverage they may receive in the media, it would be far easier for the 

‘rotten apple’ excuse to take hold uniformly. 

Indeed, in one sense, human rights organisations are disrupting the government’s 

approach to the war crimes trials.  Given the demands made by the international 

community around accountability in order to continue with EU accession 

negotiations, for example, the government is under external pressure to carry out war 

crimes trials and in the interest of achieving aims such as EU membership has chosen 

to carry out prosecutions.  In part, the establishment of the domestic war crimes 

chamber was an effort to remove some of the pressure of cooperation with the ICTY 

by bringing prosecutions home, where they could be better controlled.  In many 

ways, it suits the government’s interest to create a chamber for prosecuting war 

crimes and to carry through with trials but to keep them aimed at the lowest level 

perpetrators and avoid making any link to the state.  Only publicising them to the 

extent that is necessary to keep foreign governments at bay would allow the state to 

tick the box with regard to prosecutions but avoid any real domestic discussion of the 

state’s role in the conflicts.  Writing about Serbia, Jelena Subotić describes states in 

which “norm true believers are absent or lack the authority to influence social 

change, while the state still displays institutional markers of compliance.”351  Serbia 

does appear to have put on the external trappings of an accountability process while 

placing just enough constraints on that process to keep it from exposing the 

complicity of the state in the crimes or holding those at a high level accountable.  

However, the human rights organisations that are focusing on accountability for war 

crimes have made it more difficult for this approach to succeed, as they insist on 

publicising an alternative viewpoint, raising the profile of what is actually occurring 

within the chambers, and assessing whether the trials do or not comply with 
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international standards.  While they may, as in Subotić’s description, “lack the 

authority to influence social change,” they are at least poking holes in the official 

approach.  One human rights activist said that despite all of the challenges to and 

attacks on the work of organisations like hers, she felt that the work was not in vain 

as it at least created the basis for a discussion in society.352 

Unfortunately, the tools available to human rights organisations in Serbia are also 

more limited than those available to organisations in jurisdictions like Argentina.  

Whereas in Argentina the possibility of private prosecutions and provision for filing 

complaints directly with the public prosecutor has meant that human rights 

organisations have been able to capacitate the prosecution through demonstration, 

private prosecutions for war crimes are not available in Serbia’s legal system.  

Organisations are limited to advocacy and reporting, and it is at the discretion of the 

OWCP whether to take up their suggestions or not.  While the Humanitarian Law 

Centre has assisted victims and provided representation to them in early trials (a 

possibility that was removed in later trials), the Centre has not had the same 

possibility for direct intervention in cases that groups like CELS in Argentina have 

been able to take on.  This becomes a limiting factor when faced with a government 

that lacks political will to carry out effective investigations and prosecutions. 

Despite the important contributions made by human rights organisations, the success 

of the trials in demonstrating a commitment to and strengthening the rule of law is 

limited by the lack of political will and the poor institutional capacity to take on trials 

of this magnitude.  The establishment of the special units for war crimes was 

essentially an attempt to create capacity for investigating and trying war crimes in a 

system that lacked any experience with the subject and that had previously been 

compromised by its unwillingness to take such cases on in an objective manner.  On 

the one hand, a great deal of resources were put into the capacitation of the actors 

involved, particularly by the OSCE and the US.  On the other hand, there is a limit to 

the amount that training and equipment can achieve when the political constraints are 

such that key actors are unable to effectively perform their duties.  As described, 

with the judges the main issue appears to have been the transfer of those judges that 

did undergo significant training and collect information about the prosecution of war 
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crimes and who were successfully adjudicating cases to other courts (or in some 

cases to the appeals chamber).  Those decisions undermined the capacity and 

experience that had been built within the chambers during its initial years.  The other, 

potentially larger, problem has been the constraints put on the prosecutor that have 

prevented the OWCP from putting together solid cases.  While individuals within the 

OWCP may have a commitment to fulfilling the Office’s mandate, the threats 

received from government representatives and a political climate that offers no real 

incentive for successfully carrying out investigations mean that the OWCP as a 

whole, though functioning, is operating at a more perfunctory level than one would 

hope.  The insufficient resources that have been allocated to the Office by the 

government – again indicating a lack of political will to prioritise the prosecutions – 

have also hindered its effectiveness. 

Given all of the problems described, it is difficult to conclude that the rule of law has 

been built in a substantive sense and that there has been a rebuilding of the 

relationship between institutions and citizens.  In the case of Serbia, the state has 

made an effort to fulfil its international obligations in a pro forma sense by creating 

institutions and allowing them to carry out their basic functions, but it has not 

allowed them the political space to really flourish.  While that civil society that is 

human rights oriented has been an important contributor to keeping the prosecutions 

on the agenda and making the trials more effective than they might otherwise have 

been, those contributions have not yet been enough to secure real accountability due 

to the lack of political will and the strength of a competing public narrative that sees 

the trials as a form of persecution of the Serbian people. 

Those in Serbia, and indeed in the former Yugoslavia as a whole, who are committed 

to transitional justice and to dealing with the abuses of the past have been 

disappointed with trials, whether at the ICTY or domestically, as a mechanism for 

social engagement and change, in part because of the limitations described.  There 

has been an effort underway since the late 2000s to create a regional truth 

commission, RECOM, as an alternative to discovering the truth about the conflicts 

and generating public discussion about them.  While the question of whether trials 

serve truth-telling and reconciliations is a large one and outside the scope of this 

study, it is nonetheless worth noting that despite the many goals attributed to trials in 
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a transitional justice setting, victims and activists are finding themselves moving 

away from legal processes and seeking out other forms of transitional justice. 

5.7 Conclusion 

Serbia, under pressure from the international community, embarked on a process of 

domestic prosecutions for war crimes in a justice system that was historically weak, 

beholden to the executive, and lacking in technical expertise to prosecute war crimes.  

While a series of new institutions were created to take on this task, and there have 

been a number of successful prosecutions, there has not been sufficient political will 

to adequately resource all these institutions or to allow them the space to do more 

than prosecute individuals (mostly low-level perpetrators) and to present them as 

disconnected from state policy.  While civil society has played an important role in 

presenting a more comprehensive and nuanced view of the crimes in question, and in 

capacitating the institutions themselves, its impact has as well been limited by the 

lack of political space for exploration of the crimes committed during the conflicts.  

Civil society itself in Serbia is divided between those groups that promote human 

rights and accountability for war crimes and those that are more nationalist in 

orientation and see war crimes prosecutions, even those held domestically, as an 

assault on the Serbian people.  This results in a contest over the narrative 

surrounding war crimes prosecutions, with the nationalist position closely aligned 

with messages coming from the government.  Therefore, the part of civil society that 

is pro-accountability, though more cohesive and playing a more involved role than 

that in Bosnia, as will be discussed in the next chapter, is struggling against these 

strong nationalist forces in its attempts to support the work of the war crimes 

institutions.  Moreover, there is no real elite support for the prosecutions, as the 

government has cleaved firmly to an anti-accountability narrative.  Trials have not 

resulted in the same level of accountability or widespread reflection on the role of the 

state as has occurred in Argentina, where civil society advocacy resulted in and has 

supported an accountability process in a judiciary equipped to take on the task. 
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Chapter 6: Prosecuting War Crimes in Bosnia and Herzegovina: Struggling to 

Navigate Ethno-nationalist Politics  

6.1 Introduction 

As in Serbia, Bosnia and Herzegovina had little capacity to try complex and 

politically sensitive war crimes cases before the effort was undertaken.  Bosnia, 

though, was faced with an even larger number of cases in which the ICTY decided 

not to exercise oversight and which were referred to domestic courts.353  The 

international community attempted to create such capacity in a short amount of time 

by investing funds and other resources into the establishment of a War Crimes 

Chamber in the State Court and a Special Department for War Crimes within the 

Office of the Prosecutor,354 even staffing both of those entities with international 

experts to work alongside the Bosnian staff.  There have been successes along the 

way, but the Bosnian case highlights the challenges of trying to build the capacity of 

a judicial system at the same time as trying delicate cases, and all within a state that 

is extremely strained by political polarisation, largely along ethnic lines.   

As noted previously, theories on how prosecutions for mass violations of human 

rights can build the rule of law in transitional states suggest that they will do so 

through their demonstration effects and through capacity-building of local courts.  In 

the case of Bosnia, heavy investment was put into one domestic court (initially with 

a hybrid war crimes chamber) in the expectation that the court would both gain 

capacity and help improve the capacity of others by providing an example of how 

war crimes cases could be handled.  In practice, progress has been uneven. The War 

Crimes Chamber itself has suffered from political efforts to undermine its work, and 

the other courts responsible for war crimes cases exist in parallel, receiving little 

trickle-down benefit from the Chamber.   

This thesis postulates that prosecutions for war crimes and crimes against humanity 

will only strengthen the rule of law where the capacity exists to try such cases and 
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enforce the norm of accountability, where civil society is able to play an engaged 

role in the legal accountability process, and where there is elite support for 

prosecutions.  Civil society’s role may include supporting victims and providing 

them with legal representation or by monitoring the process and maintaining pressure 

on the institutions to deliver accountability.  In Bosnia, not only were strong legal 

institutions lacking at the outset (and in fact an entirely new institution set up) but 

also little support has been available from civil society, both because civil society 

itself is fractured and weak and because the dominance of the international 

community has created a limited space for domestic civil society engagement.  

Under the circumstances, the domestic prosecutorial effort, while heroic in some 

respects, has had a limited impact on the development of the rule of law.  Moreover, 

the elite is actively hostile to the pursuit of accountability through the courts. 

The case of Bosnia particularly highlights the challenge of establishing the rule of 

law in post-conflict contexts.  The peace agreement consolidated the gains ethnic 

nationalists made during the war, putting in place a system that elevates ethnicity to 

primary importance and that has rewarded nationalist with power.  Over time, their 

incentive to build strong institutions that could counterbalance their own power has 

diminished rather than grown.  This offers a strong contrast to democratic transition 

in Argentina, where those connected to the military junta, or who benefited from it, 

have gradually lost power. 

This chapter identifies some of the major debates and findings of the research, 

describes the history and progress of war crimes prosecutions in Bosnia, and offers 

an analysis of civil society involvement in transitional justice in the country. 

6.2 Background 

Bosnia and Herzegovina, like Serbia, was part of the Socialist Federal Republic of 

Yugoslavia.  The history of the judiciary and civil society described in Chapter 5, 

therefore, applies equally to Bosnia, though it is worth noting that there was a strong 

anti-war movement in Bosnia that emerged in 1991 and was crushed as the war 

broke out.  Those histories clearly diverge at the point that Bosnia descended into 

conflict. 
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Following declarations of independence by Slovenia and Croatia in 1991, the 

Socialist Republic of Bosnia and Herzegovina passed a referendum for independence 

in February 1992.  Bosnia has always been a multi-ethnic state, and, according to the 

1991 population census, at the time of the referendum it comprised 44% Bosniak 

Muslims, 32% Serbs, and 17% Croats.  The results of the referendum were rejected 

by Bosnian Serbs, who were supported by the Yugoslav People’s Army (JNA), 

controlled by the government in Serbia and Slobodan Milošević.  The situation 

quickly escalated into armed conflict, which lasted until 1995.  It was the longest and 

bloodiest of the conflicts in the disintegration of Yugoslavia, and it is estimated that 

100,000 people were killed and another 4 million displaced by the fighting.  Massive 

population transfers transformed what had been a diverse, heterogeneous country 

into blocks of territory occupied by single ethnic groups.  These territories were then 

consolidated by the terms of the Dayton Peace Agreement,355 a US-led negotiated 

agreement between the warring parties, finalised in the summer of 1995.  “BiH’s 

constitutional, governing structure and internal boundaries were legitimized through 

the Dayton Agreement, and reflect the dominant political preferences and results of 

ethnic cleansing rather than historical continuity or administrative logic.”356   

During the war, in those areas not directly affected by conflict, the judiciary 

continued to function, at least to a degree.  However, there was a high level of 

turnover in personnel as a result of the conflict and displacements, and some of these 

openings were exploited by political powers seeking to co-opt high level positions in 

the judiciary.357  After the Dayton Agreement was signed, the judiciary resumed 

work, but because of the population transfers the post-conflict judiciary reflected the 

new ethnic composition of the different territories.   

The Dayton Peace Agreement established two political entities within Bosnia-

Herzegovina: the Federation of Bosnia and Herzegovina (where Bosniaks and Croats 

comprise the majority), comprising 51% of the territory and Republika Srpska 
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(where ethnic Serbs are the majority), comprising 49% of the territory, along with 

the autonomous district of Brčko.  The peace agreement and resulting political 

structure has resulted in a situation in which ethnic politics dominates everything.  

Attempts to ensure that a particular ethnic group does not have too much control 

mean that ethnic quotas drive hiring for all public jobs.  Far from helping the country 

move beyond the ethnic conflicts that started the war, the situation in place since 

1995 has elevated ethnicity to a primary place of importance. 

6.3 Judicial reform in post-conflict Bosnia 

This thesis is evaluating the hypothesis that prosecutions for war crimes and crimes 

against humanity can only have a positive influence on the development of the rule 

of law where sufficient judicial capacity and legitimacy exists to undertake such 

sensitive trials.  As described in Chapter 4, judicial reform efforts undertaken before 

the onset of trials helped put the Argentine judiciary in a position to handle cases 

related to the dictatorship.  The following sections examine the efforts to create 

judicial institutions in Bosnia with the capacity to try war crimes cases. 

Following the end of the conflict, as public institutions resumed normal function, 

judicial reform soon became a clear necessity, and in 1998 the Office of the High 

Representative (OHR) in Bosnia created a Judicial Reform Working Group to 

coordinate the activities of the international community.  In 2002, a judicial reform 

process was launched. 

One of the reforms brought in in 2002 was the establishment of state-level 

institutions to try to harmonise practice across the country.  The State Court 

established at that time will be discussed in more detail below.  One of the other 

reforms introduced was the creation of three High Judicial and Prosecutorial 

Councils (HJPCs), one for the Federation, one for Republika Srpska, and one at the 

state level, with the intention that the national HJPC would gradually assume the two 

entity-level councils.  The initial role of the HJPCs was to take responsibility for 

reappointment of all judges.  All sitting judges and prosecutors were forced to 

reapply for their positions, and around 30% of sitting judges were not reappointed.358  

Unlike the review process to which police officers, for example, were submitted, 
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which determined whether an officer was fit for service on the basis of defined 

criteria, the reappointment process for judges put the burden on the applicant to 

prove that he or she was the most suitable candidate for the role.359  One of the 

objectives of this process was to re-establish the pre-war ethnic balance among 

judges in each entity.  This outcome was achieved, with the percentage of Serb 

judges in Republika Srpska declining from 91% to 65% and the percentage of 

Bosniak judges in the Federation reduced from 65% to 56%.360   

The creation of the HJPCs and the judicial appointment process were intended to 

help ensure that the judiciary was free of bias and corruption and that its decisions 

would not be delivered on the basis of ethnicity (hence the emphasis on the ethnic 

composition of the judiciary).  However, when the time came to move prosecution of 

war crimes cases primarily to domestic courts, the OHR took the decision to place 

that responsibility with the State Court, in a hybrid domestic/international chamber, 

rather than to rely on the reforms made to the judiciary thus far.  This decision 

suggests that the international community was not confident that the reforms taken 

were adequate to create sufficient capacity for handling a high volume of politically 

sensitive cases, or at least that they had not had time to take root sufficiently in the 

short amount of time that had passed.  

Creation of specialised domestic war crimes institutions 

The State Court of Bosnia and Herzegovina and the Office of the Prosecutor of 

Bosnia and Herzegovina were created in 2002 as part of a restructuring of the 

judiciary, aimed at providing Bosnia-Herzegovina with stronger national institutions. 

Each of the political entities has its own government, legislature, and judiciary, and 

the reform package was aimed at creating federal institutions that could harmonise 

practice across the country. 

While authorities in the Federation saw the creation of state-level institutions as a 

way of unifying the governance of the country and helping to rein in institutions in 
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the Republika Srpska whose autonomy was forged in the war,361 Republika Srpska 

pushed back.  Almost immediately upon passage of the law establishing the Court, 

the Republika Srpska National Assembly challenged the law, claiming it had no 

basis in the Bosnian Constitution.  The challenge was rejected by the Constitutional 

Court, which found that Bosnia and Herzegovina was authorised to create additional 

institutions to exercise its responsibilities to protect the rights of citizens, but 

representatives of Republika Srpska have continued to challenge the legitimacy of 

the institution at every opportunity.362  This means that from day one, the State Court 

has struggled to gain the credibility to handle politically sensitive issues such as war 

crimes. 

Initially, the only specialised chamber within the Court was dealing with organised 

crime, economic crime, and corruption, but as the International Tribunal for the 

former Yugoslavia (ICTY) announced its intention to wind down its work, the 

decision was taken to create a specialised War Crimes Chamber (WCC) within the 

Court, as well as corresponding Special Department for War Crimes (SDWC) within 

the Office of the Prosecutor.  The legislation creating the chamber was passed in 

2004, and both the WCC and the SDWC began work in 2005.  The WCC has 

jurisdiction over three types of cases:  1) 11bis cases, cases that the ICTY transferred 

to the national judiciary pursuant to Rule 11bis of its Rules of Procedure and 

Evidence, in which the Tribunal confirmed the indictment but did not start the trial; 

2) cases in which the ICTY conducted an investigation but never issued an 

indictment; and 3) cases initiated by the BiH Prosecutor’s Office subsequent to the 

creation of the SDWC.   

Prior to the establishment of the State Court, local courts had jurisdiction over war 

crimes, but these cases were subject to the ‘Rules of the Road’, a process established 

by the Rome Agreement in 1996 to regularise the relationship between the ICTY and 

the local courts.  Under this process, local prosecutors had to submit case files to the 

ICTY for review before they could issue an arrest warrant for a suspect.  Files were 

given rankings according to the evidence available.  Unfortunately, the process of 

review and approval was not a top priority for the ICTY, and files sat in The Hague 
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for up to two years.363  Therefore, there were thousands of case files passed on to the 

SDWC upon its creation. 

The WCC does not have exclusive jurisdiction over war crimes.  The entity courts 

continue to hear cases, which creates an overlapping and sometimes confusing 

system.  Following the establishment of the WCC and SDWC, it became clear that it 

would be necessary to develop a national strategy to coordinate jurisdiction for war 

crimes cases among the WCC and SDWC at the state level, ten cantonal courts and 

prosecutors’ offices in the Federation, five district courts and prosecutors’ offices in 

Republika Srpska, and the basic court and prosecutor’s office in Brčko District.  The 

National War Crimes Strategy was adopted in 2008 and takes a ‘co-ordinated and 

centralized’ approach to war crimes prosecutions.364  The strategy sets out criteria, 

including the gravity and complexity of the case, by which the State Court should 

decide whether to pass on jurisdiction to the entity courts.   

The internal structure of the country created by the Dayton Agreement allows for no 

hierarchy of state institutions over those of the entities.  The jurisprudence of the 

WCC is therefore not binding on the entity level courts, and appeals are heard by the 

appellate courts in each entity (and by the Appeals Division of the State Court in the 

case of the WCC).  This already calls into question the impact that the WCC’s 

practice is likely to have on the entity courts.  There are also two different criminal 

codes at play in the war crimes trials in Bosnia.  The State Court applies the Criminal 

Code of BiH from 2003, but the cantonal courts in the Federation and the district 

courts in Republika Srpska (and the Basic Court in Brcko District) apply the 

Criminal Code of the Socialist Federal Republic of Yugoslavia from 1976 (also 

applied in Croatia, Serbia, Montenegro, and Kosovo).  The 2003 criminal code was 

drafted with developments in international criminal law in mind and includes a wider 

range of crimes and more modern definitions of crimes.  This makes it difficult to 

have a harmonised approach to prosecution and consistent decisions. 
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6.4 War crimes prosecutions in practice 

With a State Court already under challenge and brand new war crimes bodies with no 

experience to fall on back, Bosnia took on a huge challenge when it began 

investigating war crimes on a new scale in 2005.  The following sections look at how 

the specialised units have measured up against that challenge over the past 13 years.  

It also looks at the performance of the entity level courts, which have received 

significantly less investment than the State Court. 

Overall performance of the War Crimes Chamber and Special Department for War 

Crimes 

The task facing the War Crimes Chamber of the State Court of the Special 

Department for War Crimes of the Office of the Prosecutor upon their creation was 

enormous.  There were thousands of case files that had been assembled under the 

ICTY Rules of the Road procedure which were passed on to the SDWC following its 

establishment for review.  In addition, the ICTY passed on 11bis cases, and the 

SDWC was expected to investigate new cases that had never passed through the 

ICTY, potentially involving thousands of perpetrators.  In the face of the volume of 

work before these institutions, to be carried out in a politically charged atmosphere, 

many feel they are to be commended for what they have done.365   

Over the first five years of the WCC’s operation, the cases handled became more 

diverse and more complex, starting to address command responsibility rather than 

just direct perpetrators.366  The Court also made some advances in trying cases 

pertaining to sexual violence.  Two of the early cases were transferred from the 

ICTY (Radovan Stankovic and Gojko Jankovic)367, but the rest were initiated by the 

SDWC.  In these early cases, the WCC followed the ICTY and ICTR definitions of 

rape, which does not require force or threat of force, merely coercion, unlike the 

Bosnian Criminal Code.  The decision to take a more progressive view of rape was 
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welcomed by human rights organisations.368  As noted by Martin-Ortega, “In all the 

cases dealing with the detention of women in the Karaman House in Foča the WCC 

found that the circumstances were so coercive as to not require proof of consent.”369  

The WCC has also followed other practices of the ICTY and ICTR with regard to the 

prosecution of sexual violence cases, including rules of evidence not requiring 

corroboration of witness testimony, not allowing the prior sexual behaviour of the 

victim to be taken into account, and considering a victim’s young age as an 

aggravating circumstance.370   

The OSCE, in a review of domestic war crimes prosecutions from 2005 to 2010, 

commended the WCC’s impartiality:  “The Court has displayed resistance to external 

pressures to convict or acquit in instances where cases were in the public eye.  For 

example, the Court adhered to stringent requirements for sufficient evidence in such 

cases involving high ranking perpetrators (e.g. Mandić) or persons accused of 

genocide in Srebrenica (e.g. Stupar), acquitting these defendants when it found there 

was insufficient evidence to result in conviction.”371  The same report also noted that 

the Court was struggling with some of the more complex charges, including 

genocide (particularly as a direct participant and not an accessory to genocide), 

command responsibility, and joint criminal enterprise (JCE) but that the appellate 

panels were developing a better understanding of JCE over time.372 

The OSCE has also identified a systemic failure in witness protection that is 

affecting victims’ and witnesses’ willingness to testify as well as their belief in the 

trials as a form of justice.373  Some victims have even been verbally abused while 

giving their testimony.  

Hasna Custo, a former detainee in the Kalinovik camp, was verbally assaulted 
when she was giving a statement before the BiH Court in the Milan Peric et al. 
case.  When she entered the courtroom, she was verbally assaulted and 
offended by the principle accused.  While Custo was asked to leave the 
courtroom without being given a chance to defend herself, Peric did not receive 
any sort of warning.  This case caused great psychological trauma to Ms. Custo 

																																																								
368 Martin-Ortega, “Prosecuting War Crimes at Home,” 619. 
369 Martin-Ortega, “Prosecuting War Crimes at Home,” 620. 
370 Martin-Ortega, “Prosecuting War Crimes at Home,” 620. 
371 OSCE, Delivering Justice, 46. 
372 OSCE, Delivering Justice, 50. 
373 OSCE Mission to Bosnia and Herzegovina, Witness Protection and Support in BiH Domestic War 
Crimes Trials: Obstacles a recommendations a year after adoption of the National Strategy for War 
Crimes Processing (Sarajevo: OSCE Mission to Bosnia and Herzegovina, January 2010), 8. 



	 165	

and she does not want to testify before the courts anymore, because she does 
not trust institutions.374   

The war crimes institutions in Bosnia have made progress and did gain knowledge 

and experience over time.  However, there are shortcomings, some of which have 

been present since the beginning, and some which have developed more recently.  

These include a lack of clear strategy for prosecution and ongoing confusion 

regarding allocation of cases between the State Court and the entity courts, 

inadequate preparation of cases by the prosecution, and increased political pressure 

on the state institutions as a result of the phase out of international staff. 

International versus domestic responsibility for war crimes prosecution 

Initially, both the WCC and SDWC had international staff integrated into their 

structures, with a mandate to remain to the end of 2009.  “However, concerns over 

the vulnerability of national institutions in a politically tense environment and lack of 

national commitment to provide the necessary funds led the OHR to extend the 

mandate of judges and prosecutors dealing with war crimes until the end of 2012 in a 

last minute decision as their mandate was coming to an end.”375  The mandate was 

not renewed at the end of 2012, as a result of a political campaign led by Republika 

Srpska, and international staff departed.  The conditions that led to the decision to 

retain the international staff at the end of 2009, however, had not significantly 

changed.  Therefore, these institutions lost what political cover the international staff 

provided while their legitimacy continued to be under fire.  

While the establishment of the WCC was partially intended to bring justice home 

and increase domestic capacity for prosecution of war crimes, one of the significant 

drivers in its creation was a recognition that the ICTY would not have the time or 

resources to try all of the cases that were emerging.  Although the ICTY had the 

ability from the beginning to refer cases back to the domestic level, the entity level 

courts lacked expertise in war crimes and crimes against humanity, and the 

international community anticipated that creating a State Court chamber with a 

specific focus on these cases would increase domestic capacity and, by taking on 
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responsibility for the coordination of cases, ensure that cases were handled by the 

most appropriate court.  Because of the lingering divisions within Bosnian society 

and the importance of such cases being perceived to be handled independently and 

fairly, international staff were integrated throughout the court, alongside their 

domestic counterparts.  In a transitional context such as Bosnia, the perception of 

fairness is almost important as fairness itself, as part of building the rule of law in 

these contexts is re-establishing the relationship between citizens and institutions.  

That relationship depends on institutions being seen as credible and legitimate. 

The first thing to note is that unlike in Serbia, where the ICTY is deeply mistrusted 

and seen to be part of an international conspiracy against Serbs, in Bosnia the ICTY 

is seen as flawed but necessary.  Recent decisions, such as that in the Gotovina 

case,376 have undermined the ICTY’s credibility, and there have been numerous 

studies indicating that the ICTY did not necessarily fulfil victims’ needs and 

expectations.377  However, a 2004 survey showed that 69% of civil society 

organisations surveyed believed the ICTY to be a credible institution.378  Of course, 

levels of knowledge and investment are higher among civil society organisations 

than the general public, and a survey of the public conducted by the International 

Institute for Democracy and Electoral Assistance in 2002 found that 51% of residents 

in the Federation and 4% of residents of Republika Srpska found the ICTY to be 

credible.379  The difference between the Federation and RS is not surprising, but it 

indicates that among Bosniaks, in particular, there was some hope that the 

international community could deliver justice.  Of course, the perception of 

legitimacy would have been influenced by the political orientation in both entities, 

but in that political context those in the Federation were at least open to the 

involvement of the international community in the adjudication of war crimes.  
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Therefore, whereas in Serbia the creation of a domestic war crimes chamber was an 

effort to take back justice from the international realm, in Bosnia the involvement of 

internationals at the domestic level was welcomed, at least by Bosniaks. 

International staff played an important role in the development of the WCC for the 

seven years that they were a part of it.  Local staff of the WCC during that time 

describe the value of the trainings they received from internationals and the 

experience that they gained working alongside those who had worked on such cases 

previously.  One former WCC prosecutor said it was particularly helpful to have 

assistance with interpretation of ICTY standards as they learned how to apply the 

ICTY jurisprudence in a domestic context.380  What was created during this time was 

a cadre of domestic professionals with the expertise to prosecute and adjudicate war 

crimes and crimes against humanity; unlike judges and prosecutors in entity level 

courts, the State Court staff were focused and specialised and theoretically should be 

the backbone of all war crimes prosecutions.  Unfortunately, they describe a situation 

in which political pressures have hindered continued progress.   This is not an 

unusual occurrence when a hybrid chamber is created domestically; the 

Extraordinary Chambers of the Court of Cambodia, created to adjudicate crimes of 

the Khmer Rouge, has also suffered from attempts of executive to interfere with the 

domestic judges and staff within the Chambers.381  In Bosnia, when the internationals 

left, the loss was not so much one of technical expertise, which had been passed on, 

but cover from political machinations.  While dedicated staff do remain, cases are 

subjected to greater politicization, making the lives of the judges, for example, very 

difficult.382  Moreover, many of the staff who were trained comprehensively during 

the earlier days of the WCC have moved on, leaving staff with less experience and 

expertise to handle sensitive cases. 

Politicians, particularly those from Republika Srpska, have sought to undermine the 

WCC (and federal state-level institutions in general) at every opportunity.  The 

prosecution of ethnic Serb perpetrators feeds into their nationalist discourse.  During 

a 2010 discussion of war crimes in the Assembly of Republika Srpska, Konstadin 
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Vasic of the SDS (Serb Democratic Party) declared, “It is clear that everything is 

being done here to the detriment of Serbs.  I can freely say that the Court and the 

Prosecutor’s Office of BH accuse and try on grounds of hatred against Serbs, and not 

on the grounds of arguments and existing evidence.”383  Similarly, in an Assembly 

meeting on the work of the Prosecutors Office and the Court of BiH in 2011, 

President Dodik claimed that the Prosecutor’s Office has “the aim to create a judicial 

truth that Serbs are criminal, which is designed to be used as a fact in favour of the 

political interests of Bosnians.”384  When the renewal of international staff was up for 

discussion in 2009, Dodik threatened to call a referendum on state institutions, a 

threat he never followed through with but which made it difficult to consider 

renewing the mandate for international staff a second time.  One interviewee, a 

former national staff person at the Office of the Prosecutor in the War Crimes 

Department, when asked about how political pressure manifests itself, described how 

the entire Republika Srpska government undermines trust in the Court as a whole, 

creating a constant emotional pressure for staff that tomorrow one might not have a 

job, not to mention the potential condemnation of one’s work by one’s family and 

community.  Having worked in the War Crimes Department when the internationals 

were still there, she felt that the statements against the Court and the impact of those 

statements on staff had both increased since the departure of the international staff.385 

High Judicial and Prosecutorial Council 

As mentioned, the High Judicial and Prosecutorial Council (HJPC) was established 

as part of a judicial reform process in 2002.  The intention was to depoliticise 

appointments to the judiciary and to create an independent oversight body to regulate 

the profession.  The HJPC is an independent body, comprised of judges, prosecutors, 

and attorneys from the different entities of Bosnia and with responsibility for the 

appointment of judges, prosecutors and legal associates; disciplinary decisions; 

judicial administration and statistics; judicial institutions budgets; supervision over 

professional development; and setting ethical standards and guidelines for the 

profession.  However, during my research, I heard many criticisms of the HJPC and 

																																																								
383 Transcript of the 37th Session of the National Assembly of the Republic of Srpska held on 31 May 
2010, 119, as quoted in Transitional Justice in Post-Yugoslav Countries, 79. 
384 Transcript of the 4th Special Session of the National Assembly of the Republic of Srpska, 13 April 
2011, 16, as quoted in Transitional Justice in Post-Yugoslav Countries, 79. 
385 Maja Kapetanović, interview by author, Sarajevo, March 2016. 



	 169	

how it functions in practice.  The most common criticism is that appointments to the 

HJPC are made primarily on the basis of ethnicity with considerations of 

professional experience and quality of work being secondary.  Just as the 

appointments of the HJPC members are seen as being politicised, so the 

appointments made by them, of judges and prosecutors for the State Court, for 

example, are also seen as being politically motivated and focusing more on ethnicity 

than on skills and experience.386   

With respect to the WCC’s trials, one of the issues raised frequently is that the HJPC 

has now applied quotas to the State Court as a measure of success, and these are used 

in determining future appointments and career advancement of judges and 

prosecutors.  Quotas have long been applied to ordinary courts but the State Court 

chambers were previously exempt because of the nature of the cases they deal with.  

Now that that has changed, there is pressure on prosecutors to bring a certain volume 

of cases.  A number of observers explained that the easiest way for prosecutors to 

reach the required number of cases is to break up complex cases into multiple cases.  

For example, if there are three perpetrators involved in one crime, a prosecutor 

would divide that into three cases.  The witnesses would likely be the same for all 

three cases and would be required to testify three times.  This is not only an 

inefficient use of resources, but it also risks re-traumatising the witnesses.  

Moreover, this approach limits the potential for drawing connections between events 

and highlighting the systematic nature of abuse.  Many observers considered this 

approach to be a waste of the expertise within the WCC; simple crimes can be 

handled by the entity courts, whereas complex cases are, per the prosecutorial 

strategy, to be heard by the WCC.  Some observers did feel that breaking down the 

cases had allowed some of them to be heard more efficiently, but overall the sense 

was that it was counterproductive and obviously aimed at increasing annual statistics 

rather than improving access to justice.  To those familiar with the prosecution of 

complex war crimes and crimes against humanity cases, the quotas set by the HJPC 

are clearly unrealistic and not fitting for the timescale required to see a complex case 

from start to finish. 
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The OSCE commissioned an independent analysis of issues hindering completion of 

the National War Crimes Strategy, published in 2016.  According to the author of 

that report: 

 

Virtually the only issue on which judges and prosecutors were in complete 
agreement, was the requirement set by the HJPC of the number of cases 
(ʻquotaʼ) which had to be ‘completed’ by judges and prosecutors on an annual 
basis. Without exception, it was felt that this was a rigid system which took no 
account of the complexities of war crimes prosecutions. These complexities 
mean that a greater length of time has to be expended on cases, both in the 
investigative and trial phase. As one prosecutor said “it is impossible to 
complete five complex cases within one year”.387  

 

This focus on quantity, while presumably aimed at increasing the efficiency of the 

system, is unfortunately having a negative impact on the quality of the outcomes. 

 

State versus entity courts 

According to the National War Crimes Strategy, the determining factor in who 

should handle a case should be its complexity, with more complex cases being heard 

by the WCC and more straightforward cases going through the entity courts.  The 

criteria for assessing complexity include: the gravity of the crime, the level of 

responsibility of the accused, the correlation between the case and other cases, the 

interest of victims and witnesses, and the consequences of the crime for the local 

community.388  The 2016 analysis of implementation of the National Strategy found 

that the criteria were in some cases being too rigidly applied and in other cases 

ignored.  For example, because ‘mass killings’ are to be handled by the State Court, 

the WCC is being sent cases involving the deaths of five or more people even if they 

were killed in one, relatively straightforward incident.389  The WCC also regularly 

ends up hearing cases that involve ordinary soldiers rather than commanders.390   
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There are also ongoing communication problems between the state and entity level 

institutions that create additional confusion and waste of resources.  The 2016 

analysis found that  

 

notwithstanding the existence of a database which should reveal whether 
parallel investigations into a crime or perpetrator are being conducted by the 
district or cantonal offices, (and not withstanding that each prosecutor, when 
asked, said that s/he or an analyst consulted the database), it seems that such 
investigations are still taking place. One of the judges described a situation in 
which she only discovered, (as a result of a telephone call from a judge in Banja 
Luka), that an accused in a case which was before the Court of BiH, was also 
the subject of proceedings in Banja Luka and Livno.391  

 

It is difficult to draw too many conclusions about the performance of the entity 

courts versus that of the State Court because consistent data are not available from 

the entity courts about the war-related cases that they handle.  Neither does the 

OSCE make all of its data available on a regular basis (as mentioned earlier, the 

OSCE does monitor many, though not all, of the cases in the entity level courts; 

however, the last public report published on the basis of that data covered 2005-

2010.) 

The experience of interviewees varied between different district courts.  Izvor, a 

Bosniak victims’ association in Prijedor, reported a relatively positive experience 

with the district court in Banja Luka.  Although there were problems with the 

physical set-up of the court initially – it lacked separate waiting rooms for witnesses 

and the accused, a problem in many of the district courts which has slowly been 

addressed over time – the association said that most of its members felt that the trials 

in which they had participated had been fair.392  TRIAL, which has been focused on 

cases of wartime sexual violence and enforced disappearances, also had positive 

things to say about the Banja Luka court and Doboj court but was more critical of the 

court in East Sarajevo.393  In general, they have found that there are no unified 

standards being applied across the courts and that it is dependent on the individuals 

within a particular court whether victims have a good experience or not.  A number 

of people emphasised that the problem at the district courts is not always about 
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expertise – though in some cases that is a problem – but about the lack of equipment 

available, which leads to interactions between witnesses and accused. 

One of the problems described by TRIAL is that there is no legal aid for support to 

victims in cases, only for defendants.  The prosecutor may see his or her role as 

representing the victim and think that the victim needs no other representation, but 

the victim may see it differently.  The victim may have (or want) his or her own 

lawyer to assist him or her through the process, but the prosecutors sometimes see 

this involvement as a threat.394   

The question of whether there is greater trust in the State Court or entity level courts 

appears to be tied to ethnicity and geography.  Dodik has put a great deal of effort 

into undermining the State Court and casting it as biased against Serbs.  Therefore, 

many Serbs may believe that they would get a fairer trial in the Republika Srpska 

courts, though there is no evidence that that is the case.  Similarly, non-Serbs may be 

concerned that they would not receive fair treatment in Republika Srpska, though the 

anecdotal experiences described in the Banja Luka courts suggest that it may not 

always be such a problem. 

Inconsistent sentencing of convicted criminals 

One of the criticisms of the approach to domestic war crimes trials in Bosnia has 

centred around the sentencing of convicted perpetrators.  The State Court of Bosnia 

and Herzegovina (hereinafter BiH Court) can also transfer cases to other domestic 

courts that can exercise territorial jurisdiction depending on the gravity of the offence 

and the complexity of the case (specific criteria for transfers between the BiH Court 

and other domestic courts are included in the BiH Criminal Procedure Code).  

However, whereas the BiH Court applies the Criminal Code of BiH from 2003, the 

cantonal courts in the Federation and the district courts in Republika Srpska (and the 

Basic Court in Brcko District) apply the Criminal Code of the Socialist Federal 

Republic of Yugoslavia from 1976 (also applied in Croatia, Serbia, Montenegro, and 

Kosovo).  Prescribed prison sentences under the Criminal Code of SFRY range from 

5-15 years, whereas the Criminal Code of BiH prescribes sentences of 10-45 years.  

																																																								
394 Adrijana Hanusić, interview by author, Tuzla, March 2016. 



	 173	

This has raised questions about the equality of defendants before the law and poses a 

challenge to the rule of law. 

A challenge on this point was taken to the European Court of Human Rights 

(ECtHR), and in July 2013, the Grand Chamber in Maktouf-Damjanović vs. Bosnia-

Herzegovina found that the WCC had violated Article 7 of the European Convention 

due to retroactive application of criminal legislation.  The ECtHR decision has been 

criticised, including for contradicting an earlier decision in Šimšic vs. Bosnia-

Herzegovina, in which it found that in crimes against humanity cases Bosnia had no 

choice but to apply the 2003 Criminal Code.  The application of both decisions 

would lead to different sentencing policies for those convicted of war crimes or 

genocide versus those convicted of crimes against humanity.395   

The Bosnian Constitutional Court reacted quite cautiously by overturning 10 verdicts 

and sending them back to the WCC for re-consideration under the SFRY Criminal 

Code.  This was seen by some as an overreaction, as the question was one of 

sentencing, not of guilt.396  The result was that Maktouf and Damjanovic were both 

released.  On the one hand, the application of two different criminal codes posed a 

challenge to the principle of equality before the law and did need to be addressed.  

On the other hand, the solution was equally as problematic as the original issue.  In 

the end, the release of the two convicted perpetrators only served to hurt the image of 

the courts and undermine the work of the WCC in the eyes of the public.  In addition, 

the conflicting decisions from the ECtHR leave lingering confusion regarding the 

application of sentences going forward. 

Problems with SDWC 

The Office of the Prosecutor of BiH has also been criticised for its handling of cases 

and, in addition, is currently dealing with its own scandal.  In September 2016, Chief 

Prosecutor Goran Salihović was suspended following allegations that he passed 

information to Milorad Dodik, president of Republika Srpska, regarding 

investigations into Dodik’s suspected financial wrongdoings.  Salihovic claims that 

																																																								
395 See, eg, Francesco de Santis, “The Impact of the ECtHR’s Judgment in Maktouf-Damjanović on 
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January 2017, http://www.ejiltalk.org/the-impact-of-the-ecthrs-judgment-in-maktouf-damjanovic-on-
accountability-and-punishment-for-war-crimes-crimes-in-bosnia-herzegovina/. 
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he is being set up a result of having ordered an investigation regarding an 

unconstitutional referendum in Republika Srpska in September 2016 calling for an 

Republika Srpska ‘national day,’ in defiance of a Constitutional Court ruling.397  As 

of this writing, the investigation into Salihović is ongoing and Gordana Tadić, 

Deputy Chief Prosecutor, is Acting Chief Prosecutor until further notice. 

 

Regardless of Salihović’s guilt or innocence, the Prosecutor’s Office needs to 

improve some aspects of its handling of war crimes cases.  The 2016 analysis of the 

implementation of the National War Crimes Strategy found that management 

problems, particularly micro-management by the Chief Prosecutor, were hindering 

the efficient and effective processing of cases.398   

 

Notwithstanding the assertions by the CP [Chief Prosecutor] that “there are no 
new and old prosecutors, they are all completely equal” and “I do not have the 
right to tell the prosecutors what to do,” the over-riding impression received, 
from the vast majority of interviewees, was that the POBiH [Prosecutor’s 
Office of Bosnia and Herzegovina] was micro-managed with approval required 
for any decision whether it related to indictments or more mundane 
administrative activities. No decisions, other than those of the most basic 
administration, appear to be delegated to the DCP [Deputy Chief 
Prosecutor].399   
 

In addition, “The view expressed by the judges was that the CP was simply obsessed 

by making statistics look good and was therefore concentrating on the simpler cases 

at the expense of the higher level perpetrators.”400 

 

Moreover, there has been a high rate of returned indictments, raising questions about 

the quality of the indictments coming out of the SWDC.  

 
60 war crimes indictments against 135 persons were filed in 2015. Out of 
those: 51 were confirmed, 2 were rejected, and 7 were transferred before 
indictment confirmation. Of the total number of confirmed indictments 29 were 
confirmed without being returned, 22 were returned for correction 
(“consolidation”), 5 of them twice and 17 once. Some examples of indictments 

																																																								
397 “Bosnia’s chief prosecutor suspended for abuse of office,” EBL news, 28 September 2016, 
accessed 6 January 2017, https://eblnews.com/news/balkan/bosnias-chief-prosecutor-suspended-
abuse-office-38348. 
398 Korner, Processing Of War Crimes At The State Level. 
399 Korner, Processing Of War Crimes At The State Level, 16. 
400 Korner, Processing Of War Crimes At The State Level, 14. 
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returned in 2014 and 2015 are: Prosecutor v. Begović (returned four times 
before confirmation), Prosecutor v. Radisić (returned three times before 
confirmation), Prosecutor v. Maksimović94 (returned twice before 
confirmation), and Prosecutor v. Andabak et al (returned twice before 
confirmation). 401 

The analysis found that the high return rate was primarily rooted in the inexperience 

of the prosecutors with war crimes.  Because they have not been properly trained, 

they do not have the knowledge or experience to properly classify the crimes and 

appropriately back them up with evidence.402  This lack of experience also makes 

prosecutors more apt not to question their superiors and simply do as they are told.403  

The analysis found a particular problem with classification of crimes as either war 

crimes or crimes against humanity.  Prosecutors apply the charges inconsistently and 

without an understanding of the difference between them, which creates an 

additional burden on the judges and results in more indictments being returned.404  

All of these criticisms suggest that the Prosecutor’s Office is lacking capacity to 

adequately investigate and prosecute war crimes.  

 

Criminal Defence Section 

 

In contrast to the SDWC, the work of the Criminal Defence Section (OKO) has been 

widely praised.  OKO was created from the outset of the WCC to provide legal 

assistance to defendants in war crimes cases, and in creating such a dedicated office 

Bosnia was commended for moving more quickly to providing equality of arms than 

the ICTY did.405  OKO maintains a register of qualified advocates that it can call on 

to provide legal assistance to defendants, and one of the requirements on remaining 

on the register is participation in trainings provided by OKO.406  As noted by one of 

the defence lawyers in Serbia, this requirement for ongoing training specific to war 

crimes defence means that war crimes defendants in Bosnia have better access to 
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qualified defence than those in Serbia.407  In addition to the trainings it provides, 

OKO also provides ongoing advice to advocates on the European Convention of 

Human Rights and on international criminal law.408 

 

In its analysis of war crimes proceedings, the OSCE found OKO’s work to be of a 

very high standard.  It did raise a few issues to be improved: although an additional 

ex officio attorney is appointed for every accused, the second attorney does not 

always appear at the proceedings, even when required.  Those additional attorneys 

are expected to be prepared to replace the lead counsel at any time, but in practice 

some of them have not been prepared to do so.409   

 

In the same analysis, the OSCE also commended the Court for carefully following 

the practice of the European Court of Human Rights in making decisions about 

admission of evidence and prior statements of the accused.410 

 

While the provision of defence for accused in parity with prosecutorial resources has 

been an issue with other international and hybrid tribunals, leading in some cases to 

an inequality of arms,411 the War Crimes Chamber appears to be performing well in 

that regard.  At the level of the State Court, at least, the criticism centre around the 

prosecution than the defence.  Unfortunately, the picture in the entity courts is 

slightly different.  Just as the experience accumulated by the prosecutors and judges 

in the State Court is not necessarily shared with those investigating and hearing war 

crimes cases in the entity courts, the skills of defence lawyers are not always passed 

on either.  As of 2010, the OSCE noted that defence counsel representing accused 

war criminals in entity courts lacked knowledge of both international humanitarian 

law and procedural matters.412  The entity level courts continue to lag behind in 

practice despite the investments made in creating quite a good system for defence at 

the State Court. 
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Prosecution of Sexual Violence 

 

Sexual violence was one of the strategies deployed by combatants in the war in 

Bosnia and Herzegovina to subdue and control the civilian population, and it became 

a defining feature of the conflict.  It is estimated that 20,000 women and girls were 

victimised during the conflict, along with an unknown number of boys and men.413  

As is common with sexual violence in many contexts, actual instances of rape and 

other forms of sexual violence are under-reported, and some victims may not want to 

come forward to testify.  Nonetheless, there are a significant number of cases to be 

tried, and this is an area in which the Bosnian courts have had to develop capacity 

and expertise.  In evaluating the performance of the Bosnian courts with respect to 

war crimes and crimes against humanity, sexual violence cases have to be seen as 

central to any analysis given the prevalence of the crimes.  Progress on sexual 

violence cases by the Bosnian courts was slow at first, especially in comparison with 

the estimated number of victims, but it has gradually picked up pace, and there have 

been a sufficient number of cases to enable analysis of the handling of such cases.  

Because the OSCE has been the body primarily responsible for collecting data on 

war crimes cases, this section relies heavily on OSCE data reporting as well as 

interviews with civil society actors. 

As with all war-related cases, jurisdiction is divided between the State Court and the 

entity courts, with the State Court following criteria relating to, inter alia, gravity 

and complexity when deciding to pass cases on to the entity courts.  Also, similarly 

to the handling of other war crimes and crimes against humanity, there is a difference 

in how the WCC at the State Court and the other entity courts have performed with 

respect to sexual violence cases.  This section outlines the successes and challenges 

in both court systems. 

Overall, the WCC has demonstrated a growing capacity to deal with sexual violence 

cases.  Despite the general trend of declining quality of indictments coming from the 

SDWC, the sexual violence decisions by the WCC, at least through 2013 (the date 
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through which the OSCE has publicly released monitoring data and analysis), have 

been relatively strong.  This may be because of the added attention and resources 

brought to the issue by the Preventing Sexual Violence Initiative (PSVI) funded by 

the UK Government.414  Launched in 2012, PSVI has deployed teams of experts and 

provided funding for public agencies and civil society in conflict and post-conflict 

countries, including Bosnia, to help them address sexual violence committed during 

armed conflict.415 

As of the end of 2013, the WCC had concluded 36 sexual violence cases with a 73% 

conviction rate (comparable to the rate at the ICTY).  These include three cases in 

which perpetrators were convicted of the crime of humanity of persecution on the 

basis of gender, the first time that either an international or domestic criminal forum 

have found that sexual violence constitute such a crime.416  There have also been 

convictions for the crime against humanity of sexual slavery.  Despite some early 

failures to recognise all of the underlying acts that may constitute sexual slavery, the 

Court judgments have evolved to articulate those elements soundly and have dealt 

with the issue of consent in line with international standards.417  Where there were 

differing conclusions regarding the qualification of crimes in different cases, the 

problem was traced back to lack of precision by the prosecutor in charging 

enslavement of a sexual nature.418  Although the 2003 Bosnian Criminal Code 

definition of rape does not meet the standard of international jurisprudence (it 

continues to require force or the threat of force), the WCC had in its decisions 
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recognised that coercive circumstances might negate consent.419  However, although 

the WCC had considered a number of cases involving sexual violence against males, 

it had failed to classify any of those crimes as rape, even when they met the same 

criteria as set out in cases of rape against females.420  OSCE trial monitors also found 

that, in some cases, “indictments were vague concerning the specific charges related 

to conflict-related sexual violence, or the BiH Prosecutor's Office did not explicitly 

address the sexual nature of torture and other acts.  In past verdicts, the BiH Court 

failed to remedy these problems or to articulate reasoning for the re-qualification of 

acts as a different offence.”421  They noted, however, that the Court seemed to be 

addressing these problems over time and that despite a public perception that the 

issue of mass rapes and sexual violence were not being adequately dealt with by the 

WCC, in fact the cases were being handled appropriately, even if the number of 

cases pales in comparison with the suspected total number of victims. 

One of the greatest successes to date in the area of prosecution for sexual violence 

was the awarding of damages in the Ostoja and Bosiljko Marković case before the 

State Court in 2015.  Although there are provisions in the law for awarding 

compensation in criminal cases, victims are often directed by the courts to bring civil 

cases for claims, even though that makes them potentially liable for court fees if they 

lose the case.422  In this case, TRIAL, a Swiss-based legal NGO with representatives 

in Bosnia, supported one of the victims in the case and provided a lawyer who 

argued for her right to compensation.423  As a result, the court ordered the accused to 

pay a 26,500 KM (£12,000) fine.  By the end of 2016, five more sexual violence 

cases had resulted in damages being awarded to the victims, and there were signs 
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that the entity level courts were starting to follow the practice of the State Court.424  

Unfortunately, in practice, there have been difficulties in enforcing those 

judgements, and the victims continue to have to fight for the compensation they are 

due.425  Although the damages may end up being more symbolic than real, at least 

for the time being, the fact that the State Court finally began awarding compensation 

after 10 years of practice is an important development and shows a certain evolution 

in recognising the experience of victims of rape in conflict.  As has been the case in 

Argentina and Serbia, these advances were made in part because of the tenacity of an 

NGO, TRIAL, in putting questions to the court that the court was then forced to 

answer.  Without requests coming from victims and their representatives, the court 

may not be inclined to change its practice.  

The performance of the entity courts on sexual violence cases is less positive.  The 

OSCE notes a number of challenges, including a lack of availability of evidence and 

suspects; lack of gender expertise; insufficient prioritization of war crimes cases that 

include gender as a basis for prosecution; inconsistent support by law enforcement 

agencies to the prosecutors' offices; and the fact that there are no witness protection 

programmes at the entity level.426  The level of understanding of the elements of the 

crime of rape, as well as other forms of sexual violence, was found to vary greatly 

between different judges in the entity courts, with some continuing to apply 

“excessively narrow and outdated interpretations.”427  A particular problem, 

described both by the OSCE and by TRIAL, which works closely on sexual violence 

cases, is that in some courts conflict-related sexual violence continues to be 

prosecuted as ordinary rape, and the verdicts fail to take into account the context in 

which the violence occurred.  There are no prosecutorial guidelines “that include a 

gender perspective or that introduce specific policy obligations to investigate and 
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bring to trial instances of conflict-related sexual violence.”428  There are also some 

legal barriers at the entity level because the entity courts tend to apply the 1976 

SFRY Criminal Code, which only criminalises certain forms of sexual violence as 

war crimes, does not provide for the prosecution of crimes against humanity, and 

does not include a provision on command responsibility.  This leaves prosecutors in 

the position of trying to recast crimes against humanity as war crimes.  As at the 

State Court, “the elements of rape are applied differently depending on the gender of 

the victims.”429  There is a reluctance on the part of prosecutors and judges to qualify 

sexual violence against men as rape, whereas with women there is an ongoing focus 

on ‘non-consent’ and how that is defined.  In the entity courts, there continues to be a 

focus on force or threat of force, despite advances in international law and at the 

WCC.  The OSCE also found that mitigating and aggravating factors in sentencing 

are sometimes applied arbitrarily at the entity courts and with little regard for the 

impact on the victim(s) in the case.430   

The most significant problem at the entity level remains the lack of witness 

protection and support.  The entity police do not have specialised witness protection 

units and therefore no capacity to provide out-of-court protection.  Protection within 

the court varies from court to court, though the EU, UNDP, and US provided funding 

to renovate at least one courtroom in each court conducting war crimes in order to 

provide greater in-court witness protection.  This has resulted in some improvements 

since that funding programme started in 2011.  However, “[n]o progress has been 

observed with regards to strengthening the capacity of Social Welfare Centres which 

are, under the Laws on the Protection of Witnesses under Threat and Vulnerable 

Witnesses, required to provide psychosocial support to witnesses.”431  In the absence 

of such support from the entities, NGOs provide services to victims and are an 

important source of support.  At the same time, those service providers say that their 

interaction with prosecutors is limited and that they do not have much of a role in the 
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cases themselves.432  This lack of protection and support is a barrier for victims of all 

war crimes, who may fear retaliation for their testimony, but it is an especial problem 

for victims of sexual violence who may face stigmatisation or even violence within 

their own communities or families for testifying about their experiences. 

The handling of sexual violence cases, which are of particular relevance to ensuring 

accountability for crimes committed during the conflict in Bosnia, has improved over 

time and even become quite sophisticated at the WCC, which issued the first ever 

convictions for persecution as a crime against humanity on the basis of gender.  

However, those advances have largely been at the State Court, which benefited from 

more intensive human and financial resources aimed at building capacity for dealing 

with such cases, including exposure to international jurisprudence, especially that of 

the ICTY, which is more progressive than domestic law in some instances.  The 

entity courts, which are the courts that the average person is more likely to interact 

with, continue to lag behind.  The capacity-building effects of the experience of 

working with such cases has, therefore, been uneven across the court system and 

concentrated in the State Court. 

6.5 Role of civil society 

In this thesis, I hypothesise that the presence and engagement of a strong civil 

society in the prosecutorial process will make it more likely that prosecutions will 

have a positive influence on the development of the rule of law in transitional states.  

As described in the introduction to this thesis, civil society can play an intermediary 

role between the state’s efforts to investigate, prosecute, and punish gross human 

rights violations and serious violations of international humanitarian law; the victims 

themselves and their experience in the legal process; and the wider public’s 

perception of the legitimacy of the judicial proceedings and their outcomes. 

Unfortunately, in Bosnia, civil society is not actively playing such a role, in part due 

to the fractured nature of civil society itself, which is at least partially organised 

along ethnic lines, and in part due to the exclusion of civil society by international 

actors. 
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There is no legal NGO in Bosnia that systematically monitors the trials that take 

place either at the WCC or in the entity level courts.  The Balkan Investigative 

Reporting Network (BIRN), a regional organisation of journalists, does monitor the 

trials in that it has reporters in each WCC trial and, it estimates, 85% of entity level 

cases.  It reports on the cases through its own website, and its monthly TV show, 

which may include information on prominent cases, is picked up by other stations.  

However, though its reporters are trained to report on legal cases, the organisation 

has no capacity to assess the overall legal approach.  There is no equivalent to, for 

example, the Humanitarian Law Centre in Serbia, which monitors the trials in the 

Serbian war crimes chamber, assesses the strategy and performance of the 

prosecutor’s office, and conducts advocacy with the Office of the Prosecutor to 

investigate certain crimes or perpetrators.   

Most of the NGOs that do work with the courts are providing psychosocial assistance 

to victims.  There are a number of NGOs, for example, that work specifically with 

victims of wartime rape, providing them with therapy and helping them to develop 

livelihoods.  Some of these victim-centred organisations will help prepare witnesses 

for giving testimony by explaining to them what to expect and accompanying them 

to the court in an act of solidarity.  They are not able to offer legal advice, however.   

Some organisations that collect witness testimonies will offer testimonies to the 

prosecutors, though it seems that that is on an ad hoc basis rather than part of a 

longer term project.  The response to such offers seems to vary greatly and be 

dependent on the prosecutor’s office and the NGO.  Some offices are more open to 

cooperation than others, and some NGOs are perceived as more professional than 

others.  TRIAL, an international NGO based in Switzerland but with an office and 

local staff in Bosnia, has a good relationship with various prosecutorial offices, 

because it is seen as a credible partner, but even they sometimes find that it is 

difficult to generate interest in sexual violence cases, which are not always seen as 

important.433  There have been some unfortunate instances in which organisations 

helped victims put together statements which were not corroborated and then fell 

apart at trial, leaving some prosecutors wary of cooperating too closely with NGOs.   
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The real difficulty of NGOs in Bosnia is that many of the victims’ associations are 

highly politicised, which undermines the independence and legitimacy of the whole 

sector.  Many associations are known to be closely linked with political parties and 

to receive funding from that party or government (for example, from the government 

of Republika Srpska).  While they claim to be advocating for victims, many 

observers see that the victims are in fact manipulated and used by the political forces 

behind those organisations.434  Such associations do try to influence the work of the 

courts, but with a political agenda, which limits the space for any advocacy driven by 

access to justice or strengthening institutions to take place.  All interference by 

NGOs becomes seen as negative.435  

The OSCE has a large court monitoring project and is the institution that holds most 

of the information about what has taken place both at the State Court and the entity 

level.  There are mixed views on this.  On the one hand, the OSCE is independent 

and has experience with trial monitoring from other countries.  At the time that the 

trials commenced, the OSCE was seen as by and large the only credible institution to 

take on the task of monitoring.  However, some NGOs expressed frustration that 

there is no space for them to work in cooperation with the OSCE as partners, as 

happens in other countries.  The OSCE receives international funding to carry out 

trial monitoring, and donors are unwilling to fund anyone else to do it.  At this point, 

it is true that the OSCE has the greatest experience and has been involved since the 

beginning, so it would be a huge effort for an NGO to take on that role.  On the other 

hand, there could be an argument for a local NGO to be involved as a partner, as it is 

unclear what will be done with the data at the point that the OSCE departs Bosnia.  

There could be an opportunity for capacity building here that is being missed.  

Moreover, the involvement of local NGOs would help develop the democratic 

exchange that comes about through the monitoring of institutions and critique of 

their performance and through the representation of citizens and their views.  Such 

exchanges can help put pressure on institutions to improve and can themselves be 

part of strengthening the rule of law.  However, the question inevitably becomes: 

which NGO would have the trust of all ethnicities in order to take on independent 

trial monitoring?  Sadly, the answer is that no existing organisations have that trust.  
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Because everything in Bosnia continues to be viewed through an ethnic lens, even 

organisations that strive to be independent struggle to be perceived as such.  

Nonetheless, the international community could do more to bring civil society into 

the monitoring work and create more space for exchange about the future of 

accountability efforts in Bosnia. 

The NGO sector is also not helped by the failures of previous organisations.  The 

Research and Documentation Centre, established in 2004, collected a significant 

amount of documentation related to crimes committed during the war.  That body of 

documentation could be hugely helpful to researchers and other NGOs, but following 

a series of personal disputes and accusations of mismanagement of funds, the 

founder of RDC has removed most of that documentation from the public domain 

and will not cooperate with many others. Unfortunate situations like this only 

reinforce negative perceptions of NGOs and their roles. 

The exclusion of civil society from justice work is not a new theme in Bosnia.  A 

study of the impact of the ICTY in Bosnia, published in 2010, also found that civil 

society organisations were largely uninvolved with the work of the Court, despite the 

introduction of the ICTY Outreach Programme in 1999.  In a 2004 survey conducted 

as part of that study, “Most organizations reported having no direct connection with 

the work of the ICTY on a day-to-day basis.”436  One of the conclusions of the study 

was that “civil society, a potential source of information and a conveyor of ideas, 

was largely an untapped resource, although, as respondents suggested, it would have 

been a willing partner in bringing the ICTY’s work closer to local communities.”437  

While one explanation for that lack of involvement might have been the distance 

between The Hague and Sarajevo, it seems that locating justice efforts domestically 

did not lead to substantially greater involvement on the part of civil society.   

The weakness and exclusion of civil society can be explained in part by its history 

and the impact of the conflict on civil society.  Bosnia had always been the most 

multi-ethnic part of Yugoslavia, and Sarajevo in particular prided itself on its 

tolerance.  In the run-up to the war, a strong peace movement emerged:  

demonstrations in cities across Bosnia during the summer of 1991 drew up to 
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100,000 demonstrators at a time.438  However, in April 1992, as 50,000 to 100,000 

demonstrators marched through Sarajevo to demand the resignation of the 

government and establishment of an international protectorate, Serb snipers fired on 

them from the Holiday Inn, starting the war.439  It has been argued that in this sense 

the war was a war against the civilian population and against civil society.440  It 

certainly crushed the civic activism that was generated around the demand for peace, 

and the resulting structures that came out of the war, codified in the Dayton 

Agreement, have undermined the tolerance that once formed part of the Bosnian 

civic space.  In that sense, it is not surprising that the civil society that exists now is 

weak and fragmented. 

It has been suggested that the failure of Bosnian organisations to engage in legal 

accountability processes is “due to the fact that much of civil society in the Balkans 

is comprised of organisations that are hostile to transitional justice or the liberal 

accountability norms of the international community.”441  Even where civil society 

has decided to engage in the transitional justice space, it tends to gravitate outside the 

courts.  For example, in 2012, a new organisation, Transitional Justice, 

Accountability and Remembrance in Bosnia and Herzegovina, was established with 

the aim of promoting the rehabilitation of Bosnian society.  In an interview, the 

founder and director stated, “We cannot leave everything to the courts. They will 

obviously be focused on individual guilt for war crimes, but we must find new ways 

to promote truth about crimes and assist this rehabilitation of our society in the whole 

region.”442  In other words, there appears to be a sense that judicial responses are not 

adequate to addressing the needs of victims and of society, and therefore civil society 

is moving its attention elsewhere. 

One of the initiatives that has gained some support among civil society and the 

public is the RECOM Initiative, an effort to create a regional truth and reconciliation 

commission.  Although regional governments have yet to commit to creating such a 

																																																								
438 Mary Kaldor, New and Old Wars (Cambridge: Polity Press, 2012), 45. 
439 Kaldor, New and Old Wars, 45. 
440 Kaldor, New and Old Wars, 45. 
441 Jill A. Irvine and Patrice C. McMahon, “From International Courts to Grassroots Organizing: 
Obstacles to Transitional Justice in the Balkans,” in Transitional Justice and Civil Society in the 
Balkans, ed. Olivera Simic and Zala Volcic (New York: Springer, 2013), 232. 
442 Denis Dzidić, “RECOM Initiative Picking up Pace”, Balkan Insight, 8 June 2012, accessed 22 
August 2013, http://www.balkaninsight.com/en/article/recom-initiative-picking-up-pace. 



	 187	

commission, a petition in favour of the proposal has gathered close to 600,000 

signatures from across the region, including from signatories within Bosnia.443 

The experience of TRIAL sheds some light on the role that civil society can play in 

domestic prosecutions when given the space and the trust to do so.  The legal aid that 

TRIAL has provided to victims of sexual violence during the conflict has helped 

advance practice in this area, as evidenced by the decision of the State Court to 

award compensation to sexual violence victims for the first time.  Of course, this 

decision was not solely the result of TRIAL’s work, as there was a great deal of 

awareness-raising and funding going into addressing sexual violence in conflict at 

that time as a result of the UK’s Preventing Sexual Violence in Conflict Initiative 

(PSVI), famously championed by Angelina Jolie.  But TRIAL’s involvement in that 

case, insisting on asking for compensation and helping to put together the arguments 

for it, created a situation in which the court had to respond to the developments in the 

external environment.  TRIAL, in contrast to the other NGOs interviewed as part of 

this research, is not a Bosnian organisation.  While it is staffed by Bosnians in 

Bosnia, it is a Swiss organisation with projects in other countries.  This may mean 

that it is regarded differently both by local NGOs and institutions than other Bosnian 

organisations, in that it may not be subject to the same assumptions about partiality.  

But its experience shows that when they have enough strength and clarity of purpose, 

civil society organisations may be able to carve out roles for themselves in advancing 

transitional justice through the courts, even if it seems that that field is dominated by 

inter-governmental organisations. 

Some Bosnian organisations have struggled, however, to maintain that strength and 

clarity of purpose, in part because they are so reliant on the international community 

for funding and donors have not always acted in the long-term interest of the civil 

society sector.  Many of the NGOs I spoke with noted that donor priorities shift 

every few years, pulling the NGOs with them.  Because there has not been donor 

interest in building up NGOs to participate in the legal processes, some organisations 

felt that even where this is interest within organisations to take this on, it is not 

possible.  One victims’ group representative noted that initially international donors 

were all interested in war crimes, but 10 years later as available funding decreased 
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they had all shifted to reconciliation.444  This is not a problem specific to Bosnia and 

has been identified as an issue in a variety of transitional justice contexts where 

governmental and inter-governmental donors are active.445  Over the last three years, 

with the global awareness of sexual violence in conflict, in part created by the PSVI, 

many donors have again shifted to a focus on sexual violence.  Some women’s rights 

advocates noted that the PSVI galvanized work on sexual violence and that it led the 

prosecutor’s office to make prosecution of sexual violence crimes a priority.  This is 

certainly a positive development.  Nonetheless, NGOs expressed frustration that they 

were having to reinvent themselves every 3-5 years as donor priorities changed.  One 

person noted that their donors frequently put pressure on NGOs to create networks 

but then provide no funding to sustain them. 446 All of this leads to a waste of 

resources and prevents organisations from developing deep programmes that build 

on the success and learning of previous projects.  

A study of civil society and peacebuilding found that “the EU tends to ignore 

collectivities or groups that do not fit into its liberal-rights or market-economy 

framework.”447  Organisations that do not look like or have the values that 

international donors expect to see do not receive funding, even though those 

organisations may actually represent what the real local interests are.  The authors 

give the example of religious NGOs, who, despite being the most trusted NGOs in 

the country, are excluded from EU programmes.448  This results in a situation in 

which those groups that might be well positioned to push back against local elites 

because they have the trust and legitimacy within the community to do so are kept in 

a weak position, while those that represent what are perceived to be ‘external’ values 

are promoted and supported despite their lack of real roots in society. 

Overall, what exists in Bosnia is a young NGO sector that has been compromised by 

political agendas and infighting.  That is not to say that there are not independent and 

credible organisations doing good work; there are, but perceptions of the sector 
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overall have been hurt by the negative examples, and as a result the sector has not 

really had the opportunity to flourish into a strong watchdog role.  

6.6 Political attacks by Republika Srpska 

Politicians from Republika Srpska have consistently opposed state-level institutions 

because they see them as a constraint on their own autonomy.  While this has been 

by no means limited to the State Court, the State Court has been a particular target of 

Republika Srpska’s efforts to undermine state institutions.  In attacking these bodies, 

politicians make particular appeals to ethnicity, portraying others, including the 

international community, as anti-Serb, and suggesting that Serbs will never receive 

fair treatment from any state body.   

The objections to state-level judicial institutions were there from the start, as 

demonstrated by the challenge to the law creating the State Court.  However, the 

situation escalated in 2008 when international prosecutors in the BiH Prosecutor’s 

Office opened an investigation of Republika Srpska president Milorad Dodik for 

alleged misconduct.449  The Republika Srpska government refused to cooperate with 

the investigation on the grounds that the BiH Prosecutor’s Office had no competence 

to investigate the alleged crime and eventually Dodik stated in the press that it was 

“unacceptable for Republika Srpska that Muslim judges try us and throw out 

complaints that are legally founded.  And we think that it is only because they are 

Muslims, Bosniaks and that they have a negative orientation towards the Republika 

Srpska, and we see the conspiracy that has been created.”450  In 2009, another 

complaint regarding alleged abuse was met with a similar reaction and was 

eventually transferred to the Republika Srpska’s prosecutor’s office to deal with in 

2011. 

Dodik continued his attacks on state institutions and especially the State Court, 

calling a referendum in 2011 on: 1) the legality of the BiH Court and Prosecutor’s 

Office; 2) the legality of decisions taken by the BiH Parliamentary Assembly; and 3) 

the authority of the High Representative.451  The referendum was annulled only after 

the EU High Representative flew down to meet with Dodik, in a move that many 
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criticised as pandering to his nationalist politics.452  In January 2012, a member of 

the Republika Srpska parliament introduced legislation calling for the State Court to 

cease to exist within 30 days, but the adoption process had been halted by May.453   

These are just a few examples of the consistent attempts by the Republika Srpska to 

undermine state institutions.  It is clear that at least in part Dodik is motivated by 

self-interest; undermining the legitimacy of the State Court when that body was 

seeking charges against him is hardly an act taken on principle.  Nonetheless, the 

political effects of the attacks are real and make it difficult for the country to move 

forward or for any genuine reform to take place.   

6.7 Rule of Law? 

To what extent has the rule of law been established in Bosnia and Herzegovina?  

And to what extent have the war crimes trials contributed to the rule of law? 

Most observers of the process of state-building in Bosnia concur that the rule of law 

has not yet taken root.  The deep mistrust of institutions and fatigue from ethno-

nationalist manipulations, all by-products of a state created on the basis of a peace 

agreement that entrenched wartime gains, create an environment in which it is 

difficult to foster equality before the law and a sense that institutions are there to 

serve citizens.  Timothy Donais writes, “despite the manifest institutional changes 

brought about in the name of the rule of law in Bosnia, the underlying structure and 

core dynamics of political power and political contestation remain largely unaltered, 

which perpetuates a condition of structural injustice.”454  Meagan Smith Hrle 

concludes her assessment of judicial reform efforts in Bosnia, “The continual 

undermining of BiH judicial institutions does not bode well for the long-term 

consolidation of the rule of law.”455   

In 2005, when the War Crimes Chamber of the State Court was first beginning its 

work, Freedom House rated Bosnia and Herzegovina ‘Partly Free’ in its Freedom in 

the World Index.  Though there was no rating specifically for the rule of law at that 

time, the country report states: 
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Corruption in the judiciary, police forces, and civil service forms a considerable 
obstacle to establishing the rule of law in Bosnia-Herzegovina. International 
officials claim that there is an "imbalance between the components of the rule 
of law." The judiciary is still considered to be unduly influenced by nationalist 
political parties and executive branches of government. Judges who show some 
independence are reported to have come under various forms of 
intimidation.456  
 

Between 2005 and 2016, Bosnia and Herzegovina maintained its ‘Partly Free’ status, 

with its Freedom Score – scored on a basis of 1 (best) to 7 (worst) – varying between 

3 and 3.5.  In 2017, that score had dropped to 4, largely due to Republika Srpska’s 

decision to hold an illegal referendum in defiance of a Constitutional Court 

decision.457  In 2014, when Freedom House first started including a separate score 

for rule of law, BiH received a 10 out of 16, and the authors noted that the judiciary 

remained under the influence of nationalist political parties and susceptible to 

interference by the executive.458  By 2016, that score had decreased to 8/16 thanks to 

Dodik’s efforts to undermine the State Court,459 and in 2017 it had decreased again 

to 7/16.460  These figures suggest that during the time that domestic war crimes trials 

have been taking place, rather than strengthening the rule of law, the rule of law 

remained static and then actually started to weaken.  That weakening coincides with 

the rise in nationalist political actions against the judiciary, primarily led by 

Republika Srpska, following the departure of the international staff from the War 

Crimes Chamber.  While the internationals may have been able to pass on some of 

their specialised knowledge before they left, in a political sense the institutions may 

still have been too weak to weather such pressure on their own. 

Despite this, there have been some advances in the capacity of the judiciary to try 

war crimes and crimes against humanity cases, and these have helped uphold the 

norm of accountability.  The sexual violence cases before the WCC are an example 

of prosecutors and judges becoming more proficient and sophisticated in how they 

deal with international crimes, and this has translated into accountability for very 
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grave crimes.  On the other hand, this proficiency is limited to the WCC, and the 

picture from the entity courts is much more varied.  Building up the capacity of the 

State Court has not necessarily had an effect on other courts, which continue to 

require resources and training.   

The paradox of Bosnia is that there has been such heavy investment in the rule of 

law, and yet there appears to be have been little progress in how citizens relate to 

institutions.  This may be because the focus has been on laws and institutions but not 

on involving a wider range of people in those institutions.  Instead, efforts have been 

concentrated on elites, but those elites have taken advantage of their political power 

to undermine those institutions (and have used their attacks on those institutions to 

get what they want politically).  Rather than reducing their resistance, giving up 

power and submitting to the rule of law over time, political elites have become more 

entrenched and have continued to fight the authority of institutions.  Kaldor has 

pointed to the power-sharing arrangements in peace agreements as an obstacle to the 

development of the rule of law.461  In contrast to Argentina, where the passage of 

time led to further openings for transitional justice, as those connected to old power 

structures were increasingly side-lined, in Bosnia the Dayton Agreement put ethnic 

nationalists in power and has helped them to hold on to it.  This had made 

accountability through domestic institutions even more challenging as time has gone 

on and the influence of the international community has diminished. 

Some have argued that the international community should not have waited until 

2002 to prioritise judicial reform and that efforts to scale up the capacity of domestic 

courts to handle war crimes cases should have happened immediately.462  Of course, 

given the state the country and the courts were in immediately following the war, it 

would have still been a long road to build up such domestic institutions.  On the 

other hand, some local actors feel that the passage of time allowed attitudes to harden 

against justice.463  The experience in Bosnia suggests that, while it may take time to 

build institutions with legitimacy and capacity, focusing on reform with the aim of 

domestic accountability should be an early priority in post-conflict contexts.  

Moreover, it has been suggested that “a deadline for withdrawing international actors 
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can compromise fragile courts, allowing spoilers like Dodik to exploit their 

heightened vulnerability during the lame duck period of foreign jurists’ service and 

after the foreigners depart” and that it might be better to link withdrawal to 

benchmarks of performance rather than time periods.464   

In the case of the WCC, this dynamic has meant that Bosnian Serb politicians have 

routinely attack the work of the chambers and the prosecutor’s office, to the point 

that it is difficult for staff to continue that work, but there are few local voices with 

the clout or ‘volume’ to effectively counter those attacks.  There may be vocal 

support from international quarters, but those sources are not necessarily respected 

by a wide range of Bosnians.  This is not only a problem with respect to war crimes 

but for broader judicial institution building, as well.  The Structured Dialogue on 

Justice, an EU-led judicial reform programme initiated in 2011, excludes civil 

society from the meetings, “with the explanation that the Dialogue is a process 

between the institutions of BiH and the EU.”465  Civil society organisations are 

informed about the results of the meetings afterwards, but this leaves them in a 

reactive role and prevents them from helping to share the agenda for judicial 

reform.466  Donais notes that, “Ironically, the growing recognition of the importance 

of bottom-up or participatory peacebuilding has coincided with the widespread 

abandonment of such practices by international actors in Bosnia.”467   

The situation in Bosnia raises the question:  if legal and jurisprudential advances are 

made, but few people are aware of or engaged with those advances, to what extent is 

the rule of law truly strengthened?  Does capacity-building of institutions translate 

into greater trust in those institutions?  With respect to the war crimes trials, the State 

Court has made some advances towards accountability and ensuring equality before 

the law, and yet “[p]ublic confidence in war crimes processing is fragile and 

widespread distrust in the institutions is still a feature in BiH society.”468  The 

political attacks launched against the war crimes bodies sustain questions around the 

legitimacy and credibility of those bodies that make it difficult for that trust to grow.  

Without a sense of trust in public institutions, and a belief that government officials 
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or members of other ethnic groups would be held accountable for their actions, the 

rule of law will remain fragile.  It may exist in a technical sense but not in a more 

substantive sense regarding the function that institutions play in society.   

6.8 Conclusion 

Bosnia and Herzegovina has taken on a daunting task in trying to conduct domestic 

prosecutions for war crimes and crimes against humanity committed during the 

conflict in the 1990s.  Taking on such cases is an especial challenge in a state that 

remains ethnically divided and where politicians use ethno-nationalism to advance 

their agendas.  Prior to the decision to create special institutions to investigate and try 

war crimes, the domestic justice system had limited capacity for taking on such 

cases, due to both lack of experience and a lack of trust that the courts would be able 

to overcome ethnic bias and deliver a fair and impartial judgment.  By developing 

institutions that would immediately take on these cases and by giving some 

jurisdiction over war crimes to the district and cantonal courts, Bosnia has tried to 

take on everything at once: building the capacity and legitimacy of special war 

crimes bodies and the local courts and trying extremely complex cases.  While the 

first five years of operation of the War Crimes Chamber demonstrated a positive 

trajectory, as international judicial and prosecutorial staff worked alongside Bosnian 

staff and offered some expertise from work on other courts, the departure of the 

internationals made the local staff more vulnerable to political pressure.  At the same 

time, rotations of staff within the broader court system meant that much of the local 

knowledge and expertise that had been built up was lost.  As such, the quality of the 

work of the War Crimes Chamber has actually declined in recent years.  Meanwhile, 

the performance of the district and cantonal courts remains patchy and largely based 

on the goodwill of the individuals working in those courts.   

Whereas in Serbia there are civil society organisations dedicated to monitoring the 

war crimes trials and the work of the war crimes prosecutor, in Bosnia there is no 

such organisation, and all of the monitoring is done by the OSCE.  There is a lack of 

involvement in the prosecutions on the part of civil society, partly due to the 

fractured nature of civil society in Bosnia, and partly due to the limited space 

available to organisations, given the hostility of some of the public institutions to 

their involvement and to the domination of international organisations.   
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The structures put in place in Bosnia by the Dayton Agreement, which rewarded the 

gains made by ethno-nationalists during the war, provide little incentive to create 

strong institutions that hold everyone to account equally.  As the power of politicians 

like Dodik has become more embedded, and the checks on that power through 

international involvement have lessened, the opportunities for transitional justice 

through the courts have become narrower and the prospects for establishing the rule 

of law have become more bleak.   

In the absence of established capacity of the institutions of justice to handle war 

crimes cases in such a polarised atmosphere as well as an absence of civil society 

actors to push for better performance on the part of those institutions, alongside the 

hostility of elite actors to the accountability process, the contributions of the 

domestic prosecutions for war crimes and crimes against humanity to strengthening 

the rule of law and rebuilding the relationship between citizens and legal institutions 

have been limited.  
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Chapter 7: Domestic prosecutions and the rule of law: analysis and conclusions 

 

The questions that this thesis has sought to answer are: Do prosecutions for past 

human rights violations promote and build the rule of law in countries emerging 

from conflict or authoritarianism?  What are the factors that contribute to the success 

or failure of trials to consolidate the rule of law?  It has hypothesized that the extent 

to which prosecutions are able to have a meaningful impact on the rule of law is 

contingent upon the prior development of legal institutions within the state, the 

extent to which civil society has been engaged in demanding accountability through 

the legal system, and the support of elite actors.  The three case studies explored in 

this thesis – Argentina, Serbia, and Bosnia – suggest that this hypothesis has merit.   

 

This chapter offers an overall analysis of the findings and summarises the 

conclusions.  First, this chapter will review the selection of the case studies and some 

of the findings regarding the rule of law in each country and then look at some of the 

important differences that might explain why the prosecutions have played out 

differently in each context.  Finally, it will offer some implications of these findings 

for theory and practice and suggest some further areas for potential research. 

7.1 Case studies 

The three case studies were chosen on the basis of their similarities:  all have 

undertaken domestic prosecutions for war crimes and/or crimes against humanity in 

the recent past (each country examined started prosecuting such crimes domestically 

in the mid-2000s), following a gap of roughly 20-30 years after the commission of 

the crimes in question.  Therefore, each of the countries had some time during which 

the judicial system could be reformed following a conflict or authoritarian regime.  

The judiciaries in all three countries were also in a similar state preceding the 

conflict or authoritarian regime – they all demonstrated strong control by the 

executive over the judiciary and a lack of judicial independence.  In that sense, the 

baselines for the three countries were similar.  Of course, Bosnia and Serbia had both 

been part of Yugoslavia, so in fact, their baselines were one and the same, but even 

though Argentina is in a completely different region, there were still commonalities.  

One of the major differences in their starting points is that while Bosnia and Serbia 
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had actually experienced conflict, Argentina had suffered under an authoritarian 

dictatorship.  While this is a relevant difference in the case of Bosnia, where court 

buildings were destroyed during the war and members of the legal and judicial 

system killed, Serbia is in many ways closer to the experience of Argentina given the 

control that Milošević exerted during and after the conflicts in which Serbia was 

involved and because relatively little fighting occurred on Serbian soil.  Because 

Yugoslavia had a functioning legal system prior to the Bosnian conflict, despite the 

challenges Bosnia faced, it was not starting from scratch after the war and was able 

to recover its work.  From that perspective, the distinction between conflict and 

authoritarianism is of limited significance in the context of this analysis, although the 

political dynamics in Bosnia post-transition have been strongly affected by the terms 

of the peace agreement and have influenced the openings for accountability, as will 

be discussed later in this chapter. 

7.2 Rule of law findings 

As noted in the early part of this thesis, “the rule of law does not mean merely a 

formal legality which assumes regularity and consistency in the achievement and 

enforcement of democratic order, but justice based upon the recognition and full 

acceptance of the supreme value of the human personality and guaranteed by 

institutions providing a framework for its fullest expression.”469  The success of rule 

of law development is, therefore, “about substantive outcomes, not just procedural 

norms.”470   

 

Working from this starting point, this thesis assessed the development of the rule of 

law in each of the countries examined.  In Argentina, the trials have both followed 

procedural norms and resulted in outcomes that respected justice.  Due process 

guarantees have been respected, and defendants have, on the whole, been offered a 

fair trial.  Decisions in cases have largely followed the evidence and not been 

influenced by political interests.  And as the cases picked up momentum, the justice 

system adapted, finding ways to consolidate cases for the sake of efficiency and to 

protect witnesses and innovating legal approaches to ensure that perpetrators were 
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held accountable for their crimes.  Interviews with those inside and outside of the 

justice system indicate that the federal judicial system, which is the system 

responsible for handling the crimes of the dictatorship (most of which were 

connected to the armed forces), has learned, developed, and strengthened as a result 

of the trials. They forced both prosecutors and judges to gain new knowledge about 

international human rights law and international criminal law and to design ways to 

handle a large volume of highly complex cases.  The overall impression is that the 

courts have risen to the challenge and that justice has been served.  What has not 

been achieved, in terms of building trust in and strength of institutions more 

generally, is a transfer of that knowledge and experience outside of the federal 

system.  Provincial courts are also responsible for human rights cases, for example 

those cases involving the police, but they have not gained the same wealth of 

experience, and there is no systematic way for that knowledge to be transferred.  

Similarly, while there has been strong support from many corners for advancing 

accountability for crimes from the 1970s and 1980s, there is not as much support 

(certainly not from the government or public institutions) for pursuing accountability 

for contemporary human rights violations.  As a result, contemporary crimes 

committed by the police go un-investigated, even when they may be similar in nature 

to violations committed during the dictatorship.  The conclusion with regard to 

Argentina, therefore, is that the rule of law has been strengthened as a result of the 

trials, but with limitations and with the most significant impact being on the federal 

judicial system. 

 

In Serbia, the picture is less positive.  The creation of the war crimes chamber and 

the special office for war crimes prosecution was an effort to create a body capable 

of fairly trying war crimes cases where there was no capacity in the overall judicial 

system and no real political will to do so.  The step to create these special institutions 

was only taken under international pressure, and there is speculation that once EU 

membership is attained, these bodies could disappear or be starved of funding.  

Given that starting point, Serbia should be recognised for having successfully 

prosecuted some of its own citizens for war crimes.  There are dedicated individuals, 

particularly among the judiciary, who have taken their jobs seriously and tried to 

pursue justice under these circumstances.  However, the overall work of the war 

crimes bodies, especially the office of the prosecutor, has been heavily criticised for 
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pursuing cases that seek to establish a balance in the ethnicity of the convicted 

perpetrators, even when the war crimes office does not have ample evidence to see 

the case through (often because the evidence is outside of Serbia, for example in 

Kosovo); treating perpetrators as individuals gone astray rather than as part of an 

orchestrated, state-sponsored campaign; and for being legally conservative in 

refusing to pursue any crimes against humanity cases (thus harming cases that they 

seek to try as war crimes but that lack sufficient connection to an armed conflict).  

The uneven progress of cases, with many having to be rejected for lack of evidence 

or poor argumentation, has not resulted in a significant level of trust in the special 

war crimes institutions.  The persistence of the executive in interfering with and 

publicly criticising the work of those bodies has also not helped those bodies to 

develop as strong and independent institutions.  Finally, the fact that they are 

specially created institutions means that their existence has had relatively little 

impact on the overall development of the legal and judicial institutions in the 

country.  There is little interaction between the war crimes bodies and other courts, 

and all of the criminal courts are beset by poor implementation of a new criminal 

procedure code.  While Serbia has put on a show of trying war crimes cases for the 

purposes of garnering international support, the government has not put ample 

support behind the project to ensure its success.  It is therefore difficult to conclude 

that these domestic prosecutions have had a significant positive impact on the rule of 

law in Serbia. 

 

Bosnia suffers from similar problems to Serbia, as it also created special war crimes 

institutions to compensate for the inability of the regular justice system to handle 

such cases.  Initially, the court in Bosnia fared better than the one in Serbia, as it was 

a hybrid court with international judges and staff working alongside the Bosnian 

judges and staff.  Many of the internationals came with experience from other 

international or domestic courts that had tried cases involving violations of 

international human rights, humanitarian, or criminal law.  They therefore had 

expertise to share with their less experienced colleagues.  The presence of 

international staff and the scrutiny of international donors also gave some political 

cover that allowed the court to do its job despite the criticisms of some politicians.  

Some of the early work of the court was promising, and over the first five years of 

operation the cases became more complex, looking at issues like command 
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responsibility rather than just trying direct perpetrators.  The OSCE also praised the 

court for its impartiality in decision-making and its willingness to convict or acquit 

based on the evidence, even in cases with a high public profile and greater political 

pressure.   

 

Unfortunately, the work of the court has slipped in more recent years.  Hostile 

politicians, especially Milorad Dodik of Republika Srpska, became louder and more 

threatening, eventually forcing the departure of the internationals from the court 

(whose departure had been planned from the beginning but was delayed as it became 

clear that they were positively contributing to the work of the court).  As the court 

was integrated into the structures of the rest of the federal system, it also suffered 

from unrealistic policies on efficiency, such as arbitrary quotas that do not take into 

account the complexity of war crimes cases.  Finally, as Bosnian judges and staff 

who had spent years learning from their international colleagues and from the 

experience of trying such cases were gradually transferred to other courts, knowledge 

was lost, and a group of relatively inexperienced judges and prosecutorial staff are 

now handling extremely sensitive cases.  The combination of all of these factors has 

led to a decline in the complexity of the cases as prosecutors seek out relatively 

simple and straightforward cases involving direct perpetrators and try each 

perpetrator separately, even when the same witnesses may be involved.  In the 

meanwhile, the risk appetite of the court has declined under increasing political 

pressure. 

 

The situation in Bosnia is made more complicated by the fact that war crimes cases 

are not only being heard in the war crimes chamber of the State Court, but they are 

also being tried in district and cantonal courts around the country.  On the one hand, 

this avoids the problem faced in Serbia, where the experience gathered in the war 

crimes chamber has no spillover to the regular court system.  In Bosnia, normal 

criminal courts are also gaining some experience with war crimes cases.  However, 

they are doing so in the absence of the same level of training and support that the 

State Court initially received.  There were significant criticisms of some of the 

procedures at the district courts early on, such as the fact that witnesses and 

defendants would find themselves in the same waiting room prior to the start of the 

proceedings, and victims had doubts that they would receive fair treatment.  Some of 
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the procedural and logistical issues have been addressed over time, and now the 

quality and fairness of decisions varies from district to district.  Where proceedings 

have gone well and been perceived as fair, it is often because of the individuals 

involved rather than as a systematization of how such sensitive cases are handled in 

that institution.  It is difficult to draw uniform conclusions about the experience in 

district courts, both because of the differences between them and because of the lack 

of information about what happens in the district courts.  While the OSCE 

consistently monitors the State Court, its monitoring of the cases in the district courts 

has been more sporadic.  There are also poor communication systems between all of 

the various courts, and it has happened that prosecutors in different districts (or in a 

district court and the State Court) have been investigating the same crime and not 

realised it until a late stage.   

 

In all, the Bosnian system, between the State Court and the district and cantonal 

courts, have made some steps forward, but they are fragile and already being eroded 

under the pressures facing the State Court.  There have been some good outcomes in 

a number of cases, outcomes that were fair and just, but the institutions themselves 

are not robust and are dependent on the goodwill, dedication, and bravery of 

individuals to keep them functioning.  As the political and bureaucratic pressures 

intensify, some of that bravery, at least, may dissipate.  In Bosnia, public trust in 

institutions also breaks down along ethnic lines; whereas Bosniaks may be inclined 

to support the work of the State Court and feel that it is working in the best interest 

of justice, Bosnian Serbs are more inclined to believe they would receive fair 

treatment in a district court in Republika Srpska.  These beliefs may not be supported 

by fact, but these institutions will need to demonstrate a consistently unbiased 

approach to these cases to solidly build the rule of law and convince citizens of all 

ethnicities that they will be given equal treatment. 

 

This section has provided a brief summary of the state of the rule of law with respect 

to the courts hearing war crimes and crimes against humanity cases in the countries 

studied.  The next section will look at why holding such prosecutions domestically 

resulted in different impacts in each of the countries. 
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7.3 Contributing factors 

The research that was conducted in each country – which included interviews with 

judges, prosecutors, lawyers, and civil society actors – highlights three main areas 

where there were difference between the countries and which might be significant for 

understanding why prosecutions have been more successful in Argentina than they 

have been in either Serbia or Bosnia.  These areas are:  1) the state of the institutions 

and the success of judicial reforms prior to undertaking the prosecutions (this 

includes the difference between setting up new institutions to try war crimes and 

crimes against humanity versus making use of the existing court system); 2) civil 

society involvement in the legal process (which in some cases may be affected by the 

degree to which the legal system allows or facilitates the involvement of third-party 

actors); and 3) elite support for the prosecutions (including support from the 

executive).  This chapter will look at each of these issues in more detail and compare 

findings between the three case studies.  

Prior strength of judicial institutions 

Domestic prosecutions were less successful at reinforcing the norms and standards of 

the rule of law where there were no existing institutions capable of handling such 

sensitive and complex cases.  In Argentina, where the courts had already undergone 

significant reform and where the Supreme Court, in particular, was feeling 

emboldened to take stronger stances, the courts and prosecutor’s office have been 

able to meet the challenge presented by the large number of cases coming through 

the system.  While there were deficiencies in the early days of the trials, there was 

sufficient capacity and expertise within the court system that both judges and 

prosecutors were able to learn and adapt over time.  They relatively quickly reached 

the point that they were able to innovate, for example, by consolidating trials 

pertaining to one group of perpetrators together, enabling a demonstration of the 

systematic nature of the crimes that had taken place (with state support) while 

protecting victims and witnesses from having to testify to the same events multiple 

times.   

The fact that the courts are comparatively stable institutions in Argentina also means 

that the prosecutors and judges have been able, for the most part, to follow the 

evidence in making decisions about indictments and convictions, rather than being 
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swayed by political considerations.  Although particular cases are ‘popular’ and will 

generate a great deal of media coverage, there is little indication that the outcomes of 

the cases are influenced by that popularity. 

This stands in contrast to Serbia and Bosnia, where the decision was taken to set up 

specific war crimes chambers because the regular court system was so lacking in 

capacity to take on these types of cases.  Because the institutions were inadequate to 

the task (demonstrated in both countries by cases that had been brought in domestic 

courts prior to the establishment of the war crimes chambers and that did not meet 

standards of due process), the war crimes chambers were established with 

international support (including support for training and capacity-building) to create 

bodies capable of meeting the challenge.  It is difficult, however, to create 

institutions with capacity, expertise, and legitimacy overnight.  It was a steep 

learning curve for judges, prosecutors, and court staff in both countries, and although 

the initial staff received significant training opportunities that helped them 

understand their role and become committed to it, that training was not well 

integrated into the future development of the chambers or the war crimes 

prosecutors’ offices, meaning that as judges, prosecutors, and other staff were 

replaced, that knowledge was not necessarily transferred to them.  It is not sufficient 

to have a group of well-meaning and well-educated individuals to prosecute war 

crimes and crimes against humanity; the institutions themselves need to be able to 

sustain the work.   

The fact that the chambers are outside the regular court system also means that there 

has been little influence of the chambers’ work on other parts of the judiciary.  The 

knowledge and experience generated within the chambers is not shared in such a way 

that it would strengthen the judiciary or court system as a whole.  Future politicians 

could easily take the decision to shut down the special chambers and prosecutors’ 

offices, and the institutions would have left very little behind them in terms of the 

normal legal institutions. 

Moreover, the fact that these special bodies were created with international support 

and under international pressure has left them vulnerable to allegations that they are 

not legitimate institutions to hear such cases.  Particularly in Serbia, there is an 

ongoing belief that all such war crimes institutions, whether it be the ICTY or the 
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domestic chambers, are biased against Serbs and part of a conspiracy to hold them 

responsible for all of the violations committed during the war.  Therefore, trying war 

crimes through these institutions does not help build the legitimacy of the entire 

project of trying war crimes and crimes against humanity.   

In Bosnia, of course, the situation is more complicated.  For many, especially 

Bosniak victims, the involvement of internationals was welcomed because the local 

court system was so distrusted.  On the other hand, politicians from Republika 

Srpska have repeatedly and systematically sought to undermine and de-legitimise the 

war crimes chamber as anti-Serb and a continuation of the processes at the ICTY, 

which were also portrayed as illegitimate.  The situation is also more complex in 

Bosnia because such cases are being tried both through the war crimes chamber and 

in district and cantonal courts.  Some interviewees indicated that the district and 

cantonal courts are viewed with slightly more legitimacy because they are domestic 

institutions, but they suffer from a lack of training and support, as most of that 

assistance has been funnelled into the special chambers. 

These case studies suggest that where judicial reform has already taken place and 

been solidified, domestic prosecutions may be more likely to help consolidate the 

rule of law.  Although the transitional justice literature implies that domestic 

prosecutions in the aftermath of mass human rights violations will result in greater 

rule of law in a rather linear process, simply by demonstrating that the norm of 

accountability will be upheld and through the capacity-building effects on the justice 

system, these case studies have shown that the process may not be so simple and 

straightforward.  On the contrary, the conditions of the justice system at the outset do 

matter.  Where the justice system already possessed capacity and legitimacy, the 

trials progressed more efficiently, with respect for due process guarantees, and the 

courts were able to take more risks, exploring and advancing new areas of law.  This 

not only helps to uphold the norm of accountability but also to build credibility, as 

the legal institutions prove that they can and will do their jobs and treat all 

defendants equally.   

At their best, prosecutions can help establish the rule of law, as users of the justice 

system have a positive experience and thus come away with a belief in the 

institutions.  As Sally Engle Merry describes, discussed in more detail in Chapter 1, 
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rights consciousness is developed as a result of feedback from institutions.  This 

applies equally to a ‘rule of law consciousness.’  One of the goals of building the rule 

of law is establishing the value of the rule of law such that citizens expect and 

demand that institutions will uphold the rule of law.  Where there has been no or 

very little rule of law, this can only develop where institutions are able to provide 

positive feedback.  Therefore, it may be that some reforms need to take place, and 

perhaps the justice system needs some time to gain experience and prove itself as 

capable, before embarking on the large-scale prosecution of politically sensitive 

crimes. 

The risk of taking on such prosecutions where the justice system is not equipped is 

that that feedback loop becomes negative, and victims and others become 

disillusioned with the courts.  In such cases, it will be difficult to re-establish the 

relationship between institutions and citizens and to instil the value of the rule of 

law.  If judicial institutions do not have the capacity and the credibility to handle the 

complexity and sensitivity of war crimes or crimes against humanity trials, those 

trials are unlikely to have a positive impact on the consolidation of the rule of law in 

a transitional state.   

Responding to the claim that domestic prosecutions will necessarily strengthen the 

rule of law in transitional states, this research suggests that legal institutions with 

capacity and credibility are a pre-condition for the trials to make a positive 

contribution to the rule of law. 

Involvement of civil society 

The strength of existing civil society and its involvement in the trials were also 

important factors for how well domestic prosecutions helped strengthen the rule of 

law.  Where civil society was stronger and able to play a direct role in the trials, the 

trials adhered to international standards better and made more of a contribution to the 

development of the rule of law. 

In Argentina, civil society organisations are credited with making the current wave 

of trials possible and have been involved at all stages of the trials.  An active victims’ 

movement, which started during the authoritarian period, gained momentum after the 

end of authoritarianism and helped create the public demand that encouraged the 
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government to take on the initial trials of the junta in the 1980s.  When that process 

had to be halted and an amnesty put in place, due to threats of revolt by the military, 

civil society organisations, many of which were legal in nature, continued 

documenting violations from the 1970s and 80s and seeking opportunities for 

accountability.  It was through this persistence that the amnesty laws were eventually 

deemed counter to international human rights law by the Inter-American Human 

Rights Commission and eventually overturned by the Argentine courts.  It was 

widely acknowledged by many people involved in the trials in Argentina, both inside 

and outside civil society, that the human rights organisations deserved credit for 

making the trials possible. 

Once the trials were underway, civil society organisations continued to play an 

important role by representing victims and providing them with support and 

assistance and by providing some technical assistance to the prosecution.  In 

addition, they have served as expert witnesses in cases.  The analysis and assistance 

that the organisations have provided to the prosecutors’ offices have helped push the 

prosecutors to take on cases that they otherwise might not have considered, or to 

approach them in a different way.  The human rights organisations have particular 

expertise in international human rights law and have helped the prosecuting teams 

see how they can incorporate international law and jurisprudence into their 

arguments.   

Argentina has a strong history of civil society action, through labour unions and 

related legal actions, which helped foster an atmosphere and cadre of lawyers that 

were able to step into the role of civil society activists when it became necessary.  

This was not the case in the former Yugoslavia, where ‘civil society’ was largely 

controlled by the state during the Tito era.  Aside from student movements in the 

1960s, civil society organisations as such did not emerge as such until the 1980s, 

following Tito’s death.  Those organisations varied in terms of their approach and 

substantive missions, but those that were part of human rights or peace movements 

fell apart during or were severely weakened by the war.  Civil society was therefore 

historically quite weak, and there were few activists or organisations to take up the 

cause of justice following the conflicts in the 1990s.  While an NGO sector 

developed quite rapidly over the following decade, it was driven at least in part by 

international development donors, who prioritised the development of civil society as 
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a vehicle for promoting and securing democracy.  While some organisations did and 

do represent the interests of local people and follow an agenda set by the needs of 

their beneficiaries, many organisations have been subject to the shifting priorities of 

their donors and unable to be as responsive or consistent as they would ideally be.   

Given the weak state of civil society prior to the onset of trials, it is not surprising 

that the role of civil society in the work of the war crimes chambers has been limited.  

In Serbia, the work of organisations like Humanitarian Law Centre has been critical 

to keeping pressure on the war crimes prosecutor, in particular, and they have 

produced important dossiers of information that at the very least keep information in 

the public realm.  The most important role they have been able to perform is 

monitoring the trials and producing analyses of the process and outcomes.  

Unfortunately, the legal system limits the amount of support that they are able to 

provide directly to witnesses in the trials.  One of the most challenging factors for 

human rights organisations in Serbia is that they are working against a more 

dominant narrative in which Serbs are victims of international persecutions, a 

narrative that is supported politically and popularly.  Therefore their attempts to 

promote the importance of accountability for war crimes committed by Serbs are met 

with resistance and make them a target for criticism and sometimes even violence.     

In Bosnia, there is not a similarly dominant public narrative as there is in Serbia, as 

everything is fractured along ethnic lines.  However, civil society is also 

characterised by those fractures and is therefore weaker than in Serbia.  There is no 

legal organisation monitoring the trials in Bosnia as there is in Serbia, with that role 

being given entirely to the OSCE, and little belief that any civil society organisation 

could ever gain sufficient trust to carry out such a job.  The majority of civil society 

organisations are service providers rather than advocacy or policy organisations, and 

many of them are identified as serving particular groups of victims, which makes it 

difficult for them to have a wider base of support or influence.   

In both Serbia and Bosnia, victims’ groups are also an important part of civil society 

involved in the war crimes prosecutions.  They also seek to influence the prosecutor, 

and there are signs that in Serbia, at least, Serb victim groups have succeeded in 

convincing the prosecutor’s office to investigate cases, even where the evidence may 

be lacking (or at least, where the evidence is beyond the reach of the prosecutors in 
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Serbia).  In both countries, however, the victims groups are said to be political 

pawns, lacking real power, but convenient for political parties to ally themselves 

with when they want to manipulate public opinion.  In that sense, they are not really 

any stronger as a faction of civil society than the human rights organisations are; 

both are weak but are contending for similar spheres of influence.   

One significant difference between Argentina and the former Yugoslav states is that 

Argentina, having a legal system based in the Spanish tradition, allows for private 

prosecutions, whereas the Yugoslav successor states do not.  Civil society 

organisations have been able to submit cases in Argentina and present their own 

argumentation, which have helped demonstrate to the public prosecutor what is 

possible.  The process of submitting these cases has helped raise the standard across 

the board and encouraged the public prosecutor to take risks or explore new 

approaches to holding perpetrators accountable.  This pushing of the envelope can be 

seen, for example, in cases involving sexual violence, which were originally tried as 

torture but eventually came to be understood as cases of rape as a crime against 

humanity, and in corporate accountability cases, which have involved creative 

attempts to hold corporations responsible for their complicity in dictatorship crimes.  

In Serbia and Bosnia, civil society does not have this possibility and is therefore 

limited to a monitoring and ‘shaming’ role to try to push the prosecutors to do their 

jobs well.   

As a contribution to the literature on domestic prosecutions as a transitional justice 

strategy, this thesis found that prosecutions will be more likely to help build the rule 

of law in transitional states where there is a strong civil society that is actively 

engaged in pursuing accountability through the courts.  Courts often need 

encouragement to act, and civil society can act as an impetus, pushing institutions to 

perform in line with international standards and to seek out new strategies for 

holding perpetrators accountable.  Where civil society has deep connections and trust 

in society, genuinely representing some group of citizens, it can help legitimate the 

state-led process of prosecutions through its monitoring, work with institutions, and 

work with victims.  Where civil society is weak it will struggle to play this function, 

but where it is strong and committed to legal accountability it can be an important 

interlocutor in the process.   



	 209	

Elite support 

These case studies also suggest that elite support for accountability may be a relevant 

factor.  Where elites supported the prosecutions, they were more likely to contribute 

to strengthening the rule of law. 

In Argentina, both Kirchner administrations supported human rights and 

accountability for past crimes as part of their political platforms.  As has been 

discussed, this cut both ways for many of the activists and organisations that came to 

be seen as co-opted by the government.  Nonetheless, it meant that the executive had 

very clearly signalled support for the trials and for the process of accounting for the 

atrocities of the past – including acknowledging the state role in those atrocities – 

which meant that the judiciary and prosecutors could do their jobs without fear from 

the executive.  At a national level, there has also been acceptance that it is time to 

account for the past and that the trials are going forward, and there has not been large 

scale resistance from those in positions of influence.  However, as demonstrated by 

the experience in Tucuman, where a former provincial governor was investigated and 

convicted, in the provinces there are influential people with an interest in blocking 

the attempts to prosecute crimes of the past.  While their influence may not be felt to 

such a degree in a city like Buenos Aires, in a province with a smaller population, 

such individuals can hold sway over opinion and institutions.  Interviewees described 

an initial reluctance to prosecute Bussi, the provincial governor, but as the 

prosecutors and judges gained more confidence and saw that others were willing to 

stand with them, they carried out their work, and there were no significant reports of 

irregularities.   

This all stands in contrast to Serbia and Bosnia, where authorities have created a very 

hostile environment for the war crimes trials.  In Serbia, the president has made not-

very-veiled threats against the chief prosecutor of the war crimes division for 

pursuing particular cases involving officials to whom he has some allegiance.  When 

a former commander convicted by the ICTY of war crimes in Kosovo was released 

from prison and returned to Serbia, the state covered the costs of his flight and 

government officials met him at the airport.  While that incident involved an ICTY 

case, it makes clear the attitude of the government towards Serb war criminals and 

would have sent a signal to the war crimes prosecutor.  In Bosnia, the threats have 
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come primarily from the president of Republika Srpska and from various political 

parties.  Milorad Dodik, the president of Republika Srpska, has denounced the work 

of the war crimes chamber on numerous occasions, accusing it of being biased 

against Serbs.  His attempts to block the work of the chambers, including threats to 

call a referendum on state institutions, were essentially responsible for the decision 

to end the mandates of the international staff in the chambers and prosecutor’s office.  

The political pressure that he and other politicians have created have contributed to a 

sense of anxiety and fear among those working inside the war crimes institutions that 

inevitably affects their abilities to do their jobs.   

In both Serbia and Bosnia, prosecutors have approached cases as individual instances 

of crimes rather than putting together more complex cases that might highlight 

patterns and connections between instances.  In the situation of Bosnia this appears 

to be driven by misguided attempts at efficiency in reaction to unrealistic quotas set 

by the HJPC.  However, in Serbia, it is a political decision to avoid drawing attention 

to the complicity of the state in the crimes committed.  So long as crimes are 

separated, it is easier to write off the perpetrators as rotten apples, acting on their 

own cognizance, and to avoid real acknowledgement and analysis of the fact that 

those rotten apples were acting under official orders and carrying out a state policy.  

In the case of Serbia, it is certainly in the interest of elites to avoid such scrutiny, and 

as such they have tried to ensure that the prosecutions are limited in their scope. 

Elite support was not one of the conditions that this thesis set out to evaluate, but the 

case studies suggest that elite support could be an important determinant in whether 

domestic prosecutions are able to positively contribute to strengthening the rule of 

law.  This may be an area warranting further research. 

7.4 Implications for theory 

This thesis has questioned a claim made frequently in transitional justice literature, 

which suggests that holding domestic prosecutions following widespread human 

rights violations, whether committed in the context of a conflict or authoritarian 

repression, will help build the rule of law in transitional states.  The case studies 

explored in this thesis cast doubt upon that claim as stated.  This thesis, as supported 

by the case studies, suggests that the contributions that domestic prosecutions can 

make to building the rule of law are dependent on several factors: the state of judicial 
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institutions at the outset of the trials, the presence or absence of a strong civil society 

engaged in promoting legal accountability, and the support of political elites.   

This research suggests that the claims made in the transitional justice literature are 

perhaps too sweeping and that there may not be a direct cause and effect relationship 

between prosecutions and the rule of law.  In contrast, the contributions that 

prosecutions can make to strengthening the rule of law may be path dependent.  

These findings help elaborate the theoretical understanding of transitional justice 

mechanisms and their possible benefits. 

These findings also contribute to the debate on sequencing by suggesting that 

institution-building is an important priority before undertaking large-scale 

accountability processes that may threaten existing power balances in the country.  

When those in power are threatened by efforts to seek accountability, they may 

attack the institutions involved, and those institutions will require sufficient 

robustness to withstand those attacks.  They also suggest that there may be a 

difference between post-authoritarian transitions such as that in Argentina, where 

new political leaders are brought in through elections and where the influence of 

those connected to the authoritarian regime weakens over time, and post-conflict 

transitions such as Bosnia’s, in which those who consolidated power through the war 

remain in power.  Whereas in Argentina, the passage of time made it more possible 

to hold meaningful prosecutions, as the risks of de-stabilisation by those responsible 

for crimes decreased, in Bosnia the power structures embedded through the peace 

agreement have meant that the passage of time has eroded those possibilities.  

Instead, political leaders, particularly those from Republika Srpska, have conducted a 

sustained assault on the institutions of justice.  Therefore, the nature of the transition 

may be relevant to the prospects for domestic prosecutions.  International 

involvement in the trials in Bosnia was actually critical to their initial progress, and it 

may be that in such post-conflict contexts internationally led or supervised 

prosecutions should be conducted as early as possible to prevent a capture of 

institutions.  Although the ICTY was intended to remove some of the high-level 

‘spoilers’ in the case of Bosnia, domestic institutions were neglected in the process.  

Focusing on them earlier, building up the capacity for domestic justice with 

international supervision, may have helped prevent the political power-plays that are 

now preventing those institutions from doing their jobs. 
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The exploration of the role of civil society in furthering and assisting the potential 

impact of domestic prosecutions also contributes to the norms diffusion literature, 

strengthening the claims of those who argue that civil society is well positioned to 

“translate” international norms in local contexts.  As demonstrated in Argentina and 

Serbia, human rights organisations have played a central role in pushing local 

institutions to incorporate international law and international standards into their 

decisions and using regional human rights bodies to hold those institutions to 

account.  While human rights groups in Serbia have been challenged by the existence 

of civil society with an anti-accountability agenda, they nonetheless have been 

providing a ‘global-local interface,’ bringing international norms to the local context 

and demonstrating that that there are Serbian actors, not just international diplomats, 

who would like to see those norms implemented domestically.   

7.5 Implications for practice 

Transitional justice is a field that is closely connected to practice; as a relatively 

young discipline of study, its evolution has been closely intertwined with practice 

from the field, and theoretical developments are based in empirical observation.  

Research in this field, therefore, has many potential implications for practice. 

First, this research suggests that sequencing matters.  Moving immediately to holding 

prosecutions in a post-conflict or post-authoritarian setting, where judicial 

institutions may be fragile, may not have the expected outcomes in terms of 

strengthening the rule of law.  A stronger rule of law, and even increased judicial 

capacity, may not come about simply as a result of holding prosecutions.  There is 

even a potential risk that the fragile relationship between citizens and institutions 

could be damaged by holding such politically sensitive prosecutions in a system that 

is not equipped to handle them.  Therefore, donors and practitioners should consider 

investing in building the institutions of justice before embarking on large-scale 

prosecutions for past crimes.    In post-conflict environments, especially, this may 

mean focusing on institutions early and taking measures, such as through the 

involvement of international actors, to prevent efforts to capture the institution-

building process as part of a power grab.  Ensuring that legal institutions have both 

capacity and legitimacy before taking on such prosecutions may contribute both to 

their success and to the long-term consolidation of the rule of law.  
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In addition, given the potential role of civil society highlighted in this thesis, donors 

should not neglect civil society in transitional justice contexts.  Immediately 

following the end of a conflict or transition to democratic rule, the international 

community generally invests heavily in institutions, funding new infrastructure and 

training, while providing relatively little to civil society.471  Investments in judicial 

institutions are important, as discussed above, but these findings suggest that helping 

build the resilience of civil society could also be vital to the long-term success of 

transitional justice efforts.  As discussed in the chapters on civil society and on 

Bosnia, international donors have sometimes had a negative impact on nascent civil 

society by being too directive and not giving them sufficient latitude and resources to 

develop their own agendas in consultation with their own constituencies.  Funding a 

resilient civil society, therefore, means not only providing funding but ensuring that 

that funding is flexible enough to allow organisations to respond to needs in their 

communities and countries as they arise.  This research suggests that creating a 

healthy civil society sector can help improve the outcomes of domestic prosecutions.   

Finally, it suggests that both donors and practitioners should be realistic about the 

expected outcomes of holding domestic prosecutions in transitional justice settings.  

There may be many arguments for seeking justice through the court system, but 

prosecutions may not be the best tool for developing the rule of law.  There is a 

tendency among those in the transitional justice field, both academics and 

practitioners, to over-promise and imbue transitional justice mechanisms with a wide 

range of benefits and outcomes.  The findings of this thesis suggest that the impacts 

of domestic prosecutions may be more limited than claimed, and this should inform 

how, when, and for what purpose transitional justice practitioners choose to pursue 

them. 

7.6 Potential areas for further research 

This thesis was necessarily confined to a limited number of case studies.  The 

decision to pursue a qualitative study that enabled exploration of the specific 

circumstances in which domestic prosecutions may or may not make a contribution 

to strengthening the rule of law was also a decision to focus on a small number of 
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case studies, as dictated by time and resources.  However, these findings could be 

further tested by examining the situation in other countries that have chosen domestic 

prosecutions as a form of transitional justice. 

Guatemala would likely have something to offer as a potential case study.  

Guatemala experienced a 36-year civil war that ended in 1996.  Two decades later, 

there are a host of trials taking place in the country for crimes committed during the 

civil war.  Most famously, in 2013, General Efraín Ríos Montt, a former president, 

was convicted of genocide and crimes against humanity by the Guatemalan courts.  

The Constitutional Court of Guatemala overturned his conviction shortly thereafter, 

and a scheduled retrial was complicated by a decline in his health,472 but the original 

decision was nonetheless a landmark for transitional justice in Guatemala.  

Guatemalan civil society, in particular the Center for Legal Action on Human Rights 

in Guatemala (CALDH) and the Association for Justice and Reconciliation (AJR), 

have been credited with leading the work that led to the eventual trial of Rios 

Montt.473  While prosecutions in Guatemala are not happening on quite the same 

scale as those in Argentina, Bosnia, or Serbia, the experiences there could shed 

further light on both the value of working with institutions with capacity and the role 

of civil society. 

 

Similar issues could be highlighted by looking more closely at Chile, which was 

under a 17-year military dictatorship following a coup in 1973.  A self-amnesty law 

put in place in 1978 essentially blocked prosecutions until the late 1990s, with the 

exception of a few cases not covered by the amnesty. However, the arrest of General 

Pinochet in the UK in October 1998, coupled with a Chilean Supreme Court ruling in 

an unrelated case that disappearances constitute an ongoing violation, paved the way 

for prosecutions in domestic courts.  This was following judicial reform measures 

that removed some Pinochet-appointed judges and changed the composition of the 

courts.474  The current system for dealing with cases pertaining to the military 
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dictatorship consists of special magistrates spread across 16 jurisdictions.  Similarly 

to Argentina, human rights organisations – which developed in response to the 

dictatorship – used the courts to try to challenge the actions of the regime, which 

resulted in a significant paper trail of documentation of disappearances and deaths.  

The most notable of the legal organizations in Chile, Vicaría de la Solidaridad, which 

was supported by the Catholic Church and operated from 1976 to 1992, filed 

numerous petitions with the aims of both protecting the disappeared and creating a 

record of disappearances.475  As in Argentina, the Chilean courts have heard 

hundreds of cases related to the military dictatorship, and this case study could 

provide more details of how judicial reform efforts and the actions of civil society 

have influenced the success of prosecutions.   

In addition, the question of the importance of elite support for prosecutions, which 

was not part of the original hypothesis for this research but which emerged as a 

potentially important factor, would warrant more investigation.  The success of 

domestic prosecutions may or may not be a case of overall political will but may 

require either the presence of powerful champions or the absence of powerful 

opponents.  It would be useful to understand those dynamics better. 

Finally, the experience in Bosnia suggests that in post-conflict situations where peace 

agreements reward hardliners that made gains during the war, political openings for 

accountability could shrink rather than grow over time as those leaders seek to more 

deeply entrench themselves.  This may be an argument for maintaining international 

involvement in the accountability process until legal institutions have the necessary 

capacity and legitimacy to carry out prosecutions on their own.  This is a point of 

possible divergence between post-authoritarian and post-conflict contexts that could 

warrant further research. 

7.7 Conclusion 

The findings from these case studies suggest that holding domestic prosecutions for 

war crimes and crimes against humanity in transitional justice settings will not 

necessarily lead to a strengthening of the rule of law.  As has been discussed in the 

rule of law chapter, the rule of law is a broad term that is understood to connect to 
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many different aspects of a country’s development and that is difficult to measure 

because of its expansive nature.  Prosecutions are only ever likely to affect a narrow 

piece of the rule of law, most significantly legal institutions.  Therefore the influence 

that prosecutions can have on the development of the rule of law must be understood 

from the outset to be limited in nature – they will only ever be one piece of a larger 

whole.  Moreover, the influence of the prosecutions on the development of the rule 

of law will be determined by the prior state of the institutions of justice, the degree to 

which elites support the prosecutions, and the strength and involvement of civil 

society.  Where the institutions and civil society are weak, and where elites seek to 

thwart and undermine the process of accountability, prosecutions are unlikely to 

make a positive contribution to the rule of law.  Rather, these cases highlight the 

weakness of the institutions and erode rather than build trust in them.   

The transitional justice literature suggests that prosecutions, particularly prosecutions 

in domestic courts, will strengthen the rule of law by reinforcing the norm of 

accountability, demonstrating fair trial standards, and building the capacity of local 

professionals and institutions.  This thesis has contributed to the transitional justice 

field by challenging this claim and examining the conditions that are necessary for 

the rule of law to take root as a result of domestic prosecutions.  Given the varied 

outcomes and impacts of trials in each of the three case studies (Argentina, Serbia, 

and Bosnia), it is clear that context matters.  If the institutions do not have the 

capacity or the political will to investigate cases thoroughly, to ensure proper 

evidence collection, and to put together solid argumentation to match the charges, the 

prosecutions will not reinforce the norm of accountability or demonstrate fair trial 

standards.  More likely, they will leave victims frustrated and disappointed in the 

institutions of justice after having put themselves at risk for the sake of seeing justice 

done.  This thesis has also found that the presence of a strong civil society that is 

engaged in promoting legal accountability for past crimes is a necessary condition 

for domestic prosecutions to make a positive contribution to strengthening the rule of 

law.  Civil society can act as an interlocutor between legal institutions, victims, and 

the public, and it can encourage state institutions to pursue accountability more 

comprehensively and in accordance with international standards. 

Where the context is right, and the conditions are met, prosecutions can make a 

positive contribution for all the reasons suggested because the institutions actually 
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have the strength and capacity to carry out the trials well.  It is the combination of the 

internal robustness of the institutions and the external pressure from civil society that 

make the prosecutions successful.  As one of the judges interviewed for this study 

said, the judiciary is a conservative body that moves slowly.  It needs pressure from 

the outside to act and to shift direction.  Civil society is able to provide that impetus 

where governments fail to act, but it needs strong counterparts in the justice system 

to carry the work forward and ensure that it does not fail.   

Accountability is an important part of transitional justice, and it is understandable 

that advocates for victims would like to see trials undertaken as soon as possible after 

crimes are committed.  This study suggests, however, that it may be better to wait 

until the institutions are truly capable of delivering justice or to seek accountability 

in other fora (such as the International Criminal Court or in foreign courts when 

possible).  Trying to achieve justice via institutions that are weak, while it may be a 

capacity-building exercise for those institutions, could be a frustrating and 

potentially dangerous journey for the victims and witnesses as they are faced with 

setbacks and very few protections. 
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Annex 1: List of Interviewees 

 
Interviewees in Argentina: 
 
Carlos Acuña, University of San Andres 
 
Horacio Cattani, Federal appeals court judge 

Gabriel Cavallo, Lawyer and former judge 

Josefina Doz Costa, Executive Director, Andhes 

Leonardo Filippini, Deputy Director for the Protection of Human Rights in the Penitentiary 
System (at the time of interview), and professor at the Universities of Buenos Aires and 
Palermo 

Alberto Fohrig, Universidad de San Andres 
 
Valentina García Salemi, Member of the prosecutor’s office and former human rights 
lawyer 
 
Roberto Gargarella, Universidad Torcuato Di Tello 

Maria José Guembe, Director of Protection of Rights and Legal Affairs, Public Defender 
of Communication Services 

Paula Litvachky, Director, Justice and Security, CELS 

Diego Morales, Director, Litigation and Legal Defense, CELS 

Alicia Noli, Criminal tribunal judge 

Pablo Parenti, Coordinador of the special unit in cases of the kidnapping of children during 
state terrorism  

Fernando Poviña, First Instance Judge 

Daniel Rafecas, Federal criminal judge 

Alejandro Rúa, Criminal lawyer 

Catalina Smulovitz, Universidad Torcuato Di Tella 

Maria Sondereguer, women’s rights activist 

Carolina Varsky, Coordinator for the prosecution of crimes against humanity, Federal 
Prosecutor’s Office 

 

Interviewees in Bosnia and Herzegovina: 

Anonymous, OSCE Mission to Bosnia and Herzegovina 

Anonymous, University of Sarajevo 
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Suzdina Bijedić and Vildana Bilajać, Vive Žene 

Božidarka Dodik, judge, Supreme Court of Bosnia and Herzegovina 

Denis Dzidic, journalist, Balkan Investigative Reporting Network 

Damir Hadžić, formerly at the Court of Bosnia and Herzegovina 

Adrijana Hanusić, TRIAL 

Nedim Jahić, youth activist 

Maja Kapetanović, former Legal Officer, Court of Bosnia and Herzegovina 

Dženana Karup-Druško, journalist and director of the organisation Transitional Justice  

Selma Korjenić, TRIAL 

Elmina Kulašić, Association of Victims and Witnesses of Genocide 

Gorana Mlinarević, researcher, Gender of Justice project 

Edin Ramulić, Izvor 

Goran Šimić, International University of Sarajevo 

Branka Antic Stauber, Snage Žene 

 

Interviewees in Serbia: 

Olivera Andjelković, former judge in War Crimes Chamber 

Sonja Biserko, Helsinki Committee for Human Rights in Serbia 

Djordje Dozet, lawyer 

Ivan Jovanović, independent researcher 

Nataša Kandić, Humanitarian Law Centre 

Jasmina Lazović, Youth Initiative for Human Rights 

Novak Lukić, lawyer 

Miodrag Majić, former judge in War Crimes Chamber 

Goran Miletić, Civil Rights Defenders 

Blažo Nedić, Partners for Democratic Change Serbia 

Sandra Orlović, Humanitarian Law Centre 

Aleksandar Popović, lawyer 

Milanka Šaponja Hadžić, journalist 
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Miloš Urošević, Women in Black 

Siniša Važić, President of the War Crimes Department, Court of Appeal 

Bruno Vekarić, Office of the War Crimes Prosecutor 

 

 

 

 

 

 
 
 
	

	

 




