
Editor of this volume:

Front cover: Picture selected by the Interna-
tional Nuremberg Principles Academy, courtesy 
iStock.com/PepeLaguarda.

Dr. Tallyn Gray is a scholar-practitioner in 
transitional justice, international criminal and 
human rights law, and a postdoctoral fellow 
of the University of Westminster Law and 
Theory Center and the Universidade de São 
Paulo Faculty of Law.

Tallyn Gray (editor) 
Islam and International Criminal Law and Justice

The Torkel Opsahl Academic EPublisher 
(TOAEP) furthers the objective of excellence 
in research, scholarship and education by 
publishing worldwide in print and through the 
Internet. As a non-profi t publisher, it is fi rmly 
committed to open access publishing. TOAEP 
is named after late Professor Torkel Opsahl 
(1931–1993), a leading international and con-
stitutional law expert in Europe from the 
mid-1960s until his untimely passing in 1993. 

The International Nuremberg Principles 
Academy has chosen TOAEP to publish the 
Nuremberg Academy Series. CILRAP and the 
Academy will work together to promote 
high quality open access. The Academy was 
founded by the German Foreign Offi ce, the 
Free State of Bavaria, and the City of Nurem-
berg. Dr. Viviane Dittrich is the Nuremberg 
Academy Series Editor.

Above: Painting of Professor Torkel Opsahl by 
the Italian artist Roberto Caruso.

Back cover: Picture selected by the Interna-
tional Nuremberg Principles Academy, courtesy 
iStock.com/kelvinjay.   

The dust jacket was designed by LIAO Wan-Ting 
in co-operation with the International Nuremberg 
Principles Academy.

Nuremberg Academy Series No. 2 (2018):

Tallyn Gray (editor)

Mindful of alleged and proven core international crimes committed within the main-
ly-Muslim world, this book explores international criminal law and justice in Islamic 
legal, social, philosophical and political contexts. Discussing how law and justice can 
operate across cultural and legal plurality, leading Muslim jurists and scholars em-
phasize parallels between civilizations and legal traditions, demonstrating how the 
Islamic ‘legal family’ fi nds common ground with international criminal law. The book 
analyses questions such as: How do Islamic legal traditions impact on state prac-
tice? What constitutes authority and legitimacy? Is international criminal law truly 
universal, or too Western to render this claim sustainable? Which challenges does 
mass violence in the Islamic world present to the theory and practice of Islamic 
law and international criminal law? What can be done to encourage mainly-Muslim 
states to join the International Criminal Court? Offering a way to contemplate law 
and justice in context, this volume shows that scholarship across ‘legal families’ is a 
two-way street that can enrich both traditions. The book is a rare resource for prac-
titioners dealing with accountability for atrocity crimes, and academics interested 
in opening debates in legal scholarship across the Muslim and non-Muslim worlds. 

The book contains chapters by the editor, Onder Bakircioglu, Mashood A. Baderin, 
Asma Afsaruddin, Abdelrahman Afi fi , Ahmed Al-Dawoody, Siraj Khan, Shaheen Sardar 
Ali and Satwant Kaur Heer, and Mohamed Elewa Badar, in that order.

ISBNs: 978-82-8348-188-4 (print) and 978-82-8348-189-1 (e-book).

Islam and International Criminal Law and Justice

Tallyn G
ray (editor) 

Islam
 and International C

rim
inal Law

 and Justice 

Torkel Opsahl Academic EPublisher 
E-mail: info@toaep.org
URL: www.toaep.org



 

 

 

E-Offprint: 

 

Mashood A. Baderin, “Islamic Socio-Legal Norms and International Criminal Justice 

in Context: Advancing an ‘Object and Purpose’ cum ‘Maqáṣid’ Approach”, in Tallyn 

Gray (editor), Islam and International Criminal Law and Justice, Torkel Opsahl 

Academic EPublisher, Brussels, 2018 (ISBNs: 978-82-8348-188-4 (print) and 978-

82-8348-189-1 (e-book)). This publication was published on 16 November 2018. 

This and other publications in TOAEP’s Nuremberg Academy Series may be openly 

accessed and downloaded through the web site http://www.toaep.org/ which uses 

Persistent URLs for all publications it makes available. These PURLs will not be 

changed and can thus be cited. Printed copies may be ordered through online distrib-

utors such as www.amazon.co.uk. 

This e-offprint is also available in the Legal Tools Database under PURL 

http://www.legal-tools.org/doc/cc37a1/. 

 

 

© Torkel Opsahl Academic EPublisher, 2018. All rights are reserved. 
 

 

 

 
Front cover: Picture selected by the International Nuremberg Principles Academy, courtesy 

iStock.com/PepeLaguarda. 

Back cover: Picture selected by the International Nuremberg Principles Academy, courtesy 

iStock.com/kelvinjay. 

 

 

http://www.toaep.org/
http://www.amazon.co.uk/
http://www.legal-tools.org/doc/cc37a1/


http://www.legal-tools.org/doc/7b9af9/


http://www.legal-tools.org/doc/fdd2d2/
http://www.legal-tools.org/doc/7b9af9/
http://www.legal-tools.org/doc/7b9af9/






http://www.legal-tools.org/doc/6bfcd4/
http://www.legal-tools.org/doc/1839b9/
http://www.legal-tools.org/doc/1839b9/














http://www.legal-tools.org/doc/7879ac/
http://www.legal-tools.org/doc/7465fa/
http://www.legal-tools.org/doc/7465fa/


http://www.legal-tools.org/doc/d5e260/
http://www.legal-tools.org/doc/d5e260/






http://www.legal-tools.org/doc/de5d83/


https://www.legal-tools.org/doc/4acd3b/


http://www.legal-tools.org/doc/77bebf/






http://www.legal-tools.org/doc/498c38/
http://www.legal-tools.org/doc/498c38/
http://www.legal-tools.org/doc/64ffdd/
http://www.legal-tools.org/doc/64ffdd/
http://www.legal-tools.org/doc/dc079b/
http://www.legal-tools.org/doc/f5ef47/
http://www.legal-tools.org/doc/7b9af9/


http://www.legal-tools.org/doc/c315d6/
http://www.legal-tools.org/doc/8732d6/
http://www.legal-tools.org/doc/844f64/
http://www.legal-tools.org/doc/844f64/




http://www.legal-tools.org/doc/77bebf/




http://www.legal-tools.org/doc/64ffdd/
http://www.legal-tools.org/doc/64ffdd/








http://www.legal-tools.org/doc/7b9af9/
http://www.legal-tools.org/doc/7b9af9/
http://www.legal-tools.org/doc/7b9af9/
http://www.legal-tools.org/doc/7b9af9/
http://www.legal-tools.org/doc/7b9af9/
http://www.legal-tools.org/doc/7b9af9/
http://www.legal-tools.org/doc/7b9af9/
http://www.legal-tools.org/doc/de6c31/




http://www.legal-tools.org/doc/6b3cd5/
http://www.legal-tools.org/doc/7b9af9/
http://www.legal-tools.org/doc/7b9af9/


3. Islamic Socio-Legal Norms and International Criminal Justice in Context: 
Advancing and ‘Object and Purpose’ cum ‘Maqáṣid’ Approach 

Nuremberg Academy Series No. 2 (2018) – page 77 

and thus to contribute to the prevention of such crimes”.109 Both the en-
hancement of international co-operation and determination to put an end 
to impunity can only be achieved through an equitable international polit-
ical relationship that transcends the narrow interest of any one or group of 
states to the detriment of the international criminal justice system. The 
need for international politics of equality and co-operation must be 
strongly promoted to enhance international criminal justice globally, par-
ticularly in the Muslim world. 

From the perspective of maqáṣid, Islam enjoins international co-
operation based on equity, justice and spirit of solidarity in dealing with 
international political problems. This is inspired by the Qurʼánic text 
49:9–10, which enjoins collective action based on equity, justice and soli-
darity: 

If two parties of the believers fight, put things right between 
them; then, if one of them is insolent against the other, fight 
the insolent one till it reverts to God’s commandment. If it 
reverts, set things right between them equitably and be just. 
Surely God loves the just. The believers indeed are brothers; 
so set things right between your two [contending] brothers 
and fear God; haply so you will find mercy’ (emphasis add-
ed). 

Hamidullah describes this Qur’ánic provision as a fundamental ob-
jective of Islamic international law.110 The provision emphasises the im-
portance of equity, justice and solidarity as essential factors of interna-
tional co-operation and collective action. Many other Qur’ánic provisions 
corroborate this, including the Qurʼánic text 5:2: “[L]et not [your] detesta-
tion for a people, who barred you from the Holy Mosque move you to 
commit aggression. Help one another to piety and godfearing; do not help 
each other to sin and enmity”; and the Qurʼánic text 5:8: “[Let not [your] 
detestation for a people move you not to be equitable [towards them] – 
that is nearer to godfearing”, specifically enjoins Muslims not to act ineq-
uitably even against a hostile people or nation. Based on both the object 
and purpose of international criminal justice and the maqásid of the Sha-
rí‘ah, it is essential to imbibe this Islamic injunction of equity and solidar-
ity into the political dimension of international criminal justice to remedy 
                                                   
109  ICC Statute, Preamble, see supra note 1 (http://www.legal-tools.org/doc/7b9af9/). 
110  Hamidullah, 1977, p. 178, see supra note 51. 
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the political double-standards, and make it more appealing particularly to 
the Muslim-majority states, which tend to perceive the system as having 
equitable deficits in its political dimension. Doing so would serve as a big 
boost for enhancing international criminal justice globally, but particularly 
in the Muslim world. 

3.4.4. Legal Dimension of International Criminal Justice 
The legal dimension of international criminal justice relates to the appli-
cation of its principles through the courts. This climaxed in the creation of 
the ICC as the main and permanent international court for bringing viola-
tors of core international crimes to trial. The general object and purpose of 
the legal dimension of international criminal justice is reflected in the 
ninth and eleventh preambular paragraphs of the ICC Statute which state 
that, in the determination to meet the social, moral and political ends of 
international criminal justice “for the sake of present and future genera-
tions”, the ICC is established to exercise legal jurisdiction “over the most 
serious crimes of concern to the international community as a whole”, 
based on the resolve “to guarantee lasting respect for the enforcement of 
international justice”. However, the ICC may only exercise jurisdiction 
where national legal systems fail do so or where a state is unwilling or has 
no capability to prosecute international criminal offenders.111 States, as 
members of the international community, have the primary responsibility 
to bring violators of serious crimes of concern to the international com-
munity to justice under their respective domestic legal systems. The sys-
tem envisages all states supporting the legality of international criminal 
justice and prosecuting offenders when necessary. This requires states to 
have effective domestic legal systems that ensure fair trial and due pro-
cess leading to substantive justice and affording alleged offenders ade-
quate opportunity to defend themselves. 

Currently, several Muslim-majority states are parties and signatories 
to the ICC Statute.112 This raises the question of whether Muslim-majority 
states whose domestic legal systems are based on or influenced by the 
Sharí‘ah can provide the requisite criminal justice system for the effective 

                                                   
111  See ICC Statute, tenth preambular paragraph and Article 1, supra note 1 (http://www.legal-

tools.org/doc/7b9af9/). 
112  International Criminal Court, “The State Parties to the Rome Statute”, available on the web 

site of the Assembly of States Parties. 
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enforcement of international criminal law domestically. There is a percep-
tion, particularly in the West, that legal systems based on the Sharí‘ah 
cannot generally provide adequate criminal justice of international stand-
ard. While it is true that some of the criminal punishments prescribed by 
the Sharí‘ah are contrary to international human rights law, the Sharí‘ah 
generally enjoins justice, fairness and due process in criminal trials that 
are perfectly commensurate with international standards. Many verses in 
the Qur’án and Prophetic Traditions emphasise the maintenance of justice 
and equity in legal proceedings. For example, the Qurʼánic text 4:135 
enjoins that justice be maintained “even though it be against yourselves, 
or your parents and kinsmen, whether the man be rich or poor”, and the 
Qurʼánic text 16:90 instructs: “Surely God bids to justice and good-doing 
[…] and you have made God your surety; surely God knows the things 
you do”. Doing justice is considered a duty to God, from which emanate 
the rights to equality and fairness for all without regard to status, race, 
gender or religion. The notion that the Crown or King can do no wrong 
has no place under Islamic law and thus presidents and heads of state are 
not immune from facing justice (with the opportunity to legally defend 
themselves) for alleged international crimes. However, the creation of 
necessary institutions and procedural rules for upholding justice as pre-
scribed by the Sharí‘ah is the responsibility of respective Muslim-
majority states. The need to prosecute offenders and violators of both do-
mestic and international law is well recognised under Islamic law as the 
Qur’án provides specific punishment for ḥudúd and qiṣáṣ offences, while 
the provision in the Qurʼánic text 4:16, “[a]nd when two of you commit 
indecency, punish them both”, is understood as authority for the State to 
prescribe punishments for all other offences known as ta‘zír. Thus, Mus-
lim-majority states have a duty under Islamic law to establish judicial 
institutions with adequate fair trial and due processes for criminal trials 
that meet international standards. Both the object and purpose of the legal 
dimension of international criminal justice and the specific maqṣúd of 
punishing crimes under the Sharí‘ah justifies the need for Muslim-
majority states to bring offenders of heinous international crimes to justice 
under their domestic legal systems. 

With reference to armed conflicts, regular combatants of Muslim-
majority states that apply Islamic law are generally expected to comply 
with the rules of warfare as prescribed by both Islamic law and interna-
tional humanitarian law, and any crimes committed in violation of interna-
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tional criminal justice can be prosecuted under the domestic laws of the 
State; failing this, they may be subject to the jurisdiction of the ICC. 
However, there is one area of apparent legal conflict between aspects of 
classical Islamic jurisprudence and international humanitarian law in re-
spect of atrocities being committed by rebellious groups such as ISIS, Al-
Shabáb and Boko Ḥarám in different parts of the Muslim world today. 
Traditionally, there is an established jurisprudential view under classical 
Islamic international law (al-siyar) that rebellious groups with established 
authority, some territorial control and sustained resistance (man’ah) 
against the main political authority based on some speculative interpreta-
tion (ta’wíl) of Islamic sources, would not be punishable by the main po-
litical authority for actions they committed within the territory they con-
trolled during the conflict. For example, Al-Shaybání expressed the view 
that “when such rebels repent and accept the authority of the government, 
they should not be punished for the damage they caused during their re-
bellion”. Contextually, this rule is perceived to offer incentives to rebels 
for complying with the laws of war, thereby reducing the sufferings of 
civilians and ordinary citizens. However, this rule is neither absolute nor a 
licence for rebellious groups to commit heinous crimes with impunity. 
Based on the maqáṣid principle, where such rebels violate the established 
laws of war with impunity, they would be liable for all atrocities they 
committed during the rebellion even if they had established authority and 
some territorial control, and sought to justify their atrocities by reference 
to some speculative interpretations of the law.113 Thus, with regard to the 
legal dimension of international criminal justice, it is submitted, particu-
larly with reference to the object and purpose and maqáṣid principles, that 
members of ISIS, Al-Shabáb and Boko Ḥarám would be liable to face 
justice and, where convicted, liable to be punished for all the atrocities 
committed by them in violation of the rules of warfare under both con-
temporary international humanitarian law and Islamic humanitarian law. 

3.5. Conclusion 
Essentially, international law cannot operate in a vacuum, but must una-
voidably interact with domestic legal systems and cultures for its imple-

                                                   
113  See, generally, Sadia Tabassum, “Combatants, Not Bandits: The Status of Rebels in Islam-

ic Law”, in International Review of the Red Cross, 2011, vol. 93, no. 881, pp. 1–19. See 
also Bassiouni, 2014, p. 139, supra note 21. 
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mentation. Thus, international law is structured to be implemented pri-
marily by states within their domestic legal systems, with international 
tribunals stepping in only when domestic implementation fails. This is 
reflected, for example, in the general requirement to exhaust all available 
domestic remedies before international human rights tribunals can have 
jurisdiction for human rights trials and also in the complementarity rule, 
which gives the ICC jurisdiction to try international crimes only when 
states fail to or have no capacity to do so. This highlights the need to pro-
mote synergy between international law generally and relevant domestic 
systems of the world. The greater the synergy, the greater would be the 
prospects of acceptance and effective implementation of international 
norms within domestic systems. It is in that context that this chapter has 
critically engaged with the concept of international criminal justice and 
analysed how to enhance its acceptance and effectiveness in the Muslim 
world, highlighting the role of Islamic socio-legal norms (broadly defined 
as social, moral, political and legal norms) in that regard. In doing so, the 
chapter not only contributes to, but changes, the traditional debate in two 
important aspects that will hopefully deepen the discourse on the relation-
ship between international criminal justice and Islamic socio-legal norms 
beyond bare legal formalism. 

The first aspect is that, in promoting international criminal justice, 
the traditional approach has been to focus mainly on the substantive legal 
provisions of relevant treaties, without much attention to the object and 
purpose behind the legal provisions or the moral justifications that sustain 
the concept of international criminal justice. While that approach may 
impose a compulsive legal obligation on States Parties to the relevant 
treaties, which they may or may not fulfil in practice, its persuasive and 
justificatory effect in attracting compliance is very limited universally. In 
challenging that approach, this chapter has advanced a more holistic ap-
proach to international criminal justice, involving its social, moral, politi-
cal and legal dimensions underpinned by the reference to the object and 
purpose principle of international law. Similarly, the second aspect is that, 
in engaging Islamic socio-legal norms with the application of internation-
al criminal justice within the domestic systems of Muslim-majority states, 
the traditional approach has been to focus mainly on the substantive in-
junctions of the Sharí‘ah without much attention to the maqáṣid behind 
those injunctions. That approach also does not absorb the benevolent na-
ture of the Sharí‘ah and conceals the common grounds it shares with the 
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objectives of international criminal justice. The chapter has also chal-
lenged that approach by advancing the maqáṣid principle of Islamic law. 

In conclusion, the arguments herein pierce the legal veil of both in-
ternational criminal justice and Islamic law by moving the discourse of 
their relationship beyond strict engagement with legal formalism to in-
clude consideration and appreciation of the social, moral and political 
norms that constitute the justification behind the legal provisions. It is 
submitted that this approach can be significantly persuasive and could 
consequently facilitate better acceptance and effective application of in-
ternational criminal justice in the Muslim world. 
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