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Abstract 
 

This study explores the important issue of education delivery in Nigeria from within human 

rights perspectives. It analyses the scope of the right to free and compulsory primary 

education as laid down and reassured under international human rights law. It peruses the 

roles played by the respective actors responsible in the process of implementation of the 

right, including international funding bodies, international human rights agencies, the 

Nigerian state, regional institutions and the judiciary towards realising this right in Nigeria.  

The study examines the level of Nigeria’s compliance with the right to free primary 

education, based on the international normative standard by reviewing the extent to which 

primary education is free and compulsory to all children in Nigeria. It also investigates the 

barriers to the state’s compliance with this right. Given that Nigeria is a state party to all 

international and regional human rights instruments providing for the right to education, it is 

deemed necessary to compare the domestic legislation with standards in relevant international 

and regional human rights instruments for realising the right to education. The study 

identifies the lacunae in the national laws, the difficulties encountered in the implementation 

of this important right and the possible ways of addressing the challenges ahead for the full 

realisation of this right.  

 The thesis provides an invaluable insight into some of the steps that need to be taken for the 

right to free and compulsory education to have a significant impact on both policy and 

practical outcomes in Nigeria. By way of case studies, the thesis draws examples from two 

other jurisdictions in Africa, namely Ghana and Kenya, where fully free compulsory primary 

education has been successfully implemented so that Nigeria can derive from their 

experiences. The thesis offers a theoretical basis on which the assertion that children have a 

right to free and compulsory primary education may be grounded and an explanation of the 

social significance of making such an assertion and the need to implement it.  It places the 

international instruments namely; Universal Declaration of Human Rights (UDHR), 

International Covenant on Economic Social and Cultural Rights (ICESCR), Convention on 

the Rights of the Child (CRC), and the regional instruments; African Charter on Human and 

Peoples’ Rights (ACHPR) and African Charter on the Rights and Welfare of the Child 

(ACRWC) within this framework. The principal objective of this study is to argue for the 
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transformation of the exclusive privilege of education enjoyed currently by few lucky 

children in Nigeria into a legitimate and legal right to be enjoyed by all children in Nigeria. 
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Chapter One 

Introduction 
 

‘In some parts of the world, students are going to school every day. It’s their normal 

life. But in other part of the world, we are starving for education… it’s like a precious 

gift. It’s like a diamond.’
1
 

1.1 Introductory Remark  

Education is a basic human right that is necessary for enjoying many other rights.
2
  It is 

transformative and empowering. Rene Maheu has rightly observed that;  

Education is no longer the privilege of an elite or the concomitant of a particular age: to 

an increasing extent, it is reaching out to embrace the whole of society and the entire life-

span of the individual. This means that it must be continuous and omnipresent. It must no 

longer be thought of as preparation for life, but as a dimension of life, distinguished by 

continual acquisition of knowledge and ceaseless re-examination of ideas.
3
  

Education has much to contribute to both individual and national development and ought 

to be regarded by states as an investment in human capital.
4
  Additionally, from a human 

rights perspective, it has been acknowledged that the right to education is essential for 

people to be aware of the other rights they are entitled to, to exercise them, and to be 

empowered to demand them.
5
 States are the principal duty bearers and are under 

obligation to fulfil, respect and protect all human rights for all individuals within their 

jurisdiction. States have the primary responsibility to promote and ensure the right to 

education for all individuals in their territories and subject to their jurisdiction. States 

parties to relevant human right treaties on the right to education are required to establish 

an accessible educational system, and refrain from actions which may prevent or limit its 

                                                           
1 Abouraya, K.L. Malala Yousafzai: Warrior With Words, (Great Neck N.Y,: StarWalk Kids Media, 2014) p.10. 
2 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 13: The Right to Education 

(Art. 13 of the Covenant), 8 December 1999, E/C.12/1999/10, para 1, available at  

http://www.refworld.org/docid/4538838c22.html [accessed 17 June 2014].   
3 Maheu, Rene, (Director-General of UNESCO), ‘1970 International Education Year, Message’ (1970-1971) Annual 

Review of United Nations Affairs pp.179-182. 
4 Van Bueren, G. The International Law on the Right of the Child, (Dordrecht: Martinus Nijhoff Publishers 1994) p.232 
5  CESCR General Comment No13, note 2, at para 1. 

http://www.refworld.org/docid/4538838c22.html
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accessibility.
6
 The global community recognises education as a human right due to its 

indispensability to the preservation and enhancement of the inherent dignity of the 

person.
7
 Article 26 of the Universal Declaration of Human Rights (UDHR)

8
 clearly 

provides that every child is entitled to receive free and compulsory primary education in 

all States. The Committee on Economic Social and Cultural Rights (CESCR) endorses the 

position taken by the United Nations Children’s Fund (UNICEF) and stated that ‘primary 

education is the most important component of basic education’.
9
 Apart from the UDHR, 

the right to education is reiterated in a number of international human rights treaties.  It is 

covered comprehensively in UNESCO’s Convention against Discrimination in 

Education
10

 and Articles 13 and 14 of the International Covenant on Economic, Social 

and Cultural Rights (ICESCR).
11

  Several other human rights treaties recognise the right 

to education for specific groups of individuals. These include the Convention on the 

Rights of the Child (CRC),
12

 (Articles 28&29), the Convention on the Elimination of All 

Forms of Discrimination against Women (CEDAW) 
13

 (Article 10); the International 

Convention on the Protection of the Rights of All Migrant Workers and Members of their 

Families
14

 (Articles 12 and 30); the Convention on the Elimination of Racial 

Discrimination
15

 (Article 5(e)), and the International Convention on the Protection and 

Promotion of the Rights and Dignity of Persons with Disabilities
16

 (Article 24). Regional 

human rights treaties also include provisions on the right to education. For example, the 

African Charter on Human and Peoples' Rights (ACHPR or Banjul Charter) (1981) 

provides that every individual shall have the right to education
17

, and the African Charter 

on the Rights and Welfare of the Child (ACRWC) provides in Article 11 that every child 

                                                           
6
 Ibid, paras 46 &47.  

7 Ibid, para. 4. 
8 Universal Declarations of Human Rights. G.A. Res 217, UNGAOR 3rd Sess.Supp. No 127 at 71 UN Doc A/80 (1948). 
9 CESCR, General Comment No. 13 note 2, at para 9. 
10 Article 4(a), UNESCO Convention against Discrimination in Education (1960), UNTS 429, p. 93, (entered into force 

on 22nd May 1962.   
11 International Covenant on Economic, Social and Cultural Rights (ICESCR), Dec 16 (1966) UNTS 993, p.3 (entered 

into force Jan 3, 1976).  
12 Convention on the Rights of the Child (CRC), adopted 20 November 1989 (entered into force 2 September 1990) GA 

Res. 44/25 (1989), UN Doc A/RES/44/25 (1989), UNTS 1577. 
13 Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), UNTS 1249 p.13 (entered 

into force 03 September 1981).  
14 International Convention on the Protection of the Rights of all Migrant Workers and Members of their Families 

(1990), G.A.RES/45/158. U.N. Doc. A/45/49 (1990). 
15 International Convention on the Elimination of All Forms of Racial Discrimination (1965), UNTS 660, p. 195, 

(entered into force on 4 January 1969). 
16 International Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities, 

A/RES/61/106) U.N.  Doc. A/61/49 (2006), (entered into force on 3May 2008). 
17Article 17(1), African Charter on Human and Peoples' Rights (ACHPR) (also known as "Banjul Charter"), 27 June 

1981, CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982). 
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should have the right to education.
18

 The objectives of education are also expounded in 

the various international human rights instruments with the UDHR stipulating that 

education should help to develop the human personality and strengthen respect for human 

rights.
19

 Article 13 of the ICESCR similarly elaborates as follows: 

…education shall be directed to the full development of the human personality and the 

sense of its dignity, and shall strengthen the respect for human rights and fundamental 

freedoms. […] that education shall enable all persons to participate effectively in a free 

society, promote understanding, tolerance and friendship among all nations and all racial, 

ethnic or religious groups…
20

  

Likewise, Article 29 of the CRC provides that the education of the child shall be directed 

towards the ‘development of the child's personality, talents and mental and physical 

abilities to their fullest potential.’
21

 In sum, within human rights contexts, education is a 

prerequisite for the development of the child’s intellectual and spiritual potential and it 

prepares the child to become an integrated member of the society.  

There has been a shift in the world’s perception of the right to education over the past few 

decades. This shift has been made from a focus on ensuring free primary education as an 

obligation on the State, to a focus on government responsibility as discretionary. This has 

been attributed to the distinctive influence of global education strategies such as the 

Jomtien Conference on Education for All (1990) and Dakar World Education Forum 

(2000).
22

 Tomasevski has made the following observations:  

[…] excerpts from global targets for education promised by international conferences 

between 1990 and 2005 demonstrate that it took fifteen years to revert to the wording of 

the Universal Declaration of Human Rights that education should be free and compulsory. 

Those fifteen years, when global targets even rhetorically offered much less than what is 

                                                           
18 African Charter on the Rights and Welfare of the Child (ACRWC) (1990), OAU/Doc/CAB/LEG/24.9/49 (1990) 

entered into force Nov 29 1999.  
19 Article 26(2) UDHR. 
20 Article 13(1) ICESCR. 
21 See Committee on the Rights of the Child, General Comment 1: The Aims of Education (Article 29 (1) Convention on 

the Rights of the Child), U.N. Doc. CRC/GC/2001/1 (2001). 
22 The documents generated at the Jomtien Declaration used terms such as “access to education”, or “meeting learning 

needs” instead of the right to education. See; Final Report of the World Conference on Education for All Meeting Basic 

Learning Needs, Jomtien, Thailand 5-9 March 1990 UNESCO, World Declaration on Education for All and Framework 

for Action to meet Basic Learning Needs, held in Jomtien 5-9 March 1990. Available at 

http://www.unesco.org/education/wef/en-conf/Jomtien%20Declaration%20eng.shtm [accessed 17 June 2014]. 

http://www.unesco.org/education/wef/en-conf/Jomtien%20Declaration%20eng.shtm
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mandated by international human rights law, reflect deep divisions within international 

community regarding the very design of education.
 23

   

She pointed out that the Millennium Development Goals (MDGs), Education for All 

(EFA), Fast Track Initiative (FTI) School Fee Abolition Initiative (SFAI), all do not 

define governmental obligation to make primary education free and compulsory as a 

human right.
24

  These shifts of emphasis are of particular concern in the thesis, because in 

some cases, as will be seen, they have been accompanied by the expression of less than 

total commitment to the principle originally proclaimed in article 26 of the UDHR, and in 

other cases by the pronouncement of new principles not specifically mentioned in the 

UDHR. For example, though the UDHR proclaims that everyone should have access to 

free and compulsory elementary education, the Framework for Action on the World 

Declaration on Education for All (Jomtien 1990), omits the concepts of ‘free' and 

‘compulsory’
25

, instead a more servile expression of ‘primary education’ is presented. 

Additionally, when it comes to the education of children, ‘primary schooling’ is 

considered as ‘the main delivery system of basic education’ in the UDHR. Whereas, the 

World Declaration on Education for All stresses the importance of meeting ‘basic 

learning needs’ which is considered as the ultimate goal.
26

 The scope of basic learning 

needs and how they should be met varies with individual countries and cultures, and 

inevitably, changes with the passage of time.
27

 This is a clear departure from international 

human rights law, which identifies human rights, including the right to education, as 

universal. On the other hand, basic education is more than an end in itself; it is the 

foundation for lifelong learning and human development on which countries may build, 

systematically, further levels and types of education and training.
28

 In addition, the 

Declaration adopted by the World Conference on Education for All proclaims that, ‘Every 

person – child, youth and adult – shall be able to benefit from educational opportunities 

designed to meet their basic learning needs’.
29

  Tomasevski pointed out that the twin 

notions of ‘elementary’ and ‘fundamental education’ in the UDHR have been overtaken 

                                                           
23 Tomasevski, K, The State of the Right to Education Worldwide Free or Fee: 2006 Global Report, p. xix, available at 

http://www.katarinatomasevski.com/images/Global_Report.pdf/ [accessed 17 June 2014]. 
24 Ibid, at p xi. 
25World Conference on Education for All: The Dakar Framework for Action, adopted by World Education Forum, 

Dakar, Senegal, 26-28 April 2000, available at http://www.unesco.org/education/wef/en-conf/dakframeng.shtm 

accessed 17 June 2014. 
26  Article 1 UNESCO, World Declaration on Education for All and Framework for Action to meet Basic Learning 

Needs, held in Jomtien 5-9 March 1990. Article 1, available at http://www.unesco.org/education/wef/en-

conf/Jomtien%20Declaration%20eng.shtm accessed 17 June 2014. 
27 Ibid, article 5. 
28 Ibid. 
29 Dakar Framework for Action, note 25. 
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by the notion of ‘basic education’, while at the same time there has been a shift of 

emphasis from ‘education’ to ‘learning’: from what society should supply, which is 

education that is ‘free’, ‘compulsory’ and focused towards what members of society are 

said to need.
30

  

Tomasevski has expressed that what should have been affirmed as each child’s birth right 

was converted into a long-term development goal for States to be gained by 2015.
31

  It is 

noticed that The World Declaration on Education for All does not mention ‘elementary’, 

‘fundamental’, ‘free’ or ‘compulsory’ education and the United Nations Millennium 

Development Goal 2 (MDG2) (2000) also aims to ‘[e]nsure that, by 2015, children 

everywhere, boys and girls alike, will be able to complete a full course of primary 

schooling,’
32

 omitting reference to “free” or “compulsory”.  The language used by the 

MDGs avoids the language of human rights and omits who should be responsible for 

violations of the right by non-achievement of Goals. Tomasevski further noted that the 

evasive language of the global political commitments reflects the underlying decision not 

to use the law as guidance.
33

 She argued that global political commitments have demoted 

education from ‘right’ to ‘need’. With the need approach, the individual deserves 

assistance; whereas the rights approach stresses that the individual is entitled to assistance 

and is empowered to claim the right. The consequence of the need approach is that 

education thereby becomes a commodity which may be traded against a price and those 

unable to pay the price are excluded.
34

 To sum it all up,  in the words of Tomasevski, 

‘[…] The right to education has been replaced by access to education, government’s 

obligations to ensure free education has been replaced by investment, conditioned by 

adequate rates of returns.’
35

 Therefore, the conceptualisation of the right to free and 

compulsory primary education has shifted; this demonstrates why the right to free and 

compulsory primary education faces so many obstacles. 

This thesis argues that primary education should be freed from all financial obstacles so 

that all children can go to school. This is mandated by international human rights law and 

                                                           
30  Tomasevski, 2006 Global Report, note 23 at xx. 
31 Ibid 
32 Millennium Development Goal 2 Target:  Achieve Universal Primary Education available at 

http://www.un.org/millenniungoals/education.shtml [accessed 17 June 2014]. 
33 Tomasevski, note 23 p. xx. 
34 Ibid 
35 Tomasevski, Education Denied: Costs and Remedies, (London: Zed Books 2003), p.93. 
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was endorsed in the 2005 World Summit Outcome.
36

 The study seeks to interrogate 

Nigeria’s current free and compulsory primary education practices by describing its 

historical evolution and using the 4As framework
37

  to assess the quality of education 

delivered. It analyses Nigeria’s educational policies and domestic laws within the context 

of relevant international human rights treaties it has ratified to establish whether its 

current policies and laws on education are up to the international standards. Further, using 

Ghana and Kenya, two African countries that have more effective educational practices, 

as case studies to compare how similar problems have been solved in these countries. 

Finally, recommendations would be made for the effective advancement of the right to 

education in Nigeria.  

1.2 State of Education in Nigeria 

The number of children who are out- of school in Nigeria has increased from 8 million in 

2007 to 10.5 million- the highest figure in the world.
38

 Sixty-one percent of children age 

6-11(64 percent of males and 58 percent of females) attend primary school.
39

 Number of 

students enrolled in all primary schools keeps declining. In 2006, 22,861,884 pupils were 

enrolled in all the primary schools. In 2010, 20,663,805 were enrolled.
40

 The most 

common  factors for such a large number of out- of- school children in the country are; 

poverty (resulting in the inability of the parents to meet both the direct and indirect 

educational costs of their children), child labour as there are needs at home, and distance 

to school. The United Nations Development Report states that those who are less likely to 

attend are usually from “poorer households”.
41

 This study is therefore of fundamental 

importance in contributing to the debate on how to guarantee a full implementation of the 

                                                           
36 UN General Assembly, 2005 World Summit Outcome : resolution / adopted by the General Assembly, 24 October 

2005, A/RES/60/1, available at: http://www.refworld.org/docid/44168a910.html  [accessed 17 June 2014] 
37 The right to education is considered to comprise of four interrelated and essential features commonly referred to as 

the ‘’4-As’’ which stipulate that primary education must be: available, accessible, acceptable, and adaptable. These 

taken together provide the core human rights standards of education; they embody the intrinsic value of the right to 

education without which the right would lose its meaning. The 4A framework was developed by Katarina Tomasevski 

the former UN Special Rapporteur on the right to education. It is also expounded by CESCR in its General Comment 

No. 13, The right to education, para 6. 
38 UNESCO Institute for Statistics (UIS), available at: http://data.uis.unesco.org/?ReportId=184&IF_Language=eng 

[accessed 17 June 2014]. See also http://www.soschildrensvillages.org.uk/news/archive/2012/07/too-many-children-

out-of-school-in-nigeria-and-across-the-world, [accessed 14 April 2015]. 
39 National Population Commission (Nigeria) and Research Triangle Institute (RTI) International, Nigeria Demographic 

and Health Survey (DHS) EdData Profile 1990, 2003, and 2008: Education Data for Decision Making, (Washington 

DC: National Population Commission and RTI International 2011) pp. xx and 55.  
40

 Federal Republic of Nigeria, Fifth Periodic Report 2011-2014 on the implementation of the African Charter on 

Human and Peoples’ Rights available at www.statereport5_Nigeria_2013_eng1 [accessed 14 July 2014] 
41 UNDP The Millennium Development Goals Report 2007: 2 available at:  

http://www.un.org/millenniumgoals/pdf/mdg2007 /   [accessed 17 June 2014] 
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right to full free compulsory primary education for all children in Nigeria. The abysmal 

state of primary education is one of several urgent developmental priorities that require 

the Nigerian Government’s attention. While it is doubtful that any public school charges 

tuition fees in primary schools in Nigeria today, parents are however made to pay for 

different miscellaneous charges. Children whose parents are not able to make such 

payments or contributions are often barred from school, which essentially constitutes a 

denial of their right to free compulsory primary education. The Committee on Economic 

Social and Cultural Rights (CESCR)’s stance is clear on this, stating that:  

[…]Fees imposed by the Government, the local authorities or the school, and other direct 

costs, constitute disincentives to the enjoyment of the right and may jeopardize its 

realization. They are also often highly regressive in effect. […] Indirect costs, such as 

compulsory levies on parents (sometimes portrayed as being voluntary, when in fact they 

are not), or the obligation to wear a relatively expensive school uniform, can also fall into 

the same category.
42

  

In the meantime, school fees have been politically and theoretically abolished for primary 

schools and, the resultant effect has significantly increased primary school enrolment. 

Simultaneously, this has resulted in a decline in the quality of education being provided, 

resulting in high teacher-pupil ratios, inadequate infrastructures and teaching materials. 

The situation is exacerbated by insufficient budget allocation for education by the federal 

government.  The issue of quality has been clouded by a preoccupation with meeting 

numerical targets and the political desire to proclaim high levels of achievement in school 

enrolment.  It is essential for the State to uphold the principle of free compulsory primary 

education and also emphatically address quality challenges, rather than impede access to 

school for the children through indirect imposition of fees.  Essentially, international 

human rights safeguards for free and compulsory primary education encompasses both its 

quantity and quality.  

The fundamental legal impediment to the right to education in Nigeria is that the 

country’s constitution does not currently recognise the right to education as an 

enforceable right. Rather, the constitution stipulates that the government would strive to 

provide free, compulsory and universal primary education “when practicable”.
43

 This is 
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an uncommitted undertaking which remains unmet to this day.  Article 14 of ICESCR 

requires each State Party that has not been able to secure compulsory primary education, 

free of charge, to undertake, ‘within two years, to work out and adopt a detailed plan of 

action for the progressive implementation, within a reasonable number of years to be 

fixed in the plan, [...] of compulsory education free of charge for all.’
44

 Meanwhile, 

Nigeria had adopted a National Plan of Action in line with the CRC Committee’s earlier 

recommendations
45

 which “puts children first as a state policy” and which emphasises 

health, education, and protection of children. The Committee remarked that the State had 

not drawn up a cost plan with clear indicators, and was not allocating adequate financial 

and human resources for its running.
46

 

 In the Nigerian Constitution, the various states in the country have the responsibility for 

administering primary education
47

 and the central government is to only guarantee respect 

of fundamental rights and determine the minimum standards in education.
48

 This thesis 

explores the weakness of the constitutional provisions in two main areas; firstly, how free 

and compulsory primary education is not a fundamental right due to the conditional 

‘practicable’
49

 phrase, and the absence of constitutional remedies in case of the non-

fulfilment of this right by the State. Secondly, the listing of right to education under 

“Fundamental Objectives and Directive Principles of State Policy” which expressly 

provides that matters grouped under that section are not justiciable.
50

 This study also 

points out the legal principle of indivisibility of children’s’ rights whereby there is no 

hierarchy of rights, and argues for constitutional reforms in that regard. The responsibility 

of individual states in the country to define and put in practice free primary education for 

all has led to considerable disparity between northern and southern states, with the 

northern states trailing behind the southern states particularly with regard to the education 

of girls.
51

 This is rooted in the country’s peculiar educational history and political 

                                                           
44 CESCR General Comment 11:  note 42 para 1. 
45 National Plan of Action on CRC/CRA 2009-2015 (CRC/C/15/Add.257, para. 18). 
46 Committee on the Rights of the Child, Consideration of Reports Submitted by States Parties under Article 44 of the 
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structure.
52

 This is discussed fully in chapter four of this work. It is against this 

background that this study will explore the practical ways of entrenching education as a 

legally enforceable right nationwide. Although there is no constitutional guaranteed right 

to free and compulsory primary education as such, but whenever it is provided by the 

various states in the country, it must be delivered to all on an equal basis as required by 

the constitutional right to equality.
53

 Also article 28(1) of the CRC places a duty on State 

Parties to recognise the right of the child to education with a view to achieving the right 

progressively ‘on the basis of equal opportunity’. 

On the other hand, the main social obstacle frustrating most children’s exercise of the 

right to education in Nigeria is poverty. Poverty is one of the most frequently cited factors 

behind children’s lack of access to primary education in Nigeria. It is a strong recurrent 

issue discussed frequently throughout in the thesis. It is intertwined with a combination of 

factors, including the necessity to contribute to the family’s basic survival, the distance of 

rural schools, traditional opposition to the education of girls, the imposition of school 

fees, and the cost of books and school materials. The enrolment explosions triggered by 

announcements of free education at every implementation of Universal Primary 

Education (UPE) initiative have revealed how big a barrier the fees, charges and other 

financial contributions are for children from poor households, who are in the vast 

majority in Nigeria. But the resultant effect is that all previous estimates on education 

have routinely exceeded budgetary allocations because high numbers of children have 

shown up at school once an announcement was made that education would be free.
54

 The 

insufficient budget allocation to the respective state authorities and general poverty are 

major obstacles to the realisation of the right to free and compulsory primary education in 

Nigeria. There is a confluence between poverty, cultural beliefs, and the nature of child 

domestic labour practices being impediment to schooling for children in Nigeria. There is 

presently also the issue of internal armed conflicts and civil strife which disrupts normal 

patterns of life, as children have to leave their home and family environment and move 

into temporary settlement, a result of which regular schooling for pupils is impossible.
55
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The state has an obligation to protect the child from a third party that wants to prevent the 

child from receiving education.
56

 

1.3 Methodology 

Both analytical and comparative research methodologies will be used in this study.  In 

employing analytical methodology, information already available will be collected, 

discussed, explained, tested, verified, analysed and interpreted. Analytical methodology 

enables a critical evaluation of materials gathered in order to present the convincing result 

in a research. Using comparative methodology, comparison opens one’s eyes to defects 

and weaknesses in one’s national legal institution. The knowledge of the other legal 

system obtained as a result of the comparison study will lead to a greater understanding 

on the international level. The main function of comparison methodology is to facilitate 

legislative reforms and enable practical improvement of the law, as a result of 

comparative investigation of legal systems in other countries. This can bring about 

methods of legal reforms in the author’s country. 

In this study, the concept of children’s right to free and compulsory primary education 

will be identified and analysed under relevant international human rights laws. To do this, 

the following human rights instruments namely; UDHR, ICESCR, CRC, ACHPR, and 

ACRWC, will all be examined, using relevant analytical techniques. This will be done by 

examining the contents of the instruments, explaining and interpreting the relevant 

provisions in these instruments, guided by the rules of interpreting treaty provision.
57

 To 

give intended interpretation to terms the travaux preparatoires of the treaties will be 

examined so as to interpret the treaties in such a way that the intended protection offered 

could be realised. The Nigerian Constitution and the other domestic legislations 

especially Nigerian Child’s Rights Act (CRA) 2003 and Compulsory Free Universal 

Basic Education Act (UBE Act) 2004 will be analysed to point out any inconsistency or 

legal loopholes between the domestic laws and the international human rights laws to 

reveal the areas of weaknesses in the domestic laws. Reports submitted by Nigeria to the 

various Treaty Bodies and concluding observations will also be examined to show the 

extent of compliance by the country. In addition, General Comments, which are useful in 

clarifying the contents of right to education as well as other issues related to the 
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protection of the right will be scrutinised. Secondary sources such as monographs and 

journal articles on the subject will also be consulted.   Judicial decisions on right to 

education by relevant domestic courts and international tribunals will be also examined. 

1.3.1 Comparative Case Studies 

The comparative methodology will be used in analysing, comparatively, the national laws 

of Ghana and Kenya in relation to that of Nigeria. In this study, an approach to measure 

Nigeria’s compliance is to compare its performance in implementing free and compulsory 

primary education programmes with other African countries with similar social, political 

and economic situations. As a result, Ghana and Kenya are selected for comparative 

purposes with Nigeria so as to gain experience from their approaches to the 

implementation of their free and compulsory primary education programmes. Examples 

of good practices as well as failures and shortcomings from those two countries would be 

identified and used to illustrate general tendencies and to inform decision makers in 

Nigeria.  The educational histories of all the three countries have similar elements and 

themes in that they were all British colonies and have experienced varying degrees of 

instability with major regional conflicts in the past decades. Nevertheless, Ghana and 

Kenya presently constitutionally guarantee free and compulsory primary education for 

every child.
58

 In addition, an explicit and detailed enforceable Bill of Rights including 

children’s right to compulsory education is incorporated into the new Kenyan 

Constitution.
59

 By contrast, the Nigerian Constitution is silent with regard to these 

important issues. The comparison is to show how formal human rights guarantees are 

translated into practice apart from detecting their existence in international and domestic 

legal sources. These case studies provide important insights into how universal primary 

education has been achieved in other African countries from both legal and financing 

perspectives and thereby providing practical examples for other African countries such as 

Nigeria attempting to achieve free and compulsory primary education for all. As pointed 

out by Coomans et al, comparisons focus on the similarities and differences among the 

selected countries, using concepts and constructs that have been analysed across the 

countries that have been selected for analysis.
60
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The thesis strongly argues that free and compulsory primary education should be each 

child’s birth right which the child is entitled to claim. The Nigerian government also has 

the responsibility to eliminate all barriers which children may face accessing it.  

1.4 Motivation for the Study 

I decided to undertake this study due to my encounter with two young children in 2011. 

The first one was Lola, who was ten years old when I met her. I always used to buy fruits 

from her mother who sold them by the road side. One morning I noticed that Lola was at 

her mother’s stall when she should have been in school. I asked her mother the reason 

why she had not allowed her daughter to go to school that morning. She told me that Lola 

was asked to make a payment at school for some school material and she could not afford 

it, so her daughter has been prevented from coming to school until the payment was 

made. I told her that the government says primary education is compulsory and she would 

be fined for preventing her child from being at school. Immediately she replied that since 

I am a lawyer, I should defend her as she was not able to send her child to school because 

it was unaffordable for her. This got me thinking that it is a fact that children from poor 

families would not be able to receive education if it was not completely free of all direct 

or indirect charges.  

The other child I had an encounter with was six year old Peter; his father was a security 

guard in a residential building and all the family of six lived in the gate house. One 

morning I saw Peter coming back from school, and he was still in school uniform, so I 

asked him why he was not in school. He replied, ‘they pursued me from school’. This 

meant that he was chased violently away from school because he could not pay for 

compulsory school material. Both Lola and Peter were denied access to education and 

they were prevented from going to court to enforce this right, due to legal barriers in the 

Nigerian constitution. I realised that while poverty denies children their right to education 

and thereby denies them dignity and limits their potential, the Nigerian constitution also 

denies them any avenue for a legal remedy.  

The above encounters resolved my interest in researching the state of education in 

Nigeria. From my preliminary research, I discovered that poverty is prevalent in Nigeria, 

and more than 100 million Nigerians (64%) live on less than $1.5 a day.
61

 More than half 
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of the 10.5m children out of school in Nigeria are in the north.
62

. Of the 10.5 million out-

of- school children, the majority of them girls, 60 percent of girls who live in the north, 

do not attend school and are denied their right to education.
63

  This is a right to which the 

Nigerian government committed itself under the CRC.  Realising that in 21
st
 century 

children in Nigeria still encounter formidable constraints in their efforts to enrol in and 

attend primary school, I recognised that there is an urgent need to analyse the constraints 

that keep large numbers of children out of school.  

After a visit to Nigeria in February 2012 by some UK MPs from the All-Party 

Parliamentary Group on Global Education for All, in their report to the parliament this 

was their observation:  

…The four schools we visited near Abuja and in Lagos were certainly characterised by 

enthusiastic young people but also by inadequate resources and old-style “chalk and talk” 

teaching delivered from the front of overcrowded classrooms rather than through 

engagement with young people. Despite that, the young people we met seemed captivated 

by the experience and willing to sit it out to progress and try to advance themselves.
64

  

It could be seen that notwithstanding the various barriers children in Nigeria are facing in 

having access to education, most are undeterred. I find a great motivation in these 

children’s resilience and in their ingenious optimism. This has fuelled my resolve to do a 

study on the right of children to free and compulsory primary education in Nigeria. 

1.5   Statement of Problem 

While the importance of education is emphasised worldwide and the need of primary 

education for children is being well documented by scholars, there are still a large number 

of children who do not attend primary school in Nigeria. A very large number of children 

in Nigeria still encounter impediments in their efforts to have access to schooling. Despite 

the emphatic reiteration of various children and human rights laws that no child should be 

deprived of basic education, several factors act in concert or separately to keep children 
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out of school in Nigeria. These barriers can be grouped into legal, economic and socio-

cultural barriers and, in addition, supply side barriers and costs of funding.  

1.5.1 Legal Barriers 

The Nigerian Constitution provides that the government shall when practicable provide 

free compulsory and universal basic education,
65

 which is a far cry from the State’s 

obligation under relevant international human rights instruments it has ratified. This 

‘practicable’ clause changes the right to education declared in the constitution into merely 

an aspiration or declaratory statement. Whereas Nigeria has an obligation under article 14 

of the ICESCR, which requires each State party which has not been able to secure 

compulsory primary education, free of charge, to undertake, within two years, to work out 

and adopt a detailed plan of action for the progressive implementation within a reasonable 

number of years. In spite of these obligations, Nigeria has neither drafted nor 

implemented a plan of action for free and compulsory primary education as is required.
66

 

The power of the courts in enforcing the right to education is also removed by the 

constitution.
67

  

Constitutional provisions concerning socio-economic and environmental rights, such as 

right to education, health and adequate standard of living are consigned to Chapter II of 

the constitution entitled “Fundamental Objectives and Directive Principles of State 

Policy”;
68

 which are non-justiciable.
69

 Issues or questions as to whether any law is in 

conformity with the Fundamental Objectives and Directive Principles of State Policy set 

out in Chapter II cannot be challenged in court.
70

 The result is that there is the absence of 

an effective enforcement procedure for these rights, which constitutes a serious legal 

barrier against the enjoyment of the right to education in Nigeria. Furthermore, the 

Nigerian Constitution which is the ‘grund norm’ does not expressly provide for a right to 

education in its substantive sections. In essence, there is a lack of consistency on the right 

to education between the Nigerian constitution and the international human rights laws to 

which the country is bound through its ratification. This is discussed fully in chapter five 

of this thesis. Generally, under international human rights law, socio-economic rights in 
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regard to basic needs such as education, health and shelter continue to be perceived as 

discretionary and distinct administrative initiatives that fall into the realm of social policy 

rather than enforceable law. This confirms that in practice socio-economic rights are still 

marginalised and still considered, inaccurately, as programmatic, aspirational, and not 

justiciable.
71

 

With regard to the legal barriers, this thesis will examine examples of other countries to 

show the impact of constitutional provisions on children’s rights, especially the right to 

education, where remedies are incorporated as part of an enforceable bill of rights. It will 

also analyse the jurisprudence of relevant international and regional institutions such as 

the recent landmark case of SERAP v. Federal Republic of Nigeria and Universal Basic 

Education Commission 
72

 decided by the ECOWAS Community Court of Justice.  Nigeria 

had argued in that case that education is a mere directive policy of the government and 

not a legal entitlement of the citizen. It further submitted that the right to education is 

non-justiciable according to the Nigerian Constitution. Also, in the concluding 

observation to Nigeria’s report to the CRC Committee in 2010,
73

 the Committee urged 

Nigeria, ‘to ensure that the right to free and compulsory education is incorporated in the 

Constitution […]’
74

 Currently, the provision of primary education is on the Residual 

Legislative List, and its implementation resides with the state and local governments, 

while the federal government only provides policy directions and plays a supporting 

role.
75

 The resultant effect is that there is lack of uniformity in the implementation of 

primary education as the various states operate the implementation of primary education 

differently and thus some states are more progressed in their delivery of education while 

some states lag behind. Although these differences would not disappear immediately if 

the Constitution is amended to reflect international human rights standards more closely, 

nonetheless, the current disparate systems in the country reduce the effect of state's 

ratification significantly.  

1.5.2 Socio-cultural Barriers  

Arguments based on local custom, culture and religion are also often used to prevent 

many children from receiving primary education in different parts of the country, which 
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has led to several children, particularly from the Northern parts of the country, being 

prevented from receiving primary education.
76

 The State has an obligation under human 

rights law to protect children from third parties who might prevent them from receiving 

education.
77

 As reflected in the motivation for this research in section 1.4 above, poverty 

is very prevalent in Nigeria, particularly in the rural areas, therefore school fees or hidden 

costs of schooling and lack of food and educational materials and child labour hinder 

school attendance and contribute to high drop-out rates. Another cultural norm which 

exists in many cultures is that educating girls is seen as less valuable, or not expected, and 

these girls may instead work, providing domestic services. Discrimination in girls' access 

to education persists in many part of the country, owing to customary attitudes, early 

marriages and pregnancies, and lack of adequate and physically and otherwise accessible 

toilets for girls. Equality of access to and attainment of educational qualifications is 

necessary if more women are to become agents of change in the country. Literacy of 

women is an important key to improving health, nutrition and education in the family and 

to empowering women to participate in decision-making in society.
78

 Investing in formal 

education and training for girls, with its exceptionally high social and economic return, 

has attested to be one of the best means of achieving viable development and economic 

growth that is both sustained and sustainable.
79

 

Parents in some areas have a cultural norm whereby labour is seen as more valuable and 

productive than education. In addition, dire socio-economic conditions left families with 

little choice but to allow and compel their children to enter into employment. Parents feel 

justified in expecting their children to sustain or augment their income as opposed to 

enrolling in school. In Nigeria, poverty has forced many children into work, but the truth 

is that being illiterate will further propel the poverty cycle.The impact of HIV/ AIDS 

causes a sudden loss of family income in Nigeria. The phenomenon of child-headed 

households is also associated with the HIV/ AIDS; such orphaned children would need to 

work to care of other members of the family. For such children any cost on schooling is 

beyond their reach, this prevents the affected children from receiving education. 
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1.5.3 Supply Side Obstacles 

 In Nigeria it is obvious that the school environment is mostly learner unfriendly. School 

buildings are often dilapidated and there is a shortage of teachers at all levels of basic 

education in schools.
80

 The safety and security of the children is lacking as schools are 

unfenced. There is frequent repetitive and prolonged teachers’ strike actions coupled with 

low teacher’s commitment due to poor pay.
81

 Teaching is done in learner unfriendly 

school environments.
82

 In most schools, sanitation is generally poor with insufficient 

numbers of toilets and drinkable water points are practically absent in schools.
83

 Many 

schools lack an adequate number of classrooms and overcrowding is a major problem.
84

 

Furniture for the students is inadequate with the result that pupils have to bring their own 

chairs and desks to school or sit on the bare floor.
85

 These above listed problems stem 

from the inadequate budget allocation for primary education.  

Another hindrance to providing free primary education in Nigeria is the cost. Coupled 

with the country’s population of over 160 million and the decline in revenue from oil, the 

cost of providing free education has exacerbated the country’s annual budget 

significantly.
86

  The most frequently cited reason for children’s lack of schooling is the 

inability of government to afford the costs due to the country’s debt repayment of loans to 

global creditors such as IMF and World Bank. These global creditors attach stringent 

conditionalities that are not favourable to implementing free education, because debt 

repayment exceeds investments in development. As a result, government turns a blind eye 

when schools charge fees in primary schools when it is supposed to be free. There are 

often hidden costs such as buying uniforms, textbooks, and stationery, which many 

families simply cannot afford. Furthermore, when the quality of education is poor, parents 

do not see the value in sending their child to school, and therefore going to work is 

preferred. In sum, the country faces many challenges in implementing free and 
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compulsory primary education including inadequate financial resources, pernicious level 

of poverty and insurgence. These are expounded in chapters four and five in the thesis.  

The thesis will critically analyse all these relevant barriers and seek to look particularly 

into the government’s financing of primary education to determine whether primary 

education in Nigeria is underfunded. Relatedly, the extent of the support of international 

donors supporting the educational sector will also be examined. The Committee on 

ICESCR having called upon relevant international agencies to assist state parties to the 

greatest extent possible to meet their obligations on an urgent basis.
87

 

1.6 Research Questions of the Thesis 

Based on the problems stated above, the overriding research question the thesis seeks to 

answer is as follows: 

Has Nigeria demonstrated adequate commitment in its duty to guarantee free and 

compulsory primary education for children in Nigeria?   

To guide the conceptual structure and organisation for the study are six sub-questions 

i. What were the strategies employed by Nigeria to promote and implement free 

and compulsory primary education pre-ratification of the relevant international 

human rights instruments?  

ii. How adequately do present Nigerian national laws and policies protect the 

right to free compulsory primary education? 

iii. Is the free and compulsory education programme in Nigeria adequately funded 

by the state and is free and compulsory primary education in Nigeria 

sustainable? 

iv. What are the main problems and obstacles confronting the realisation of free 

and compulsory primary education in Nigeria?  

v. Is the free and compulsory primary education programme in Nigeria in 

compliance with the requirements under the international human rights 

instruments?  
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vi. What lessons can Nigeria learn from the comparative case studies of 

implementation of free primary education initiatives in Ghana and Kenya? 

1.7 Literature Review  

Although numerous researches have been carried out on children’s right to education,  

most works on education of children in Nigeria have been carried out by educators and 

sociologists, and only a few have been done from a legal perspective. This research 

therefore aims to contribute further to the literature on children’s right to education within 

the domestic and international legal framework. It is aimed at examining the problem in a 

different way, bringing a new revelation from some other perspective. The literature 

review is organised into three main themes, namely; (i) literature on children’s rights 

generally ;( ii) literature on culture and universality of children’s rights in traditional 

African context; and (iii) literature on children’s right to education specifically. The 

purpose of this grouping is to examine existing bodies of literature on the key subject 

areas which the thesis covers. To this end children’s right to education can be better 

understood and respected.   

1.7.1 Literature on Children’s Rights Generally 

Ward has pointed out that the idea of children having rights is, in many ways, a 

revolutionary one.
88

 He noted that historically, children have been under the control of 

their parents, and to a lesser degree, the state. And because children are presumed by law 

to lack the capacity of adults, they are denied full participation in the political, legal and 

social processes,
89

 including on matters that affect them directly. Thus the implementation 

and safe guarding of children’s rights is challenging. Likewise, Van Bueren describes 

child rights as a ‘quiet revolution’.
90

 Nonetheless, the persistent view of children as naïve 

and inexperienced has led to demands that children be protected. Freeman, in his article 

Taking Children’s Rights More Seriously, argued that children are particularly vulnerable 

and need rights to protect their integrity and dignity.
91

  He elaborated further that because 

children have lacked association with rights it has been easy to brush their interests aside 
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in the sweep of ‘consequential thinking’.
92

 Fortin stated that ‘many of those who work 

with the legal principles affecting children are committed to the notion that children have 

rights’.
93

 She encouraged all those concerned with children to consider them as important 

rights holders under the CRC, ECHR and ACRWC.
94

  Hilary Rodham Clinton observed 

that children’s rights seemed ‘a slogan in search of definition’
95

 and recommended careful 

study of both the psychological and legal issues implicated by the idea of rights for 

children.
96

 Mac Donald, in his reference work, brings together the international, regional 

and domestic law relevant to the implementation of children’s rights in the domestic 

jurisdiction,
97

 although the work focuses on the UK domestic jurisdiction, nevertheless it 

is a vital reference material as it treats in detail the rights of the child in theory and in 

practice.  

Not everyone shares the views of children's rights advocates. A considerable wealth of 

scholarship has discussed the topic of whether rights are suitable for children. Miller, a 

proponent of children’s rights, in her work, For Your Own Good: Hidden Cruelty in 

Child-Rearing and the Roots of Violence, states as follows; ‘Our history of exploiting 

children suggests that stressing responsibility over rights is unjustifiable. We fear rights 

will strip children of the protections of childhood. Perhaps we fear above all the loss of 

our own unquestionable authority.’ 
98

 Mc Gillivray argued that to exempt children from 

human rights is to designate them as less than human. Children's rights are both ‘fact and 

universal symbol’.
99

 Mc Gillvray further noted, rightly, that foreclosing rights for children 

is foreclosing remedy.
100

 Conversely, King, opposing the notion of children having rights, 

is of the opinion that, if children can be relied upon to know 'intuitively' what is best for 

them, and then there is no need for children's rights to be anything other than the 

expression of the needs and desires that can be found within children themselves.
101

 Also, 

Purdy, in her controversial article, Why Children Shouldn’t Have Equal Rights
102

 argued 
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that parents love their children not only because they want them to be happy, but mainly 

because their moral temperament has enormous consequences for the future of society as 

a whole. She argued that a great deal of children's suffering arises because of poverty or 

ignorance.
103

 In response, Mc Gillivray pointed out that, Purdy’s argument plays 

powerfully on sentiment. ‘That children should be cared for, protected and embedded in 

intimate relationships which guarantee their preservation and social maturation is deeply-

held social norms. But sentimentalising childhood, constructing from these norms images 

of sweetness, purity and parental benevolence, cloaks a multitude of wrongs’.
104

 Freeman, 

along the same vein, argues that benevolence is not enough: rights are 'valuable 

commodities' which permit challenge to standards of care, particularly important for 

children. To relegate children to goodwill rather than recognise rights fabricates 

childhood and concoct adult-child relations.
105

 Others, such as Steinfels
106

 and Hafen
107

 

expressed fear that expansion of the notion of children's rights will undermine the family 

structure to the detriment of children and society as a whole.  

 It is hereby submitted that certainly children’s rights are a necessity and that regardless of 

the number of well cared-for children, there is a significant number of children who are 

abused, neglected, deprived of necessities or deprived of their dignity who need 

protection. Today it is fully recognised that every child has rights under international and 

national laws, and should not be deprived of these rights. It is necessary to concur with 

Freeman’s assertion that;  

…children’s rights provide a comprehensive and consistent normative framework within 

which all children can grow through childhood as subjects entitled to the benefit of 

universally accepted legal norms to the point of being able to take full responsibility as 

free, rational agents for their own system of end.
108

   

Appreciating the general notion that children have rights is a necessary foundation for 

promoting their specific right to free and compulsory primary education, as will be argued 

in this thesis. 

                                                           
103 Ibid 
104  Mc Gillvray, note 99 at 243. 
105 Freeman, M.,note 91 p. 52.  
106 Steinfels, O’Brien, ‘Children’s Rights, Parental Rights, Family Privacy and Family Autonomy’ in Gaylin, W. And 

Maclin, R. (eds) Who Speaks for the Child, (New York: Plenum Press 1982) 240. He argues that a loving family 

relationship can be damaged by assertions which not only promote individualism but also inhibit and undermine 

parental authority and family autonomy. 
107 Hafen,B., ‘Children’s Liberation and the New Equalitarianism: Some Reservations about Abandoning Youth to their 

Rights. (1976) 3 B.Y.U.Law.Rev 605. 
108 Freeman, M., note 91, p.57. 



40 

 

 

1.7.2 Literature on Culture and Universalism of Children’s Rights in the Traditional 

African Context and Under Islamic Laws 

In his work, Asante argues that ‘the African conception of human rights was an essential 

aspect of humanism’
109

 which will essentially include some notion of children’s rights. 

Legesse is of the view that different societies formulate their conception of human rights 

in diverse cultural idioms and the ways in which they are valued are quite different.
110

 In 

African societies, rights were assigned on the basis of communal membership, family 

status or achievement. Donnely identifies rights as a Western invention; he argues that 

most non-Western cultural and political traditions lack not only practice of human rights 

but the very concept of human rights as an artefact of modern western civilisation.
111

  

On the contrary, in their writing, Armstrong  and her collaborators in their research, 

believe that the social and economic organisation of traditional Africa was such that 

individual ‘rights’ were often submerged into the kinship group or family.
112

 Thus 

because of the emphasis on group solidarity, the concept of individual rights (as 

understood in the West) remained undeveloped and was in many cases dampened by the 

need to maintain unity and solidarity within the community. The individual’s rights were 

conceived as dependent upon the collective interests of the group.
113

 Cohen dismisses the 

different cultural value systems having current importance; the author argues that what is 

important is that on ratification, a State obliges to recognise these rights whether or not 

they are regarded as rights under the respective culture.
114

 Freeman, knowing the 

importance of communities in the African setting, cautioned as follows;  

…if we want to see our vision of children’s rights prevail across communities [...] we 

must engage in dialogue. […] Human/children’s rights discourse must not be seen as a 

foreign imposition, as a tool of power rather than an element of shared common sense. It 
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is necessary to participate in dialogue that seriously engages local perspectives. We 

cannot adopt position of authority.
115

  

Lopatka in his writing, The Rights of Children are Universal
116

 expounds that a child 

should be able to enjoy all the human rights laid down or proclaimed in the constitution of 

the individual countries and particularly in international conventions or declarations. But 

the rights of the child are only those rights that are granted to the child because, ‘the child, 

by reason of his or her physical and mental immaturity, needs special safeguards and care, 

including appropriate legal protection, before as well as after birth and that this applies to 

all children.’ He pointed out further that the physical and mental nature of the child is 

identical everywhere: ‘’… each child has his or her human dignity and the same needs: 

for the protection of his or her personality.’’
117

 Due account must also be taken generally 

of the importance of the traditions and cultural values of each specific people for the 

protection and harmonious development of the child.
118

 Baderin argues that the concept 

that children possess right has an older tradition in Islamic law than in international 

law.
119

  

It is argued here that the recognition of the importance of traditions and cultural values of 

each people for the protection and harmonious development of the child does not mean 

that implementation of the rights granted to the child by the international laws should be 

abandoned. Rather if such cultures are inconsistent with the substance of those rights, 

such culture should be redundant. This is very relevant in relation to the promotion of 

children’s rights in African countries such as Nigeria, where it is important not to 

undermine the rights on grounds of cultural, customary and religious norms that deny 

children from enjoying important rights such as the right to education. 

1.7.3 Literature on Right to Free and Compulsory Primary Education 

Several rationales can be invoked to support the argument that the right to education is 

deserving of recognition and protection as a fundamental and constitutional right. It has 

been acknowledged, by the United States Supreme Court in Brown v. Board of 
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Education
120

 that ‘public education is the primary means through which a community 

preserves its culture and values, and transmits them to the younger generation’. Van 

Bueren has argued that education has much to contribute to both individual and national 

development and ought to be regarded by states as an investment in human capital.
121

 

According to the World Bank, ‘without education development will not occur’.
122

 Based 

on its importance, various international human rights instruments have therefore 

recognised the right to education.
123

 This was buttressed by Coomans’ statement that, in 

comparison to other rights laid down in the ICESCR and the CRC; the provisions on the 

right to education are comprehensive and concrete, guiding States in realising the right to 

education.
124

 Hart et al, in their article, traced historical themes of the children’s rights as 

related to education. In the article, the meaning and significance of the right to education 

in the CRC was analysed in detail.
125

 Alston and Bhuta attempt to address the reasons for 

treating education as a right, and paid considerable attention to the distinctive role played 

by the courts in India in the struggle to recognise and give effect to the right to education 

in the country’s constitution.
126

 Bittensky writing in 1994 on the ‘education crisis’ of the 

United States of America recommends a national effort to be spearheaded by the federal 

government in collaboration with the states and private sector to overcome the ‘education 

crisis’.
127

 Although she was writing on America in 1994, it is submitted that her 

canvassing for a national collaboration is salient to use on Nigeria’s own current 

‘education crises. Beiter, in his work dealt extensively with the development of the right 

to education and went on to analyse the provisions of the right to education under the 

ICESCR.
128

  Vandenhole and others examined the relevance of the human right to 

education for undocumented children in Belgium and they affirmed that the right to 

education applies to all children regardless of legal status.
129

 Johnson commented that the 
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universal commitment to the child’s right to an education is insufficient for very large 

numbers of children who continue to be denied that fundamental right, he states further 

that right to education places an obligation on states, donor states and multilateral 

agencies within the UN system.
130

 Verhyede argues that, at the level of primary 

education, the State Parties are not only obliged to make primary education free, they also 

should make it compulsory.
131

 

Given the above reasoning, children's right to education should be regarded as a 

mandatory right or a compulsory right. As such, it implies that children cannot be 

restrained from claiming their right to receive free primary education. Thus, children's 

right to education can legitimately be rephrased as "children's mandatory right to 

education". Therefore if quality primary education is provided free, without any hidden 

charges, then it is compulsory that every child of primary school age must attend school. 

Erring children should be rehabilitated, motivated and encouraged while their parents or 

guardians should be penalised where necessary. Van Bueren reiterates that the concept of 

free education and compulsory education are interrelated in international law, because by 

placing a duty on State Parties to provide free primary education, attendance can be made 

compulsory in law.
132

  In the best interest of the child, education should not be refused 

below a certain level.
133

 Tomasevski has advocated the responsibility of the state to 

actively provide primary education that, if left to the free market, would be at a price, thus 

education would further exclude the poor.
134

 

Three authors have made invaluable contributions to the field of education in Nigerian. 

Fafunwa focused on education and free primary education in Nigeria and wrote a 

comprehensive history of Nigerian education and the development of the Nigerian 

education system. He described the three types of education recognised in Nigeria, 

namely; traditional, Islamic and formal educations although the main focus was on formal 

education.
135

 Nwangwu also wrote extensively on the various UPE initiative programmes 

embarked upon by the Nigerian government and highlighted the problems responsible for 
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their unsustainability.
136

 He identified that inadequate government funding has always 

been a major problem in the implementation of free primary education in Nigeria. 

Hinchliffe in his report on public expenditures on education in Nigeria revealed that 

primary education is currently underfunded in the country.
137

 While all these scholars 

have made genuine contributions to their respective fields, there is currently a lack of 

critical studies on educational delivery from a legal and human rights perspective on 

Nigeria.  

1.7.4 Significance of the Study 

This research is significantly aimed at filling that vacuum through its unique examination 

of free primary education in Nigeria from a rights based approach which focuses on the 

inalienable human rights of each individual, as expressed in international and regional 

instruments. The study contributes to the developing jurisprudence on the right of the 

child to free and compulsory primary education in Nigeria. This study is of critical 

importance because it is timely as the country is embarking on amendments of the present 

constitution; therefore this will be a contribution on the need to make primary education a 

fundamental right in the constitution so that it will be justiciable. Finally, there has not, to 

the author’s knowledge, been any  legal research of this nature  dealing with the 

implementation and realisation of the right to free and compulsory primary education for 

children in Nigeria using international and African source documents, in a holistic 

manner. It is my humble belief that the outcome of this research will form one of the 

guidelines that will be used for further progress towards full realisation of the right of 

children to free and compulsory education in Nigeria. 

1.8 Structure of the Thesis 

The thesis is divided into seven chapters. Chapter one is the introductory chapter which 

provides a background about the basic theoretical framework and the legal concepts 

which the research relies on. The chapter gives an introduction on the state of education 

in Nigeria by identifying the existing situation regarding access of children to free and 

compulsory primary education. It discusses the plight of children in having access to 

primary education which is an uphill  task as a result of various impediments such as; 

                                                           
136 Nwangwu, N.A. UPE: Issues, Prospects and Problems (Benin: Ethiope Publishing 1995) p 197. 
137 Hinchliffe, Keith, Public Expenditures on Education in Nigeria: Issues, Estimates and Some Implications, Africa 

Region Human Development Working Paper Series August 2002 Human Development Sector Africa Region, 

(Washington D.C.: The World Bank 2002).p23. 
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constitutional provisions, prevention from seeking legal remedies in court for non-

implementation of the right by the State; funding and financing of education, and 

religious and cultural hindrances. The chapter states the aims and objective of the study, 

the rationale of the study, and the research questions. Finally, the chapter examines some 

relevant literature on the subject. 

Chapter two defines the beneficiary of the right and the type of education investigated. It 

defines the main terms relating to ‘child’ and ‘education’ as defined according to various 

international human rights instruments such as UDHR, ICESCR and CRC. This chapter is 

the building block essential to understand the content of the argument by analysing 

international standards and documents as well as interpretations of these documents. The 

chapter points out the limitations of conceptualising children’s rights in light of adults’ 

rights. Chapter two continues with the arguments of critics of children having rights and 

the counter argument of child rights proponents. The chapter extends the discussion of the 

child’s rights by examining the concepts of universality and cultural relativity and 

considers the position of children in Africa. It outlines the universality and relativity 

dichotomy, highlighting both the validity and flawed nature of each side of the debate and 

makes a case for building a bridge between these two positions in order to achieve 

progress in protecting the right of children in Africa. It is argued that children’s rights 

were thus not alien to Africa nor were they imposed by the western society. Instead they 

have always had a strong local resonance. Harmonisation of domestic law with 

international principles is suggested. After discussion of the notion of a ‘right’ in chapter 

two, the chapter further analyses the right to education as expressed in the various 

international instruments and covenants. The chapter extends the discussion of rights to 

education by examining the right to education as part of international customary law 

arguing that the relevant instruments regularly speak of “elementary/ primary/ basic 

education” which is to be “free/ without charge” and “compulsory“, and also many 

countries constitutions and laws now protecting  the right to free and compulsory primary 

education. On the basis of these considerations, it can quite correctly be claimed that the 

denial of a free primary education to children is a violation of this customary right under 

international law.  

In chapter three, the main purpose is to argue the prominence of the right to education in 

the international law on human rights. It employs rights based approach (RBA) to 

interrogate state obligation in the fulfilment of the right to free primary education. sThe 
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chapter points out that the State’s obligation under various international treaties can be 

summarised according to the following four-fold schema: to make education available, 

accessible, acceptable and adaptable. Education should exhibit these essential features. It 

is argued in the chapter that the right to free primary education is thus not only about 

access but also about content, and the obligation to provide primary education free of 

charge is inextricably linked with the obligation to ensure quality education. This chapter 

is concerned with the core content and obligations of free and compulsory primary 

education. It is advised that the minimum core content should be guaranteed to all citizens 

regardless of the existence of an economic downturn or crisis in a country. The chapter 

argues that the Declarations adopted at the international conferences has shifted emphasis 

from ‘basic education’ as a human right as stipulated by the international human rights 

instruments to ‘basic learning needs’ to avoid human right language and responsibility. A 

further emphasis of this stance is that right to education entails corresponding obligations 

as well as remedies for violations. Therefore the consequences of defining education as a 

human right are corollary duties and responsibilities. In essence, an element of chapter 

three is exploration of the implication of right to free and compulsory primary education 

as a fundamental human right. 

In keeping with the rubric of this thesis, chapter four narrows the research focus to the 

case study educational development in Nigeria. In order to provide a context for the 

discussion, chapter four elucidates the three main types of education recognised in 

Nigeria, namely, traditional, Islamic and formal education with focus on formal 

education. It also highlights educational development starting from the pre-independent 

period, through the transition to independence, to the independent era, the post- 

independent, up to the present government noting the role each successive government 

played in educational development in Nigeria. This study reveals factors that have been 

the drivers and inhibitors of the implementation of free primary education since 

independence. Chapter four specifically points out the need for international financial 

institutions, notably the World Bank and the International Monetary Fund, to pay greater 

attention to the protection of the right to education in their lending policies, credit 

agreements, structural adjustment programmes and measures taken in response to the debt 

crisis. Also in chapter four, the various attempts at the implementation of Universal 

Primary Education (UPE) programmes in Nigeria are analysed to highlight the reasons for 

their unsustainability. The chapter further gives a critical and comprehensive examination 



47 

 

of challenges and obstacles to various initiatives to realise free primary education in 

Nigeria and how implementation of free and compulsory primary education in Nigeria 

has been hampered by the problems of political instability, inadequate funding, hurried 

planning and inaccurate data, lack of proper monitoring, corruption and lack of 

accountability.  

Chapter five considers relevant Nigerian laws. The right to free and compulsory primary 

education is not constitutionally protected and the provision of primary education has 

been understood to be a matter reserved primarily to the states and local governments. It 

is pointed out that with constitutional silence about right to education, the Nigerian legal 

structure has placed access to free primary education out of the reach of vast number of 

children in Nigeria. It is argued that there is no effective constitutional guarantee of free 

education, suggesting that a truly national effort spearheaded by the executive, legislative, 

and the judicial arms of the  government is needed in order to embed the right into the 

constitution and make it enforceable. Chapter five identifies the national perspectives on 

free compulsory primary education as presented in other municipal laws and policy 

documents to offer additional insights into the influences on the outcomes of the policy 

texts and of national perspectives on UPE policy. The chapter discusses at length the 

domestic application of the African Charter on Human and Peoples’ Rights (ACHPR) in 

particular Article 17 which provides the right to education.  The administration of primary 

education in Nigeria is also scrutinised in this chapter. The State’s budgetary allocation 

on education is analysed. Budget analysis can help to quantify the steps that the state is 

taking to progressively achieve the full realisation of the right to education. Human rights 

standards on education include clear prioritisation which should be reflected in budget 

allocation because a government’s inappropriate expenditure can actually be one of the 

causes of violations of the right to education. The financial limitations faced by the state 

are highlighted in the chapter, because external support will be required supported by 

donor funding in its free primary education initiative.  It is for this reason that the 

possibility of international cooperation and international assistance has also been 

addressed in this chapter.  

Chapter six is a comparative study of the implementation of free education in Kenya and 

Ghana with Nigeria. This component highlights examples of good practices and 

successful policies which have proven effective for these other two nations. This 

contribution offers additional insights into the influences on the outcomes of the legal and 
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policy texts and of national perspectives on UPE policy in the various countries. This 

chapter also reviews the evolution of education policies in Ghana and Kenya in a 

historical context. This is then contrasted with the implementation of UPE in Nigeria. The 

countries examined were selected purposefully because they are all linked by common 

similarities being all former British colonies. The three jurisdictions’ common variations 

in their constitutions will be highlighted to show how each jurisdiction has evolved 

towards enforcing the rights of their children especially the right to free primary 

education. The experiences of Kenya and Ghana show that the full elimination of fees at 

the primary level can have dramatic results in enrolment into schools. 

Chapter seven synthesises the arguments and findings of chapters two to six, drawing 

together the arguments made in the thesis in order to draw final conclusions. It further 

analyses and discusses the findings and the evidence that has emerged from the study. It 

revisited all the identified obstacles to implementation of free and compulsory primary 

education in Nigeria which have been discussed in the previous chapters. Finally in 

chapter seven, on the basis of the completed research, an evaluation is made of the 

guarantee of free basic primary education for children in Nigeria. This chapter also 

considers issues for the future implementation of children’s right to education in Nigeria 

and makes recommendations for future improvements for the implementation of 

children’s right to education in Nigeria. In sum, the chapter concludes with a summary of 

the main points, as well as policy implications. It provides the main conclusions set 

against the key research questions, personal reflections on the successes and challenges of 

the research and possible issues for future research on the subject.
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Chapter Two 

Concept of Children’s Right to Education and Right to Education as a 

Human Right 

2.1 Introduction 

This chapter sets the general context of the thesis by engaging with the concept of children’s 

right to education and the right to education as a recognised human right.  It first defines and 

analyses the key concepts of education under international human rights law, namely; ‘free’ 

education, ‘compulsory’ education, ‘primary’ education and ‘child’, in order to give a clear 

conceptual understanding of these key words in the thesis.  The chapter also seeks to give an 

overview of the perception of children as rights holders under international human rights law, 

and especially under African traditional settings. It further seeks to examine culture in 

relation to rights with a view to show its interrelationship with human rights, arguing that 

culture must be in conformity with international human rights standards, pointing out that all 

human beings are entitled to a dignified life and survival anywhere in the world. Since 

children too are human beings, human rights generally in addition to child-specific rights are 

their entitlement irrespective of their geographical location. The chapter further engages 

critically with the scope of relevant international human rights instruments and national 

human rights provisions that protect the right to free and compulsory primary education. It 

also argues for right to education as part of customary international law therefore the denial 

of a free primary education to children is thus a clear violation of this customary right under 

international law. 

Relevant provisions on education in international and regional human rights instruments 

include Article 26 of the UDHR, Article 1 of the UNESCO Convention against 

Discrimination in Education (1960), Article 13 of the ICESCR, Articles 28 &29 of the CRC, 

Article 17 ACHPR and Article 11 of the ACRWC. Nigeria has ratified all the listed human 

rights instruments that are legally binding.
1
 This list of instruments reveal that the child’s 

right to free and compulsory primary education is one of the most protected rights in 

international law. Furthermore, from the perspective of human rights, education is 

fundamental, as it enables individuals to be aware of the rights they have and empowers them 

                                                           
1 Nigeria ratified; ICESCR and ICCPR on 29/07/1993, CRC on 19/07/1991 and ACRWC on 23/06/2001 available: 

http://www1.umn.edu/humanrts/research/ratification-nigeria.html [accessed 12 January2014]. 

http://www1.umn.edu/humanrts/research/ratification-nigeria.html
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to be able to demand these rights. The importance and the role of education of the child 

cannot be underestimated; it is a principal factor in preparing a child for its future role in the 

development of his or her nation. Education is ‘both a human right in itself and an 

indispensable means of realising other human rights’
2
 Many human rights can only be 

accessed through education, such as the right to health, freedom of expression and freedom 

from discrimination, therefore education is the ‘key’ that unlocks other human rights.
3
 

This chapter is laid out into four sections. The first section is on definition of terminologies 

and also examines the arguments by developing countries on the viability of implementing 

free primary education. Since it is the right of the child to education that is being examined, 

the second section highlights the notion of children’s human rights and the reasons why 

children are often denied their rights, examining the arguments of the advocates and 

opponents of children’s rights. The next section is complementary to section two; it examines 

the challenges of implementation of children’s rights in developing countries based on the 

concepts of ethical imperialism, which thus have an effect on children being seen as right 

holders. The final section analyses the rights of children in the various human rights 

instruments, highlighting the relevant provisions on the right to free and compulsory primary 

education in each of these instruments. It also analyses the right to education as a customary 

international law in view of its recognition in several human rights instruments and in the 

constitutions and laws of several countries, showing the importance of this right. 

2.2 Defining Concepts 

Article 13 (2) (a) of the ICESCR provides that: 

The State Parties to the present Covenant recognise that, with a view to achieving the full 

realisation of the right to education: (a) Primary education shall be compulsory and available 

free to all.
4
 

The concepts of ‘free’, ‘compulsory’ and ‘primary education’- need further discussions and 

definitions, as there is the need to clarify what is meant by free compulsory primary 

education. As formulated in article 13 (2) (a) of the ICESCR, primary education has two 

                                                           
2 CESCR General Comment 13 The Right to Education, (art13), E/C.12/1999/10, 8 December 1999, para 1. 
3 Tomasevski, K., ‘Removing obstacles in the way of the right to education’ Right to education Primers No1, (Gothenburg: 

Novum Grafsika AB 2009), p.9.   
4 Emphasis added. 
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distinct features: it shall be compulsory and available free to all.
5
 As fee-paying education is 

not merely about tuition, but involves much more, an examination of the definition of ‘free’ 

in respect of primary education is undertaken to see how states utilise it. 

‘Free’ Education  

There is virtually no internationally comparable information on the costs of nominally free 

public education which families, or the children themselves, have to bear. Because there is no 

information on the real costs of supposedly free education, it cannot inform global financing 

strategies. Also, there is no agreement on the meaning of ‘free’, and, even less so, on the 

corresponding public responsibility to finance compulsory education. The most important 

reason is the lack of global consensus that primary education should be a public responsibility 

because this would entail major changes in financing strategies.
6
 In most sub-Saharan African 

countries monetary policies are influenced by the macro-economic policy and preferences of 

the IMF. If a government does not respect the policies agreed to in a loan, the IMF will stop 

loan disbursements which will send a signal to donors and private companies that the country 

is economically unstable. It is estimated that to make primary education free in all areas huge 

budgetary allocation will be involved, but the caps agreed through IMF loans are barriers to 

making primary education completely free and thus accessible to children in loan recipient 

countries. Cost sharing in guises such as registration fees, school maintenance, charging 

students for desks, textbooks and contribution towards various infra-structure projects or 

development levies, are encouraged by policy makers because the use of these fees fit in with 

the structural adjustment programs advocated by the IMF and World Bank as a means of 

achieving macroeconomic stability.
7
 The resultant effect is that parents who cannot pay fees 

may be forced to keep all or some of their children out of school. This leads to a conclusion 

that the financial strategies are moving in a direction which is jeopardising a rights-based 

approach to education due to the influence of the Bank. 

The ICESCR Committee has defined the nature of the ‘free of charge’ requirement as being 

unequivocal.
8
 It stated clearly in its General Comment 11 that:  

                                                           
5 CESCR General Comment No 13 (1999) The Right to education, note 2 para10. 
6 Tomasevski, K. Education Denied: Costs and Remedies (London: Zed Books, 2003) p.70. 
7 Alexander, N, ‘Paying for Education: How the World Bank and the International Monetary Fund Influence Education in 

Developing Countries’, (2001) 76: (3&4), Peabody Journal of Education, 285-338, at 322. 
8 CESCR General Comment No 11 (1999) Plans of Action for primary education (art 14) E/C.12/1999/4. 10 May 1999, para 

7. 
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The right is expressly formulated so as to ensure availability of primary education without 

charge to the child, parents or guardians. Fees imposed by the government, the local 

authorities or the school, and other direct costs, constituted disincentives to the enjoyment of 

the right  and may jeopardise its realisation. They are also often highly regressive in effect. 

Their elimination is a matter which must be addressed by the required plan of action. Indirect 

costs such as compulsory levies on parents (sometimes portrayed as being voluntary, when in 

fact they are not) or the obligation to wear a relatively expensive school uniform can also fall 

into the same category.
9
  

Indirect costs are costs that are not directly related to the provision of education but arise 

from the educational service and can include payment for transport, school meals, school 

uniforms and sporting equipment. They can also extend to levies on parents, which are 

sometimes portrayed as being voluntary when in fact they are often compulsory, therefore 

arguably amounting to direct costs. Although the ICESCR Committee has indicated that: 

‘[o]ther indirect costs may be permissible, subject to the Committee’s examination on a case-

by-case basis’,
10

 it is submitted that a range of indirect costs can act as a significant constraint 

to children accessing Universal Primary Education (UPE). In this respect the ICESCR 

Committee has highlighted that where relatively expensive school uniform (frequently one of 

the most costly items) is mandatory; the state should address it, so that no child is excluded 

on this ground.
11

 To make education free, all direct and indirect, and opportunity costs would 

have to be identified so as to be gradually eliminated through their substitution by public 

allocations. Tomasevski has pointed out that this will require increased and guaranteed public 

funding by the creditors and donors, for which she says there is simply no commitment.
12

 

Tomasevski further raised two issues about this; firstly, imposition of charges in public 

primary school exclude all those unable to pay them, thus contradicting the legal human 

rights requirement that education should be free for all primary-school age children so that it 

can be made all-encompassing and compulsory. Secondly, that it is a common fact that 

human rights rationale supports poverty alleviation, therefore, direct charges in public 

education will hinder the attainment of education for all by excluding the poor, thereby 

foreclosing their principal pathway out of poverty.
13

 In many African countries, direct 

charges in nominally free public schools were opposed only where levied by the central 

                                                           
9 Ibid 
10 Ibid. 
11Ibid 
12 Tomasevski, K. ‘Not Education for All, Only Those Who Can Pay: The World Bank’s Model for Financing Primary 

Education’, 2005 (1) Law, Social Justice & Global Development, (An Electronic Law Journal) p.3 available 

http://www.go.warwick.ac.uk/elj/lgd/2005_1/tomasevski, accessed 15 April 2013.  
13 Ibid pp.3&4. 

http://www.go.warwick.ac.uk/elj/lgd/2005_1/tomasevski
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government, exempting those informally levied by local communities or schools.
14

 In 

countries where states  do not receive adequate funding for education from the central 

government, such states may try to make money in other ways, for example by charging 

registration fees and exam fees, this leads to informal charges to parents at the school level in 

supplementing funding for public schools.
15

  

For economic accessibility, education has to be affordable to all, and primary education shall 

be available ‘free to all’.
16

 In rights- based approach to education, school fees should be 

removed so that education can be made available, this means free tuition, free text books and 

no indirect charges or levies must be charged for access. Ultimately, it is submitted that these 

prohibitive extra costs prevent children from accessing schooling even where tuition is free. 

The requirement upon states to make primary education free implies that the state should 

eliminate all such financial obstacles in order to enable all children, no matter how poor, to 

complete primary schooling. Despite the ICESCR Committee’s elaboration of the 

requirement of “free of charge” in its General Comment 11, a conclusive definition for the 

concept of ‘free’ which could be regarded as acceptable by the majority of states has not been 

laid down and continues to be debated. In the relevant human rights instruments there is still 

no single universal definition of the word ‘free’ education. Nevertheless, the rock-bottom 

reality is that all children who live in States which are party to either, ICESCR, CRC or 

ACRWC are entitled to receive free primary education. States are to ensure the availability of 

primary education without charge to the child or the parents.
17

 

‘Compulsory’ Education  

Compulsion in free primary education requires all those with responsibilities towards the 

child – the state, its agents and parents or guardians to ensure that the child accesses primary 

education, subject to the state meeting the necessary adequacy requirements in relation to 

quality, relevance and affordability.  Beiter has pointed out that, compulsory education entails 

obligations at two levels: on the one hand, states parties are to ensure that enough schools are 

available so that all children of primary school age can go to school. On the other hand, 

parents must not keep their children away from school and must secure attendance at 

                                                           
14 Tomasevski, K, The State of the Right to Education Worldwide Free or Fee: 2006 Global Report, p. xix, available at 

http://www.katarinatomasevski.com/images/Global_Report.pdf/ (accessed 17 June 2014). 
15 Tomasevski,  ‘Not Education for All, Only Those Who Can Pay’, note 12, p.4. 
16 CESCR General Comment No 13, para 6(b) (iii). 
17 CESCR General Comment No 11 

http://www.katarinatomasevski.com/images/Global_Report.pdf
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school.
18

 Fulfilling the compulsory obligation clearly requires states to have effective 

monitoring and follow-up procedures in place. A more problematic issue is how to sanction 

parents who are seen to be failing in their responsibility to ensure the attendance of their 

children. For example, parents in Nigeria may be fined or even imprisoned if they fail to fulfil 

their legal obligation in ensuring that their child attends and completes his or her primary 

education.
19

 There has, however, been no known case of such prosecution. On this point of 

‘compulsory’ education the CRC offers no specific guidance, beyond requiring states to 

encourage school attendance, it does not discuss enforcement.
20

 Children too owe a duty to 

attend school regularly. To punish children for breaching their duty to attend school, some 

states have created the offence of truancy.
21

 Also the European Convention on Human Rights 

(ECHR) provides for detention of a minor by lawful order for the purpose of educational 

supervision.
22

 On the other hand, many children in Nigeria would like to be able to attend 

compulsory education but finance is a barrier. Making education compulsory places the 

obligation squarely on the state to ensure that all obstacles to children’s attendance are 

removed. In essence, education has to be free as the state cannot make it compulsory for all if 

it charges directly or indirectly for the services. Thus the state must first create conducive 

conditions for education and when these standards are met, parents then have the obligation 

to ensure that their children attend school. Primary education could hardly be made 

compulsory unless it was first made generally available, which includes making it fully 

free.
23

 

‘Primary’ Education 

In relation to foundational education, terms such as ‘elementary’, ‘primary’, ‘fundamental’, 

or ‘basic’ are often used interchangeably, but they connote different meanings legislatively. 

The UDHR proclaims that ‘Everyone has the right to education’ and that elementary and 

fundamental education shall be ‘free’.
24

 Now, the twin notions of ‘elementary and 

fundamental education’ have been overtaken by the notion of ‘basic education’.
25

 The term 

‘fundamental education’ has largely gone out of use today, at least in international debate and 

                                                           
18 Beiter, K.D., The Protection of the Right to Education by International Law, (Leiden: Martinus Nijhoff Publishers 2006) 

p.311.   
19 S. 15(6) CRA. 
20 Art 28 (1) CRC. 
21 Tomasevski, Education Denied, note 6, at pp 46-48.  
22 Article 5 (d) ECHR 
23 Art 28 (1) (e) CRC. 
24Article 26 UDHR 
25 UNESCO, World Education Report 2000: The right to education: towards education for all throughout life (Paris: 

UNESCO Publishing 2000) p.26. 
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discussion about education, but at the time when the UDHR was drawn up, it was more in 

vogue. It was included in the Declaration specifically in order to recognize the right to 

education for illiterate adults and others who had not had the opportunity when they were 

young to receive a full elementary education.
26

 For the definition, it is necessary to consider 

the main points of debate during the drafting of the paragraphs of article 26. How was the 

wording of the first paragraph arrived at? What arguments were used in favour of one set of 

words rather than another? It had been proposed to the UN Third Committee that ‘free and 

compulsory’ should apply to both ‘elementary’ and ‘fundamental’ education, but the Third 

Committee decided to draw a distinction between the ‘elementary’ and ‘fundamental’ stages 

of education, and to apply the term ‘compulsory’ only to ‘elementary’ education.
27

 The 

distinction that was drawn between the terms ‘elementary’ and ‘fundamental’ was a 

substantive though subtle one. At the conclusion of the Human Rights Commission’s work, 

the paragraph was reworded to become ‘Elementary and fundamental education shall be free 

and compulsory’.
28

 Although, it is clear from the discussion that the two terms ‘elementary’ 

and ‘fundamental’ meant different aspects of the same thing, depending on whether the focus 

was on children or adults, but it is reasonable to confine the term ‘compulsory’ to elementary 

education. It would be impossible to apply compulsion to adults who had failed to obtain 

elementary education in their youth; they might not have the time or facilities to attend 

school.
29

 In contrast to ‘fundamental education’, ‘elementary education’ had a relatively clear 

interpretation in most countries at the time when the UDHR was proclaimed. At least, it 

could be understood in practice to refer to the first stage or level of formal education.
30

 Most 

human rights documents though, still refer to ‘primary’ education.
31

  

 The ICESCR Committee in paragraph 9 of its General Comment No.13
32

 remarked that it 

obtains guidance on the proper interpretation of the term ‘primary education’ from the World 

Declaration on Education for All’.
33

 It refers to articles 1(1) and 5 of the Declaration. Article 

5 states, inter alia:  

                                                           
26 Ibid 
27 Official Records of the Third Session of the General Assembly, Part I, Social, Humanitarian and Cultural Questions, 

Third Committee, Summary Records of Meetings, 21 September –8 December, 1948, (E/CN.4/AC.2/SR.8), New York: 

United Nations, Lake Success,  (1949) ,p.583.  
28 Ibid  
29 Ibid 
30 UNESCO The World Education Report 2000, note 23 at p.38.  
31 Reference to ‘primary education’ can be found in Arts13&14 ICESCR, Art 28 CRC and Art 11 ACRWC. 
32 CESCR, General Comment No 13. 
33 UNESCO, World Declaration on Education for All and Framework for Action to meet  Basic Learning Needs, held in 

Jomtien 5-9 March 1990. Article 1, available athttp://www.unesco.org/education/wef/en-

conf/Jomtien%20Declaration%20eng.shtm accessed 17 June 2014. 

http://www.unesco.org/education/wef/en-conf/Jomtien%20Declaration%20eng.shtm
http://www.unesco.org/education/wef/en-conf/Jomtien%20Declaration%20eng.shtm
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The main delivery system for the basic education of children outside the family is primary 

schooling. Primary education must be universal, ensure that the basic learning needs of all 

children are satisfied, and take into account the culture, needs and opportunities of the 

community. In this context, primary education of children is tied to formal schooling that 

determines the contents and the level of education which applies to children of a specific age 

group. The basic learning needs contents are not only the basic reading and writing skills, but 

includes wider concept of instructions to pave the way for a lifelong education.  

A series of global meetings starting in Jomtien, Thailand, in 1990 attempted to revive the 

political will of states to provide access to basic education for all children. Commitments 

were restated 10 years later at the global conference in Dakar in 2000.
34

 According to the 

International Standard Classification of Education (ISCED), basic education comprises 

primary education and lower secondary education.
35

 This is borne out by recent 

developments in national legislations in line with EFA goals.
36

 The concept of basic 

education came to the fore following the adoption of the World Declaration on Education for 

All (1990).
37

 In its Report presented to UNESCO “Learning: The Treasure Within” (1996), 

the International Commission on Education for the Twenty-first century, stated that;  

Basic education is the first step in attempting to attenuate the enormous disparities affecting 

many groups – women, rural populations, the urban poor, marginalized ethnic minorities and 

the millions of children not attending school and working.
38

   

Basic education is of a 9-year duration, comprising 6 years of primary education and 3 years 

of junior secondary education.
39

 In Nigeria, the 2004 Universal Basic Education Act
40

 

provides that basic education which is of 9 year duration shall be free and compulsory.
41

 The 

implementation of which is doubtful, since the state has not been able to sustain financially 

free primary education of six year duration, to extend free education to nine years is too 

ambitious and unrealistic. The concept of basic education has led to the broadening of the 

magnitude of the right to education. Tomasevski argues that this trend follows a twofold 

rationale: Firstly, raising the school leaving age through prolonged compulsory education 
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prevents children from venturing into adulthood too early, which is particularly important in 

combating child labour and child marriage. Secondly, prolonged compulsory education 

provides all children with learning and skills, which is important in the integrated 

communities and will provide foundations for all-encompassing societies.
42

 But the question 

is whether developing countries are able to realistically make this fully free. This study 

therefore focuses on and argues for the full implementation of free and compulsory primary 

education in Nigeria, which is a more realistic aim. 

In clarifying the meaning of ‘primary education’, reference may also be made to UNESCO’’s 

ISCED, which states the main criterion of primary education as the beginning of systematic 

apprenticeship of reading, writing and mathematics.
43

 The age of entrance is not younger than 

five or older than seven years. Primary education covers six years of full-time schooling. It is 

the start of compulsory education.
44

 In Nigeria, primary education begins at the age of six and 

students spend six years in primary school.
45

 

The ‘Child’  

There is the need to define who a child is in order to ascertain the beneficiary of the right to 

education under this study. Even though the ACRWC defines a child as a person below the 

age of eighteen years, this is at variance with the definition under the African traditional 

setting where attainment of a particular age is not the only way in which the duration of 

childhood can be measured. Factors such as the ability to perform certain feats and particular 

functions such as initiation rites are the more important considerations in African 

communities.
46

 In the traditional African setting, childhood and when it comes to an end is 

not so much a question of fixed age but is influenced by a number of factors, such as 

attainment of status. For example, childhood ends upon marriage. Once married, the child is 

regarded as an adult who will be responsible for running a family irrespective of the fact that 

the child might have married at an early age (this is pertinent with the female child).
47

 Early 

marriage of the female child is of particular relevance in this regard, because it is a barrier to 

access to education for the girl child. In the African sense, the definition of a child is a 

communal assessment. It is not calculated in terms of age by birth but by the role the child 

                                                           
42 Tomasevski, Education Denied, note 6 at p.27. 
43  S.9 ISCED Level I para 120, International Standard Classification of Education (ISCED) 2011, (Montreal: UNESCO 

Institute for Statistics 2012) available at http://www.uis.unesco.org/Education/Documents/isced-2011-en.pdf accessed on 12 

January 2014. 
44 UNESCO, ISCED, note 35, paras 45-51. 
45 National Policy on Education 4th edition (2004) para 17. 
46 Omari & Mblinyi, African Values and Child Rights: Some Case from Tanzania, (Dar-es-Salam: DUP 2000) p 7. 
47 Falola,T., Culture and Customs of Africa, (Connecticut: Greenwood Resources 2001) p. 10. 

http://www.uis.unesco.org/Education/Documents/isced-2011-en.pdf


58 

 

can play or plays in the society at any given stage. So the definition of a child is dictated by 

situational factors under African traditional settings. Different communities all have different 

structures, legal procedures and institutions, thus cessation of childhood takes different forms 

in various communities. 

The CRC defines a child as any human being under eighteen unless under laws applicable to 

the child, majority is attained earlier.
48

 The CRC definition must have been enthused by the 

awareness of the fact that various communities view duration of childhood differently. The 

fear in this definition is that it may be used to deny children the rights under the Convention, 

including their right to education in some communities. The ACRWC however defines 

(without any qualification), a child as any human being below eighteen years.
49

 Under the 

two international instruments, age is the sole dominant factor for being a child. The definition 

of the child is perceived and construed around an entity age as opposed to under the African 

tradition where the definition of a child is determined by a quality or fact. In essence, there is 

no agreement on the definition on the traditional definition of a child in sub-Saharan Africa. 

Each community in the cultural settings have different age ranges for childhood. Region-wide 

agreement on the definition of a child is the definition contained in the ACRWC.
50

  

There are challenges posed by plurality of the African legal systems. African customary law 

is recognised as law in all African states alongside the received Western system of law.
51

 This 

is as a result of the continent’s colonial heritage. The received laws of the colonial masters 

were introduced and a large portion of the indigenous legal system (as long as it passes the 

repugnancy test) was retained. So in most countries, customary law operates in the area of 

family law, succession and land law.
52

 Under customary law, the minimum age of marriage is 

lower than eighteen.
53

 As long as there exists these differences the gap between law and 

practice remains wide. The reason why the issue of definition of a child based on age is 

discussed here is because child-marriage is common practice under the customary law. On 

contracting marriage, childhood ceases, even when the party is less than eighteen years of 

age. The resultant effect is that such a child cannot exercise his/her right to free education. 

However this thesis will adopt the definition of the child as provided under the CRC and the 
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ACRWC that a child is defined as a person who has not yet attained the age of eighteen 

regardless of his/her marital status.  

2.3 Arguments on the Sustainability of Free Primary Education by Developing 

Countries 

It is often argued that free education is unsustainable for most developing countries due to 

lack of adequate resources. Bray has argued in that regard that financing primary education 

fully by the state is unaffordable because government cannot afford to provide the necessary 

funding needed to deliver adequate education service.
54

 He gave examples of countries like 

Nigeria, Ghana and Kenya that had made attempts to abolish school fees in the 1960s and 

70s, but found these policies to be unsustainable.
55

 Some African governments have argued 

that insufficient resources exist for realising economic, social and cultural rights and that 

realisation of these rights is aspirational and a complaints procedure to enforce them will 

force unrealistic choices on states. It is hereby submitted that no state that is seriously 

committed to education for its children will be thwarted in the realisation of this goal by an 

argument about lack of resources. Where a state party is lacking in financial resources, it is 

required to work out a detailed plan and the international community has a clear obligation to 

assist.
56

 Ssenyonjo points out that developed nations have consistently denied the existence 

the existence of any definite obligation to assist developing countries with resources.
57

 He 

says such assistance is not a legal entitlement.
58

 Notwithstanding, there is a reasonable 

consensus regarding the fact that the social returns to education are decreasing, but this does 

not negate the need to ensure access to primary education. Governments are primarily 

responsible for ensuring that access to primary education is universalised and not denied to 

any child. It is incumbent upon every state to mobilise resources for this purpose. In order for 

a State Party to the ICESCR to be able to attribute its failure to meet its core obligations 

under Article 13(2) (a) to a lack of available resources, it must demonstrate that every effort 

has been made to use all resources that are at its disposition in an effort to satisfy, as a matter 

of priority, these core obligations.
59

 No doubt, financing primary education is a stupendous 
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undertaking by state as it will cost large sums of money, but the state will have to re-prioritise 

its spending so that more resources are invested in education and, where necessary, seek aid 

from richer states.  

There is also the argument that if school fees are charged, it would be an effective way to 

improve or maintain quality in public schools. Indeed, removing direct charges has seen 

surges in enrolment in developing countries, often into educational systems whereby schools 

have not been able to cope.
60

 For example, Bold et al, in their study on Kenya in 2011, 

discovered that, in the wake of 2003 Free Primary Education in Kenya this resulted in the 

influx of pupils into the public schools, and facilities such as school materials, furniture, toilet 

facilities and classrooms were inadequate to accommodate the number of pupils that 

enrolled.
61

 They concluded that, as a result of the surge in enrolment, quality of public 

education decreased, leading to a significant increase in the demand for private schooling by 

children from wealthier households.
62

 Also, in the Democratic Republic of Congo (DRC), 

Amnesty International has expressed concern that “financial simulations presented in the 

World Bank document on how to cover the government financing gap from the removal of 

primary education charges include reducing the number of secondary schools by up to 28 per 

cent”.
63

 Such measures, 2.6.7if adopted, would amount to retrogression on the part of the 

DRC in meeting its human rights obligations to ensure that secondary education is 

progressively available and accessible and to continuously improve the material conditions of 

teachers.  

While it may be true that State funding alone can lead to decline in the quality of education 

provided in developing countries, this should not be used as a reason to limit access to school 

through the imposition of fees. This will be contrary to the state party’s obligation under the 

international human rights law. It will also be retrogression by the state.  It is the obligation 

of States to ensure that the quality of education does not suffer from its free-of-charge 

character. Human rights safe guards for education encompass not only its quantity but quality 

as well. The argument that school fees may be necessary to ensure the quality of primary 

education is therefore unacceptable. Imposing fees may lead to the further exclusion of 
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socially and culturally marginalized groups, as children from poor families who are unable to 

pay the fees will remain deprived of education. These groups are the dominant in most 

developing countries including Nigeria.  

Thobani has, suggested that the effect of school fees on children from poor households can be 

mitigated through measures such as scholarships, which will target the neediest children for 

whom the cost of schooling might be prohibitive.
64

 Klees has however pointed out that in 

practice, exemption schemes for poor children have always proven difficult to implement.
65

 

This, Reddy and Vandermootele attributed to a number of factors such as; social stigma 

associated with availing of exemption programmes, difficulty in accurately identifying those 

who are actually in need, partiality in granting the exemptions such that those who should 

benefit are not given.
66

 The truth is that fees charged in primary schools have always had 

little impact in improving the quality, especially in rural areas, where not much can be 

collected from families. A fundamental argument for state providing free primary education 

for its children is that education carries with it a number of benefits which are greater than 

cost benefit calculation made with regard to schooling. Benefits associated with education are 

not in doubt, and actually quantifying these benefits is difficult. Many of the benefits of 

primary education are not only for the child who receives it but also the families and the 

nation indirectly, though it might not be evidenced immediately. One of the greatest 

investments a country can make in its economic future is an investment in the education of its 

children, as this will eventually lead to production of indigenous skilled manpower in the 

country. 

2.4 Recognising the Concept of the Human Rights of the Child 

The fact that children are not yet grown up has been and is used as an excuse by parents, 

teachers and many other adults, particularly in Africa, to follow their own interpretation of 

the child’s interest. Up to 1970s, most people still considered children as a special category 

and did not think of the meaning of human rights for children and the application of these 

fundamental rights to children. It is quite clear that the most basic rights of children are in 

fact still massively violated, in families and in schools, in jobs, or on the street, in form of 
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domestic, physical or sexual abuses, and violence. There are various abuses irrespective of 

the child’s geographical location whether the child lives in developing countries or in the 

Western World. In the Western World, children may face abuses in the form of pornography 

or domestic violence, and in the developing World abuses may be in the forms of ignoring 

the right to freedom of speech, child labour, child soldiering, limited or non-access to 

education and forced marriage. 

According to Van Bueren, since the beginning of the twentieth century, there has been 

corresponding development of a body of international human rights law and international law 

on the rights of the child.
67

 She delineated the growth in both bodies into three stages; the 

first stage which she explained was the recognition by the international community that all 

individuals, including children, were the object of international law requiring international 

legal protection.
68

 This is evidenced by the near universal ratification of child rights 

instruments such as the CRC. The second and the third stages, she explained, are still 

evolving, which are the granting of specific substantive rights to children and the 

acknowledgement of their exercise and possession of these rights respectively.
69

 These two 

latter stages are hindered by the problem of implementation and enforcement of the rights 

which are more obvious in developing countries. For example, the idea of a totally dependent 

child who is fed, clothed, educated and generally brought up at the expense of his or her 

parents, now to be seen as a right holder is a concept which is alien to the traditional African 

setting.  

 ‘The concept that children possess rights is viewed by some as a radical notion and denied 

by others’.
70

 The denial is based on the belief that if children are acknowledged as right 

holders, this will cause conflicts of interest.
71

 It is rather that until individuals are 

acknowledged as possessors of rights, they may be forced to suffer intolerable treatment 

because of the absence of a framework with which to mount a demand.
72

 From a human 

rights approach, care and protection is not provided to the children as an act of adult 

goodwill, it is an entitlement of all children without discrimination.
73

 The child’s right goes 

beyond physical needs. It is sometimes argued that children cannot be rights holders as they 
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are incapable of making decisions, exercising or waiving their rights.
74

 As a result, children 

have largely been denied the freedoms that are provided to citizens in democratic societies, so 

instead of rights, children are granted protections which tend to deprive them of their 

independence, and emphasise their reliance upon adults.
75

 According to Freeman, where a 

person lacks entitlement to rights, he will have to depend on the compassion of those who 

have as he cannot make any claim, but will only be grateful for whatever he is given no 

matter how insignificant.
76

 Such a person lacks personal worth.
77

 Having a claim to a right is 

greater than receiving it through compassion or benevolence.
78

 ‘Where rights exist redress is 

possible’.
79

 

2.4.1 Why Children are denied their Rights 

Children’s rights have been neglected for numerous reasons: it is argued that adults already 

relate to children in terms of love, friendship, compassion, altruism and that this raises the 

relationship to a higher plane than one which relies on rights and duties.
80

 This is not the 

experience of many children. Several children suffer exploitation, violence and oppression 

from adults. The image of the suffering child depicts injustice, and giving rights to children 

will offer a way of protecting the children against the various injustices inflicted on them. 

Adults say that children, because of their limited level of development, knowledge and 

experience, cannot judge what is in their interests or what will be the consequences of their 

thoughts and behaviour.
81

 De Langen has explained that the fact that children are not yet 

grown up has been used and is being used as an excuse by adults (including parents) to 

follow their interpretation of the child’s interests. At times adults make decisions that have 

far-reaching consequences for children which no one can anticipate and which might not be 

in the child’s best interest.
82

 

Another reason why the thought that children should have rights is not taken seriously is 

because the period of childhood is viewed as a stage whereby one is oblivious of the hardship 

of adulthood as the child spends his or her time to eat and play under the safety and 
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protection of the adult. According to Freeman this impression is a distortion of the truth as 

children are still subjected to abuse and exploitation.
83

 There is also the concern that children, 

given rights will undermine the role of parents in raising their children therefore children 

having rights is anti-parent and this will have a negative effect on the family unit. This fear is 

unfounded, as the CRC’s preamble recognises that the family is ‘the fundamental group of 

society and the natural environment for the growth and well-being of all its members and 

particularly children’.
84

 The fear is also often raised that children, through child rights 

instruments, will be enabled to bring law suits against their parents and guardian. But none of 

the children’s rights instruments have such provisions. Seen in this light, adults need to make 

children and their future happy and secure. Children still remain trapped in the old conception 

where they are treated as legal objects rather than as legal subjects.
85

 

 Notwithstanding initial pessimism and in some cases outright cynicism and hostility, the 

notion that children have rights in both international and domestic law is today relatively well 

settled.
86

  Nevertheless, the attitude of domination over children has continued to determine 

the destiny of the African child. So the perception of children as right holders is difficult to 

realise in such societies. They are a direct challenge to traditional generational power 

structures. Such changes, it is said, would lead to lack of respect in the African culture. 

Conversely however, there are in Africa now, lots of child-headed households in HIV Aids 

endemic areas, where children are in charge and looking after the younger ones. So, the 

generational power structures have ceased to exist under such circumstances, a child who can 

head a household should be capable of being a right-holder. 

The unanimous adoption in 1989, and entry into force less than a year after in 1990, the CRC 

has become the most widely ratified of the human right treaties with 198 state parties, 

willingly endorsed as an evidence of worldwide acceptance of children being right holders. In 

sum, children are no longer imagined as mere recipients of services or beneficiaries of adult 

protections. Rather they are right holders, as well as participants in matters affecting them, 

and therefore should be respected in their individuality.  
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2.5 Challenges of Implementing Human Rights in African Traditional Setting 

Culture has always been used as excuse by several states for non-implementation of human 

rights including the rights of the child. Culture refers to the beliefs, values, norms, sentiments 

and practices that give meaning and (at least in favourable cases) value to human lives.
87

 

Freeman states further that; ‘We cannot respect cultures unless we have reliable knowledge 

of what these cultures are and we cannot have reliable knowledge of cultures unless the voice 

of the people is clearly heard’.
88

 Cultures provide (often but not always) a secure sense of 

identity, self-esteem and therefore wellbeing.
89

 Culture may give meaning and value to 

human lives, but they may also be contexts of oppression. For example the culture whereby a 

girl is married off at a young age thereby prevents her from enjoying her right to primary 

education.  

Pollis points out that it is a widely held view that the ‘culture argument’ is still eagerly 

exploited by states to justify repressive internal practices and to shield themselves from 

justifiable criticism for gross human rights violations.
90

 An example is where culture is being 

used to justify discrimination against girls, whereby male children are given preference to 

receive education over the female children in many African countries, including Nigeria. 

Care must be taken not to allow cultural relativism to be deployed to shield certain harmful 

but well entrenched social practices from external critique, for example, child marriage which 

prevents children especially the girls from having access to education.  

Makau Wa Mutua has noted that in traditional Africa, the concept of rights was founded not 

on individual but on the community, to which the individual related on the basis of 

obligations and duties.
91

 Prakash Sinha has also noted that the current formulation of human 

rights contains three elements which reflect Western values and make it ill-suited to some 

non-Western societies. Firstly, the fundamental unit of society is conceived as the individual, 

not the family. Secondly, the primary basis for securing human existences is through rights 

not duties. Thirdly, the primary method of securing rights is through legalism where rights 
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are claimed and adjudicated upon, not through reconciliation, repentance or education.
92

 

These, according to him, are not the elements in the non-Western societies. 

 It is often argued on these bases that if international human rights are to be effective, the 

individual, his culture, his beliefs and his values, must become a constitutive of international 

human rights law and international society as a whole. In other words, the whole system must 

undergo a fundamental transition from ‘a society of States to a society of humankind’.
93

 To 

this Jackson has reacted that such fundamental change is nothing more than a distant utopian 

dream.
94

  

In Africa, states are often too weak, even if in favour of better human rights protection to 

overcome contrary cultural practices, especially if these are deeply engraved and widely 

dispersed. Therefore, to be effective those at the grassroots must accept and embrace the 

human rights norms in question ‘as theirs’ and they must be culturally legitimate. This can 

succeed if the heads of the communities who are regarded as the custodian of the culture are 

the ones used to educate the members of the community on the issues of culture and human 

rights. Implementation and enforceability of law against a background of cultural diversity 

has always been problematic. If international human rights law is to respond to the charge 

that it is ineffective, inept and imperialist, genuine cross-cultural acceptance of human rights 

extending down to the local level is essential,
95

 particularly in respect of the right to 

education of the female child in the rural communities of Africa, including Nigeria. 

Nevertheless, it is essential to emphasise the universality of human rights, including the rights 

of the child. The Vienna Declaration and Programme of Action
96

 provide clearly that; 

All human rights are universal, indivisible and interdependent and interrelated. The 

international community must treat human rights globally in a fair and equal manner, on the 

same footing and with the same emphasis. While the significance of national and regional 

particularities and various historical, cultural and religious backgrounds must be borne in 

mind, it is the duty of States regardless of their political, economic and cultural systems to 

promote and protect all human rights and fundamental freedom.
97
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Sonia Harris–Short has argued that this provision seems to fundamentally undermine the 

arguments that human rights are the tools of the “West” imposed on the “non –Western” 

world during a period of political and economic dependence in furtherance of some kind of 

enduring colonial project.
98

 It is therefore no longer credible to maintain that human rights 

are foreign and meaningless to much of the world’s population.
99

 At the drafting of the 

UDHR, western perspectives were not the only ones represented during the formulation.
100

 

The argument of western ethnocentrism was one of the reasons for the enactment of the 

African Charter on the Rights and Welfare of the Child following the coming into force of the 

Convention on the Rights of the Child,
101

 but the CRC has been ratified by all the states in 

Africa.
102

 Also Ghana, an African state, was the first state party to ratify the CRC.
103

  

2.5.1 Children’s Rights and Culture 

This section argues the prospect of justifying children’s rights irrespective of their cultural 

settings. The question is should children worldwide, under the concept of universality, have 

the same rights or should their rights be tailored to the conditions and circumstances of their 

societies? There is a significant body of scholarship which remains convinced that children’s 

rights have to be interpreted and applied with sensitivity and due regard to the diversity of 

cultural norms and values. This body of opinion is based on the belief that, even though 

human rights standards and norms are universal in terms of their general formulation, their 

actual application as well as content has to take cognisance of cultural diversity. The CRC 

preamble emphasises the need to take due account of the importance of traditions and cultural 

values of each people for the protection and harmonious development of the child. The 

requirement to pay deference to the culture of a child is an underlying theme of a rights-based 

approach (RBA),
104

 this is affirmed by Art 30 CRC- the right of the child to learn and use the 

language, customs and religion of their family, whether or not these are shared by the 
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majority of the people in the country where they live. It can be inferred that cultural 

sensitivity is an implied principle of a RBA.
105

  Kaime ascertains that as regards the CRC, 

there is a tension between the merits of adopting a universal legal framework and the wish to 

protect cultural diversity.
106

 He affirms that culture is not a static, unchangeable concept, but 

that it is shaped and transformed by the actions and perceptions of individual actors.
107

 He 

further argues that the realisation of children’s rights should not only entail the incorporation 

of these rights in national legislation, but also must be translated into their local 

circumstances.
108

 This I agree will enable the effect of the rights to be seen in reality in the 

children’s daily lives. 

 A child enjoys all the human rights laid down or proclaimed in the constitutions or any other 

national legislation of the individual countries, and particularly in international conventions 

or declarations. But the rights of the child are only those human rights that are granted to the 

child because ‘the child by reason of his or her physical and mental immaturity needs special 

safeguards and care, including appropriate legal protection, before as well as after birth’ and 

this applies to all children.
109

 Examples are; the right of the child to the highest attainable 

standard of health, provision of adequate nutritious foods and drinking water and, 

subsequently, the right to education. The universality of the rights of children does not mean 

that those rights should be separated and implemented from their context. Although, due 

account must be taken generally of the importance of the traditions and cultural values of 

each specific people for the protection and harmonious development of the child,
110

 

according to Ncube, there will always be culturally determined differences in understanding 

what conduct, customs and cultural practices are contrary to the child’s best interests.
111

 

Freeman has pointed out that the recognition of the importance of traditions and cultural 

values of each people for the protection and harmonious development of the child does not 

mean that implementation of the rights granted by the CRC should be relinquished if such 

traditions are inconsistent with the substance of those rights. After all, what is good and right 

should be continued and developed: what is wrong should be changed in accordance with the 
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requirements of universal progress of mankind.
112

 The CRC is about the child. It sets global 

standards, but was criticised that it ignored the obvious fact that many different childhoods 

exist in the world.
113

 Yet the African Children’s Charter is in many details strikingly similar 

to the CRC which is an indication of universal acceptance of children’s human rights. Article 

17 of UNESCO’s Recommendation Concerning Education for International Understanding 

Cooperation and Peace and Education Relating to Human Rights and Fundamental 

Freedoms,
114

 states that:  

Member States should promote at various stages and in various types of education, study of 

different cultures, their reciprocal influences, their perspectives and ways of life in order to 

encourage mutual appreciation of the differences between them. 

As Ncube has rightly asserted, the ‘cultural fingerprint’ should not extinguish the essential 

core of the right itself, in other words the substantive rights granted are primary over cultural 

considerations which could negate the essence of the right.
115

 

2.6 Protection of Children’s Right to Education under International Laws 

Education is one of the most protected rights in international law. The UDHR establishes the 

right to education, and the ICESCR, CRC, UNESCO and ACRWC contain similar 

provisions. Each of these documents specifies that education must be compulsory and 

available free to all children. A historical retrospect is extremely valuable for expounding the 

various stages that the right to education has passed through, and to show that these human 

rights instruments and documents are a living reality that has acceptance by the vast majority 

of states in various parts of the world today. 

 

2.6.1 The Universal Declaration of Human Rights (UDHR) 1948 

The UDHR was adopted by the UN General Assembly in Paris on 10 December 1948.
116

 It 

proclaims a catalogue of human rights which apply to all human beings and therefore 
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implicitly to children.
117

 MacDonald noted that unlike the UN Charter, the UDHR does 

mention children, within the context of declaring the family to be the ‘natural and 

fundamental group unit of society’ and as such ‘entitled to protection by society and the 

state.’
118

 Children were specifically mentioned in Articles 25 & 26. Article 26 sets out the 

right to education, dealing with access to and aims of education. It is sets out as follows: ‘[…] 

everyone has the right to education, education shall be free, at least in the elementary and 

fundamental stages, elementary education shall be compulsory’. 

In prescribing that ‘elementary education shall be compulsory’, it was arguably the original 

intent of the UDHR that all young people should complete an education that would satisfy 

what today are called their ‘basic learning needs’, and not just an education that might happen 

to be called ‘elementary’. It can be inferred from the provision that children are the main 

recipients of elementary education which was mentioned here, however, this does not mean 

that adults too cannot benefit from this right to education as there is no age limit to the 

acquisition of knowledge. The reference to ‘compulsory’ in this provision according to Rene 

Cassin the French representative at the drafting of the Declaration was to ensure that no one 

could prevent children from receiving education or enjoying the benefit of this right, and in 

cases where parents neglect their children’s education, the State should take up this 

obligation.
119

  

Quite early in the drafting of Article 26, the question of the education’s purposes and content 

and the related question of parental choice emerged as central to the task of formulating a 

conception of the right to education.
120

 Article 26 provides in its second paragraph that; '[…] 

Education shall be directed to the full development of the human personality and to the 

strengthening of respect for human rights and fundamental freedom.’ This was incorporated 

into Article 13(1) of the ICESCR and Article 29 of the CRC. In the CRC, there was specific 

mention of the ‘child’ unlike in the ICESCR where the word ‘everyone’ is used which is 

general. From both instruments it can be inferred that, education is not only the 

communication of knowledge but also for the development of the human nature. The third 

paragraph of Article 26 of the UDHR further provides that: ‘Parents have a prior right to 

choose the kind of education that shall be given to their children.’’ This shows that the 

Declaration recognises the rights of parents to choose the type of education for their children 
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according to their conviction. This provision is similar to Article 13(3) of ICESCR. In sum, 

Article 26 of the UDHR highlights all the main features of education in a democratic set-up. 

Van Bueren pointed out that, the preamble of the UDHR clearly states that it was intended to 

be ‘a common standard of achievement for all peoples and all nations’, but because it was 

adopted by a resolution of the General Assembly, which does not have the power under the 

UN Charter to make binding decisions on matters other than its own administrative and 

financial businesses, there are conflicting opinions as to its precise status in international 

law.
121

 She explained that this dispute over the precise legal status of the UDHR has 

important consequences for the international rights of the child,
122

 including the right to 

education guaranteed under it. Steiner described the UDHR as the Constitution of the entire 

human rights movement.
123

 He also remarked that the Declaration has retained its place of 

honour in the human rights movement and that no other document has so caught the historical 

moment or exerted as much influence on the human rights movement as a whole.
124

 The legal 

value of the UDHR rests on its recognition and acceptance by a large number of states and 

even without binding legal effect, it has been seen as declaratory of broadly accepted 

principles within the international community.  

2.6.2 Declaration of the Rights of the Child 1959 

The UDHR was followed by the Declaration of the Rights of the Child,
125

 which is another 

important document in the history of the right to education and it is child-specific. At the UN 

General Assembly on 20 November 1959, the UN gave official recognition to children’s 

rights by adopting the ten articled Declaration of the Rights of the Child. It is a much 

expanded version of the Declaration of Geneva 1924, having ten principles in place of the 

original five. The Declaration proclaimed that the child should enjoy all the rights set forth in 

the Declaration without any exception whatsoever and without discrimination. 

It is noteworthy that principle 7 addressed the child’s entitlement to receive education which 

shall be free and compulsory in the elemental stages. It went on further to state the objective 

of education which is to promote the child’s general culture and develop the child’s abilities 

to become a useful member of the society. The Declaration used the term ‘entitled’ which is 
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arguably analogous to the term right.
126

 The principle 7 is seen to be further expanded in the 

CRC’s Art 13.
127

 Also significant is the phrase ‘the child must be given’ used in the 

Declaration of Geneva,
128

 whereas the 1959 Declaration of the Rights of the Child stated that 

‘The child shall enjoy all the rights set forth in this declaration....’ This shows a change in the 

language from persuasion used in the Declaration of Geneva to entitlement or right in the 

1959 Declaration. This, according to Fitzgibbon, reflects a change in the treatment of children 

from being viewed as objects of international law to being perceived as subjects of the 

international law.
129

 Van Bueren explains that the 1959 Declaration of the Rights of the Child 

is the ‘conceptual parent’ of the CRC.
130

 This was further confirmed when Poland submitted 

the first draft of the Convention to the Commission on Human Rights in 1978, the text was 

very similar to the 1959 Declaration. Tallying, Alston and Tobin described the 1959 

Declaration as ground breaking.
131

   

Neither the Declaration of Geneva nor the 1959 Declaration was a legally binding 

international agreement protecting the rights of the child.
132

 Nonetheless, the 1959 

Declaration was adjudged by Van Bueren as representing great progress in conceptual 

thinking of children’s rights.
133

 By 1959 however, children were beginning to emerge no 

longer as passive recipients but as subjects of international law, recognised as being able to 

enjoy specific rights and freedoms.
134

 The 1959 Declaration was the springboard for the 

initiative to draft a Convention.
135

 This is very significant in the development of children’s 

rights. 

2.6.3 The Convention against Discrimination in Education 1960 

The UN specialised agencies have also contributed in producing Conventions which protect 

human rights and fundamental freedoms, UNESCO is one of these agencies. The General 

Conference of UNESCO adopted, on 14 December 1960, the Convention against 

Discrimination in Education. The Convention entered into force on 22 May 1962 and as at 

2010 one hundred states, including Nigeria, have become state parties. The purpose of the 
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Convention is to eradicate all forms of discrimination in education, in other words, it is aimed 

at ensuring the equality of opportunity for all in having access to education. 

Article 1 of the Convention provides that: 

…the term discrimination includes any distinction, exclusion, limitation or preference which 

being based on race, colour, sex, language, religion or other opinion, national or social origin, 

economic condition or birth, has the purpose of nullifying or impairing equality of treatment 

in education and in particular: a) Of depriving any person or group of persons access to 

education of any type or level; b) Of limiting any person or group of persons to education of 

an inferior standard; c) Of inflicting on any person or group of persons conditions which are 

incompatible with the dignity of man. 

The Convention states that the term education refers to all types and levels of education and 

includes access to education, the standard and quality of education and the condition under 

which it is given.
136

 This thesis focuses on primary education which is the foundation of the 

education of the child. The issue of non-discrimination in education is very vital to the 

enjoyment of the right to education for the child because there can be discrimination based on 

gender, ethnicity or physical disability, particularly in Africa. It is noteworthy that the 

Nigerian Constitution also has specific provision for the protection of the child from any form 

of discrimination.
137

 There is no known case where the complaints mechanisms of this 

Convention have been tested or where individuals or groups whose rights to education have 

been violated have sought relief under the Convention. The UNESCO Convention will be 

discussed in much detail in chapter three. 

2.6.4 The 1966 International Covenants 

These two human rights covenants were the first legally binding international agreements, 

with the ICESCR including the right to education. The ICESCR was the first to enter into 

force before the ICCPR.
138

 The ICESCR   obligates the state to ensure economic, social and 

cultural rights are enjoyed by all. The ICESCR enshrines in Article 13, the right of every one 

(including children) to education and obligates that primary education should be free and 

compulsory to all. State Parties are obligated to implement all the rights in the ICESCR to the 

maximum of its available resources with a view of achieving progressively the rights 
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recognised in the covenant.
139

 It is the ICESCR which is more relevant to this thesis as it 

provides specifically for the right to education. 

The ICCPR complements the ICESCR.
140

 Children are entitled to benefit from all the 

relevant rights contained in the ICCPR,
141

 and its article 24 specifically adopts special 

measures for the protection of children providing as follows: 

Every child shall have without any discrimination as to race, colour, sex, language religion, 

national or social origin, property or birth, the right to such measures of protection as are 

required by his status as a minor on the part of his family, society and the state. 

Van Bueren has noted that by virtue of article 24, a child is entitled to special measures of 

protection in addition to the measures under article 2, which provides that state parties are 

under a duty to take to ensure that all individuals enjoy the rights enshrined in the ICCPR.
142

  

Prior to the adoption of the CRC, child rights claims on behalf of juveniles were brought 

under the ICCPR and ICESCR and both covenants still serve as alternative mechanisms for 

the recognition and enforcement of children’s rights.
143

 The ICCPR requires the immediate 

application of its provisions, whereas the ICESCR according to its Article 2 provides for the 

progressive implementation of the rights in the Covenant. The reason is that economic and 

social rights require State’s resources for its implementation hence, they are positive rights, 

and right to education is grouped under socio-economic rights. 

The right to education is protected in Articles 13 & 14 of ICESCR and the ICESCR 

Committee expounded on the right in its General Comments 13 & 14. article 13(1) also 

establishes three additional aims of education in addition to the aims under Article 26 of the 

UDHR, these are; the development of a sense of dignity, the enabling of all persons to 

participate effectively in a free society and the promotion of understanding, tolerance and 

friendship among ethnic groups as well as nations, racial and religious groups.
144

 Articles 13 

(3) contains other important expressions concerning education. The article obliges states to 

establish minimum education standards for all educational institutions, whether established 

by states or individuals. All the obligations under article 13 can be summarised under three 
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types of obligations – these are obligations to respect, protect and fulfil.
145

 Article 14 of the 

ICESCR requires State Parties to work out and adopt detailed plans for the progressive 

implementations of the right to education. This provision was only made for the right to 

education. The reason was because at its drafting, most representatives agreed that the right to 

education justified the inclusion of a special implementation clause, even though similar 

provisions were not made with regard to other rights in the Covenant.
146

 Still thinking that a 

child’s specific human rights instrument is necessary, Van Bueren argues that because an 

international instrument is capable of being applied to children does not mean it integrates a 

definite child centred approach setting out all the rights essential to ensure the protection of 

children.
147

 In other words, she is justifying the need for a child specific international 

instrument. 

2.6.5 Convention on the Rights of the Child 1989  

The UN General Assembly unanimously adopted the CRC on November 20 1989.
148

  The 

CRC is the most widely ratified human rights treaty in the world and was ratified by Nigeria 

on16 April 1991. Only the United States of America and South Sudan are yet to ratify the 

Convention. The CRC does not place children’s rights within a hierarchical framework,
149

  as 

all human rights are indivisible as declared by the Vienna Declaration.
150

  

The CRC is unique because it protects the broadest scope of fundamental human rights ever 

brought together within one treaty - economic, social, cultural, civil and political.
151

 It is the 

first binding international treaty to incorporate civil, political, economic, social and cultural 

rights into one treaty, placing equal emphasis on all these rights.
152

 The CRC was adopted by 

the UN General Assembly, with the intention of protecting the civil political rights and 

economic social and cultural rights of all children.
153

 The CRC encompasses the rights 

expressed in the ICESCR and the ICCPR but that the rights recognised in the CRC are 

incomparably more expansive.
 154
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Von Struensee opined that the CRC recognises four categories of substantive rights: survival, 

development, protection, and participation rights.
155

  The CRC protects the child’s right to 

education for the development of the child.
156

 Right to education is a development right. The 

participation rights recognised by the CRC proceed on the premise that the child has a right to 

be heard. To ensure the child’s right to be heard, the CRC grants the child the right to 

freedom of expression and also the right to be heard in matters affecting his/her welfare. It 

should be noted that all these can only be demanded by the child if she/he has at least basic 

education, also the child’s right to survival such as provision of adequate nutritious food and 

clean drinking water can only be recognised or learnt through provision and access to basic 

education. The right to education is pivotal to the enjoyment of all the other rights. 

Article 3 introduces the principle of the ‘best interests of the child as a primary consideration’ 

in all actions concerning the child. It is noted that this principle is reiterated in numerous 

articles in the CRC which is a reflection of the standard with which compliance of the 

‘provisions’ requirements of the CRC will be measured.
157

 Articles 28 and 29 of the CRC are 

the main concern in this thesis as they deal with the right to education which includes the 

right to free and compulsory education. Article 29 of the CRC explicitly expressed the aims 

of education from the child’s perspective.
158

 This is further confirmed by the CRC Committee 

in its General Comment No1 the Aims of Education
159

 where the Committee notes in respect 

of Article 29 of the CRC as follows: 

[…] The aims of education that it sets out, which have been agreed to by all state parties, 

promote, support and protect the core value of the value of the Convention: the human dignity 

innate in every child and his or her equal and inalienable rights….
160

  

The goal is to empower the child by developing his or her skills, learning and other 

capacities, human dignity, self-esteem and self-confidence. The Committee states further that 

Article 29 emphasises the message of child-centered education:- that the key goal of 

education is the development of the individual child’s personality, talents and abilities, in 

recognition of the fact that every child has a unique characteristic, interest, abilities and 
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learning needs.
161

 In essence, education should enable a child to develop his/her characters 

and also be able to live a fulfilled life within the society. 

Article 28 obligates State parties to make primary education compulsory and free to all. In the 

article, states are required to take measures to encourage regular attendance and ensure 

reduction of drop-out rates. In order to achieve this, schools must be; free without any 

indirect costs, with well trained teachers and relevant curriculum, school buildings must be 

safe and have enough sanitation facilities, classes must not be overcrowded. Article 28 also 

promotes and encourages international cooperation in matters relating to education, pointing 

out that particular attention should be taken of the needs of developing nations, because of the 

realisation of the fact that some developing countries might need financial assistance to fund 

the running of the free primary education programme. In Article 29 the aims of education are 

articulated. The article also provides for the liberty of private individuals and organisations to 

establish private institutions. Chapter three of this thesis analyses in detail the elements of 

free and compulsory primary education.  

The CRC Committee, like the ICESCR Committee, publishes its interpretation of the content 

of its provisions in the form of General Comments on thematic issues. General Comments 

carry considerable weight and serve an important function of defining and clarifying 

interpretation of provisions or other related topics in the instrument in order to assist and 

promote further the implementation of the Convention. General Comments, though not 

legally binding, serve as important jurisprudential functions to the meaning of rights and 

duties under the CRC. It is important to consult the General Comment when assessing the 

State party’s obligation in respect of a particular right because it elaborates the specific right 

in question. Since 2001, the Committee has issued seven General Comments which cover 

various topics including the aims of education, adolescent health, early childhood, and 

HIV/AIDS. “The aim of education’’ is the first of the General Comments issued by the CRC 

Committee.
162

 It expounds on articles 28 and 29 of the CRC.  General Comment 1 will also 

be dealt with in detail in chapter three of this thesis. It is noteworthy that the CRC made no 

mention of pre-primary education; it focuses on primary, secondary and tertiary education. 

With child specific human rights instruments now enacted, the rights of the child are 

protected and the right to free, compulsory primary education is established. 
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2.6.6 The African Regional Child Rights Treaty  

Africa is the only region with a region-specific child’s right instrument, namely the African 

Charter on the Rights and Welfare of the Child (ACRWC). It was claimed that the CRC was 

initiated and drafted by the Western nations. Muyila argued that the CRC is a western 

phenomenon and that with the exception of Senegal and Algeria, few African countries 

participated consistently in its drafting process.
163

 Ankut too affirmed this, expressing that; 

“In the drafting process of the CRC, it was claimed that few African countries participated, as 

a result issues pertinent to African children are not likely to be articulated in as strong and 

enforceable terms as deserving of problems of such magnitude.
164

 This was also confirmed by 

Viljoen when he stated that the reasons why an African regional charter was adopted were the 

sidelining of Africans from the UN drafting process and the exclusion of Africa-specific 

issues from the CRC.
165

 The OAU (now AU) deliberated that a complimentary instrument 

would be important in order to ensure the implementation of the CRC in African countries in 

the face of certain local conditions such as: severely depressed economy, widespread 

occurrence of armed conflict and resultant displacement of populations.
166

 The ACRWC in 

fact deals with certain African specific aspects, such as; prohibition of marriages or betrothals 

involving children,
167

 granting girls the right to return to school after pregnancy,
168

 and 

makes specific reference to care of the child by the extended families,
169

 this is very 

important in the African settings bearing in mind the community set up of the African 

traditional settings. The ACRWC also makes specific mention of protecting the child against 

negative social and cultural practices.
170

 Its novelty is that it requires the performance of 

duties not only on the part of both parents/guardian but also duties by the children, 

demanding that the child has a duty to obey a parent at all times.
171

 On the duty to obey 

parent at all times, Van Bueren cautioned, that the responsibility to respect parent and elders 

at all times is too questioning and general, and where family members are abusing or 

exploiting children to maintain that children are obliged to respect the abuser is a dangerous 
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precedent.
172

 Viljoen counters this argument expressing that the duty to obey must be 

counter-balanced against the child’s right to freedom of expression,
173

 as well as parents’ 

duty to ‘ensure that the best interests of the child as demanded under Article 29 (1)(a) are 

their basic concern at all times.
174

 Sloth Nelson and Mezmur,
175

 both point out that the duty to 

respect parents, elders and superiors, is akin to positive traditions that the ACRWC identifies 

as constituting an asset in the upbringing of African children. They elaborate further that it 

does not entail docility or unquestioning subservience. Associating with Sloth Nelson and 

Mezmur, it is submitted that the ACRWC will not contain provisions which will contradict 

the protection of the rights of the child. Therefore, the inclusion of duties for the child in the 

ACRWC is a step in the right direction. 

It might be argued that the ACRWC is a duplication of most of the rights already in the 

CRC.
176

 Although this might be correct, it must be noted that duplication of these rights that 

are in the CRC and now in the ACRWC is not a problem but a benefit, as it brings additional 

attention to important issues such as right to education, health and identity. The duplication is 

to stress the need for state parties to make available additional measures of enforcement for 

effective implementation of the treaty. The ACRWC is the first regional binding instrument 

proclaiming the human rights of children. It is a novel human rights document for African 

children. 

Article 11 of the ACRWC provides for the right to education which is the main concern of 

this thesis. Article 11 (2) states the aims of education, the provisions are similar to article 28 

of the CRC. Article 11(3) obligates State parties to provide free and compulsory basic 

education. The CRC stipulates provision of free and compulsory ‘primary’ education, 

whereas the ACRWC stipulates free and compulsory ‘basic’ education. According to the 

UNESCO’s ISCED, basic education comprises primary education (first stage of basic 

education) and lower secondary education (second stage). Universal Basic Education (UBE) 

is regarded as priority for developing countries,
177

 and it is also the focus of EFA initiative. In 

reality, most countries in Africa are not able to provide free primary education for their 

children, so to extend the free education scheme to cover an additional three years of 

secondary education is being over ambitious, because it is easier to start with six years of free 
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education and gradually move up than to start with nine years of free education which will be 

difficult to sustain. Thus the focus of this work is on primary education only.  

Having enumerated the relevant international and regional human rights instruments has 

enabled me to lay down the basis of international legal obligations on the right to education, 

because these instruments bear witness to the importance that State Parties and the 

international community attach to realising the right to education. ‘International law has a 

long pedigree of involvement with education.’
178

  

2.6.7 The Right to Education as Part of Customary International Law:  

So long as international human rights treaties do not enjoy universal ratification, treaties will 

be an incomplete means of attaining the goal of universal recognition for human rights.
179

 

Customary international law fills this gap, because it binds those states not party to a treaty- 

provided that the relevant norm has become a rule of customary international law.
180

 The 

Statute of the International Court of Justice instructs the Court to apply ‘international custom 

as evidence of a general practice accepted as law’ in deciding disputes submitted to it.
181

 The 

existence of such a rule has to be proven by demonstrating two elements: that there must be 

practice generally adhered to by states (usus) which states regard as legally binding (opinio 

iuris). Unlike treaties, customary international law binds also those states which never 

recognised it formally. International courts and tribunals have relied on international 

declarations and agreements and national constitutions and laws to assist them in determining 

whether a norm qualifies as customary international law.
182

 There has to be widespread 

evidence of consistent practice by states conforming to a certain norm. 

With respect to right to education, the question may be asked whether, in view of the many 

national and international documents which deal with educational issues, the right to 

education may be considered to have become part of customary international law. Knight, 

who is a proponent of the proposition, refers to the fact that the right to education is protected 

at the international level under UDHR, ICESCR and CRC, and that the right to education is 

also protected at the regional level under ACHPR and ACRWC, this qualifies it as a 

customary norm of international law.
183

 He notes that a norm attains that status if it is a 
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‘general practice accepted as law’.
184

 With respect to the UDHR, it has been stated that most 

of its provisions, in themselves, have acquired the force of customary law.
185

 Louis Sohn is of 

the opinion that ‘the Declaration, as an authoritative listing of human rights has become a 

basic component of international customary law binding on all states, not only on members of 

the United Nation.
186

 According to this view, article 26 of the UDHR on the right to 

education would therefore be binding as customary law. It can be asserted, however, that two 

educational principles have become part of customary international law, namely the right to 

free and compulsory primary education and the right not to be discriminated against in the 

enjoyment of educational rights.
187

  The right to free and compulsory primary education is 

protected in many international instruments .The language of the various provisions in the 

instruments is remarkably uniform. The tone is obligatory.  Most texts use the word ‘shall’ to 

express the nature of the state’s duty. Beiter is of the opinion that a state which has not 

ratified the ICESCR which guarantees the right to free and compulsory primary education in 

Article 13(2) (a) and the right not to be discriminated  against  in the enjoyment  of 

educational rights in article 13 read with article 2(2), will nevertheless, be obligated to realise 

these rights as the state’s obligations flow from customary international law.
188

  Also many 

national constitutions and laws protect the right to free and compulsory primary education. 

On the basis of such consideration, it has quite correctly been claimed that the denial of a free 

primary education to children is thus a clear violation of this customary right under 

international law.
189

 

2.7 Domestication of the children’s rights in Nigeria 

Ratification is an important first step. International human rights are not worth the paper it is 

written on, unless it is absorbed and made part of national law and policy.
190

 The effect of a 

human rights treaty will be greatly reduced if it is not domesticated into the laws of the State 

Parties. 

The purpose of imposing international obligations on state parties to international and 

regional human rights instruments is to ensure that the rights and freedoms guaranteed under 
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the instrument are translated into practical reality for those whom the said rights and 

freedoms are designed to protect. Rights and freedoms themselves are of little value if they 

are not translated into practical reality.
191

 This is effected through application of the 

instrument as part of the domestic law either by way of incorporation or transformation. The 

municipal law of each country states the required mode of incorporation of the treaty, and 

where this is not expressly stated it could be inferred from the type of legal system in 

operation in the country. Usually, common law countries adopt dualism while civil law 

countries are monist. Under Dualism, domestic law-making (enabling legislation) is required 

to incorporate international law into national law in order to domesticate it. This can be done 

either by amendment of existing laws or adoption of new domestic legislation in line with the 

treaty. A close scrutiny of the Nigerian Constitution reveals that Nigeria has adopted a dualist 

approach.
192

 Under international human rights law, state parties are normally obliged to: 

‘Undertake all appropriate legislative, administrative and other measures for the 

implementation of the rights recognised in the relevant convention’.
193

States are required to 

ensure that the national laws meet with the standards of the treaty. 

 Under the Nigerian Constitution, the executive arm of the government enters into 

international treaty agreements. For the treaty to be enforceable it must be enacted by the 

federal legislative arms; the Senate and the House of Representatives. These two ‘houses’, 

are empowered under the constitution to enact laws for the purpose of implementing 

treaties.
194

 In the case of a treaty on matters 
195

 not on the exclusive legislative list, such a 

treaty shall not be presented to the President for assent and shall not be enacted unless it is 

ratified by majority of all the state legislative houses of assembly in the federation.
196

 Once 

treaties acquire a national status after passing the necessary procedures, it is important to 

determine the status of treaties vis a vis other domestic laws. If treaties are not given a higher 

hierarchy or given a lower position against other domestic laws, this will affect their effective 

implementation especially if they conflict with the national law. The Constitution of Nigeria 

states unequivocally that ‘The constitution is supreme to all other laws.’
197

 This includes 

human rights treaties. In Nigeria the status of treaties vis a vis municipal laws was clarified 
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by the Supreme Court in the case of Abacha v. Fawehinmi in 2000.
198

 The court held that; a 

treaty when enacted into law by the National Assembly is a statute with ‘international 

flavour’. Being so if there is a conflict between it and another domestic legislation its 

provision will prevail.
199

 The reason is because the legislature does not intend to breach an 

international obligation.
200

 The domestic application of ACHPR into Nigerian legislation is 

discussed in chapter five of the thesis.  

To fulfil Nigeria’s obligation under the CRC and ACRWC to domesticate these treaties, the 

state enacted the Child’s Rights Act (CRA) 2003. The CRA is to a great extent inspired by 

them.
201

 The CRA is the national law that protects the rights of the child in Nigeria which 

will be discussed fully in chapter five of the thesis. Nigeria being a state party to the various 

international human rights instruments should fulfil its obligations, both legal and political in 

regard to providing free primary education for all children and in addition, monitor the 

implementation of this right effectively. 

2.8 Conclusion 

Although the concept of children’s rights has grown in importance and received international 

attention, unfortunately they are not universally protected effectively. For example in Africa, 

the participation rights in the CRC and the ACRWC are seen to be most radical and 

unacceptable as they are a challenge to the African culture.
202

 Harmful cultural and religious 

practices perpetrated on children in Africa remains a significant impediment to the realisation 

of the aims in the children rights instruments such as the CRC and the ACRWC. For 

example, a young girl ranks lowest on the ladder, if she is from Africa; her situation is even 

made worse as a result of cultural beliefs and traditional practices. She is the first to drop out 

of school; she is married off young to a man old enough to be her father and already has other 

wives. The African child has to contend with various problems such as poverty, inadequate 

medical facilities, war and forceful conscription into the military by rebel groups. It is 

apparent that ensuring the rights, welfare and dignity of children in Africa is a monumental 

challenge. Children in Sub-Saharan Africa face the gravest challenges for survival. 
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In this age of advanced technology, sadly Africa is lagging behind as a result of its high 

illiteracy rate. A lot of children remain in poverty and are uneducated, because it is 

unaffordable to the majority of children. Education will help ensure a safe, healthier life, 

contribute to the socio economic and cultural progress. More than two-thirds of children not 

in school live in Sub-Saharan Africa and South East Asia
203

 because education is not free and 

is unaffordable to children from poor households who are the majority of this group. The 

failure of a State to comply with the provision of free and compulsory primary education as a 

human right laid down in international agreements amounts to a violation of international law 

by the State. Therefore access for all children to free, compulsory and quality education must 

be assured by every State party to the relevant human rights instruments. In the quest to 

achieve education for all, treaty law is clear that; - states must make free and compulsory 

primary education a fundamental right. 

The next chapter discusses the principles of education. It examines right to education from 

human- rights based approach, expounding the legal obligation of states stemming from the 

right to education as structured according to the 4As scheme (making education available, 

accessible, acceptable and adaptable).  
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Chapter Three 

The Fundamental Principles of the Right to Education 

3.1 Introduction 

Having discussed the general rights of children in relation to their specific right to education 

in Chapter 2, this chapter focuses on the conceptual analysis of the fundamental principles of 

the right to education, with emphasis on the right to free compulsory primary education. 

Pursuant to international human rights principles, this thesis continues to use the human 

rights-based approach to interrogate the state’s obligations to fulfil and protect this right.  

As highlighted in the last chapter, the right to education is addressed in most international 

human rights instruments,
1
 which affirm that the aim of education is to promote the full 

development of human personality, strengthen respect for human rights and freedom, and 

promote understanding, friendship and tolerance among nations, racial and religious groups.
2
 

The right to education is often referred to as a ‘multiplier right’ because its enjoyment 

enhances other rights. For example, the enjoyment of a number of civil and political rights 

such as freedom of information, and the right to vote depend on a minimum level of 

education and literacy.  

The right to education relates to both quantity and quality, encompassing access to 

educational provision, as well as the elimination of discrimination at all levels of the 

educational system and continuous quality evaluation and improvement. The rights-based 

approach to education describes the situation in terms of the states’ obligations to respond to 

the right of the child to education. This approach is most essential for realizing the right to 

education in developing countries, as it identifies the state as the duty bearer and the children 

as the right holders. The states therefore are held accountable for the implementation of the 

right and children are entitled to claim the right to free primary education. Unlike the ‘needs-

                                                           
1 Article 26, Universal Declaration of Human Rights,(UDHR) 1948, G.A.Res 217, UNGAOR 3rd Sess.Supp. No127 at 71 

UN Doc A/80 (1948), International Covenant on Economic, Social and Cultural Rights (ICESCR) (1966), 993UNTS 3 

entered into force January 3 1976, Article 13; Convention on the Rights of the Child (CRC) (1989) G.A.Res44/25 

UNGAOR, 44th sess, Supp No49 at 167, UN Doc/44/49 (1989), entered into force 2nd September 1990 Article 28; African 

Charter on the Rights and Welfare of the Child (ACRWC) (1990), OAU/Doc/CAB/LEG/24.9/49(1990) entered into force 

Nov 29 1999, Article 11; and UNESCO Convention against Discrimination in Education (1960) entered into force 22nd May 
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2 Article 26, UDHR; Article 13(1) ICESCR; Article 29 of the CRC. 
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based approach’, which is often met out of charitable intentions, the rights based approach is 

based on legal obligations that the state must fulfil.
3
 Particularly, primary education deals 

with the fundamental basis of a child’s development and the development of society as a 

whole.
4
 While the Nigerian Child’s Rights Act 2003 obligates that primary schooling should 

be free and compulsory, this is not practically the case because pupils still have to pay for 

various levies and stationery which directly excludes many children from school, and this 

cannot be judicially challenged due to constitutional constraints as will be analysed later in 

chapter 5.  

The chapter is divided into three main parts: The first part evaluates the constituent 

components in the implementation of the right to education. These are grouped into three 

sections namely; the principles of human rights-based approach to education, the core 

contents and obligations of the right to education, and the aims and objectives of education. 

The second part discusses the key features of the right to education in international law, 

which are structured according to the 4As scheme, (Availability, Accessibility, Acceptability 

and Adaptability). It identifies and addresses the importance of these four essential features of 

education. The 4As scheme is the criteria that will be used in this thesis for evaluating the 

indicators for free primary education in Nigeria. This will reflect on and evaluate the level of 

realisation and enjoyment of the right to free primary education in the country.  The third part 

analyses the global commitments and target goals to ensure access to primary education for 

children globally. It is also argued that the dominant global approach to education has shifted 

focus from education as a human rights wherein primary education is free and compulsory, to 

education being a traded service, because the latter is the language approved by the 

international loan givers such as the World Bank and IMF which contradicts States’ 

obligations under the right to education. The resultant effect is that a lot of children in 

developing countries are excluded from schools because the notion of education as a right has 

been compromised. It is submitted that international cooperation is essential for facilitating 

the move towards a right-based education especially in countries whose governments are not 

able to guarantee fully free primary education for its children due to resource constraints. 
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The right to education mainly includes, as a necessary condition, three major actors: the state, 

which is the provider or funding body of public schools; the child, who is the bearer of the 

right to education and also under a duty to attend school where it is compulsory; the parents 

who have a duty not to prevent the child from attending primary school if it is free. The law 

cannot force the parents to ensure education for their children if it is beyond their means as 

many parents in poor countries are not able to afford the fees. The parents also have the 

freedom to choose their children’s education; this is aimed at preventing state’s monopoly of 

education.
5
  Article 18 CRC establishes that parents have the responsibility for the upbringing 

and development of the child.  

3.2 Constituent Components in the Implementation of the Right to Education 

Three essential components must be identified in the implementation of the right to 

education, these are; first, the programming must be a human rights based approach. 

Secondly, the core content which is the crucial element without which a right loses its 

fundamental importance as a human right must be met. Thirdly, in implementing the right to 

education it must fulfil the aims and objectives stipulated in the relevant international human 

rights laws.
6
 It is therefore clear that right to free and compulsory primary education should 

definitely be seen as a legal right with corresponding obligations for duty bearers, which 

requires compliance of the rights to be assessed and monitored with appropriate indicators 

and of which the violations are measured against internationally accepted standards.  These 

are discussed fully below in the chapter. 

3.2.1 Human Rights-Based Approach for the Right to Education 

A rights-based approach (RBA), also referred to as human rights based approach or human 

rights approach, has attracted enormous attention from the UN agencies, international civil 

society organizations (CSOs) and donors since the end of the 1990s.
7
 A rights-based 

approach to development is a framework that integrates the norms, principles, standards and 

goals of the international human rights system into the plans and processes of development. It 

is central to the premise of RBA that human beings have inalienable rights and a deprivation 

can often be addressed as a denial of rights. One of the most fundamental dynamics of a 
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human rights, and consequently of a rights-based approach, is that every human being is a 

rights-holder and that every human right has a corresponding duty-bearer. A rights-holder; is 

entitled to rights, is entitled to claim rights and is entitled to hold the duty-bearer accountable. 

Consequently, the states are duty-bearers and have the obligation to respect, protect, and fulfil 

the rights of the rights-holder. The overall responsibility for meeting human rights obligations 

rests with the state. This responsibility includes all the organs of the state such as executives, 

legislators, ministries, local authorities, judges and justice authorities, police, or teachers. All 

these are legal duty-bearers. The state as a legal duty-bearer also has a duty to regulate the 

actions of moral duty-bearers – e.g. parents, and guardians in the case of children, to ensure 

that they respect human rights. Right-based approaches seek to hold governments and other 

duty-bearers accountable and encourage rights holder to claim their rights. 

RBA has the following three pillars;
8
 first, all policies and programs should have the ultimate 

goal of advancing the protection and fulfilment of human rights as envisaged in the UDHR 

and other human rights documents. RBA strongly demands that policies and programs must 

advance human rights. Second, human rights standards laid down or derived from various 

human rights documents should direct the design, implementation and evaluation of all 

programs and policies of all sectors. This requirement seeks to test the systematic integration 

of human rights principles, universality, equality, accountability and rule of law, in all phases 

of the programming and policy process. Third, under human rights law, while individuals or 

groups of individuals are rights-holders, states and other non-state actors are the duty bearers. 

Thus, the national programs and policies must contribute towards building the capacities of 

states and non-state actors to discharge their obligation, and of individuals or groups of 

individuals to claim their rights. 

These principles are expounded into four concrete focus areas, which offer clear direction to 

RBA programming. These are; first, inalienability, indivisibility and interdependence of 

human rights, second, empowerment and participation, third, equality and non-

discrimination, and last, Accountability. The application of these human rights principles to 

the development process forms the fundamental basis of an RBA. 
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Inalienability, Indivisibility and Interdependence of Human Rights  

As reiterated in the Vienna Declaration, ‘[a]ll human rights are universal, indivisible and 

interdependent and interrelated’.
9
 This principle entails two things. First, all human rights 

must be given the same attention. There is no hierarchical order whatsoever between civil and 

political rights, on the one hand, and economic, social and cultural rights, on the other. 

Second, the interdependence and interrelatedness of rights entails that the protection and 

fulfilment of one right often depends on the protection and fulfilment of other rights. This in 

turn, calls for collaboration among different sectors for fruitful implementation of national 

programs, strategies and policies. Interdependence and indivisibility of human rights require 

engaging a wide range of stakeholders to promote collaboration among sectors and levels of 

government, and external partners. Speaking in respect of the right to education, Tomasevski 

endorsed the principle by stating that the right to education embodies elements of economic, 

social and cultural rights as well as civil and political rights.
10

 

Empowerment and Participation  

Under a RBA, individuals are not simply recipients of goods and services. All persons are 

entitled and expected to engage meaningfully in society at the community and state level. 

They have the right to actively, freely and meaningfully be involvolved in all matters 

affecting their lives. To that end, government institutions must be transparent and ensure 

access of individuals to information. Coomans points out that the right to education is an 

empowering right as it increases the individual's means to control his or her life and the 

ability to claim rights against the states.
 11

  As regards children, child’s participation is an 

essential guiding principle of both the CRC
12

 and ACRWC.
13

 Children’s participation is 

about listening to them, taking them seriously and understanding children’s issues through 

their point of view. However, it does not entail that children's opinions should be 

automatically endorsed. It requires a process of dialogue in which children are given the 

opportunity to influence decisions. In such a process, adults should provide direction and 
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doc.A/CONF.157/23, para. 5.    
10 Tomasevski, Katarina  Annual Report of the Special Rapporteur on the right to education- Katarina Tomaevski, 11 
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guidance to children while considering the child’s views in a manner consistent with the 

child's age and maturity. In genuine child’s participation the process must be free from 

pressure and manipulation. In addition, it should be ensured that the most disadvantaged and 

marginalised children have opportunities to participate and make their voices heard. 

Education is an important empowering tool for children. 

Equality and Non-Discrimination  

International human rights law strongly condemns discrimination on unjustifiable grounds. 

The various human rights instruments guarantee the right of individuals to be free from 

discrimination on the grounds of race, colour, sex, language, religion, political or other 

opinion, national or social origin, property, birth or other status.
14

 The term ―other status‖ in 

the human rights instruments shows that the grounds of discrimination are not exhaustive. 

Other grounds, not explicitly stated, such as age, and disability, are also prohibited. Thus, 

States should refrain from putting in place laws, policies and programs that directly or 

indirectly exclude people. Under a RBA, ‘the ground is level’, no one is singled out for 

special favour, no distinction based on colour and no one is identified as being superior or 

inferior. All are equal. Rights-based education is non-discriminatory; it includes all children 

regardless of geography, ethnicity, economic status or disability. Non- discrimination in 

respect to right to education is discussed in detail later in the chapter. 

Accountability  

States are the primary duty-bearers for the protection and promotion of human rights. Under a 

RBA approach, States should be accountable in the event of their failure to live up to their 

human rights obligations. Human rights law has devised a framework within which 

individuals can seek remedies where their rights are infringed before appropriate judicial or 

quasi-judicial organs according to the rules and procedures determined by law. Apart from 

legal redress, accountability requires effective monitoring system and transparency of actions. 

In the context of right to free and compulsory primary education, transparency entails a host 

of obligations on States, such as ensuring the availability of information pertinent to the 

implementation of free primary education. The budgetary allocation and disbursement or 

funds for free primary education programme education should be available to all. Ferguson 

argues that to talk in terms of rights is in itself a - 'vehicle’ for increasing the accountability 

                                                           
14 UDHR Article 2,ICESCR Article 2(2); ACRWC in Article 3; UNESCO Convention against Discrimination in 

Education,1960, Article 1(1). 
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of government organisations to their citizens and consequently increasing the likelihood that 

policy measures will be implemented in practice'. 
15

 While the State is the principal duty-

bearer with respect to the human rights of the people living within its jurisdiction, the inter-

national community also has a responsibility to help realize universal human rights. Thus, 

monitoring and accountability procedures must not only extend to States, but also to global 

actors-such as the donor community, intergovernmental organizations, and international 

NGOs, all whose actions bear upon the enjoyment of human rights in any country.
16

 Uvin 

argues, ‘the very move from charity to claims brings about a focus on mechanisms of 

accountability’.
17

 

While the fundamental human needs are the basis of human rights there are some notable 

differences between needs and rights. Human rights go beyond the notion of physical needs 

and include a more holistic perspective of human beings in terms of their civil, political, 

social, economic, and cultural roles. Rights always trigger obligations and responsibilities, 

whereas needs do not. Rights cannot be addressed without raising the question of who has 

obligations in relation to these rights. This automatically raises questions about the actions 

and accountability of duty bearers. People are often expected to be grateful when their needs 

are met; this is not the case when people’s rights are met. It is therefore wrong to be 

campaigning for ‘the needy children’, but rather advocate support for these group of children 

as equal human beings in their efforts to claim their rights and address the poverty, suffering 

and injustice in their lives particularly in respect of their education. The shift in development 

thinking introduced by RBA is well illustrated when compared to traditional charity- or 

needs-based approaches to development. A rights-based approach, for example, is likely to 

give priority to severe or gross types of rights violations even if these affect only a small 

number of children, while needs-based approaches would offer a basis for justifying a focus 

on less severe types of violations that affect a larger number of children.
18

 In applying rights-

based–education, there should be focus on legal and institutional frameworks and promotion 

of the rule of law. The justice mechanism for seeking redress in case of violation must also be 

in conformity with human rights principle and standards. 

                                                           
15 Ferguson, C. Global Social Policy Principles: Human Rights and Social Justice, (London: DFID, 1999), p23. 
16 UNOHCHR, Draft Guidelines: A Human Rights Approach to Poverty Reduction Strategies, available at 

www.unhchr.ch/development/povertyfinal.html,  2002, paragraphs2 3 & 230. 15 
17 Uvin, P. Human Rights and Development, (Bloomfield: Kumarian, 2004), p131. 
18 UNICEF, A Human Rights –Based Approach to Education for All: A framework for the realisation of children’s rights to 

education and rights within education, (Paris: UNICEF 2007) p.10 

http://www.unhchr.ch/development/povertyfinal.html
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 To sum up, the core human rights principles that should direct and be integrated in free 

primary education programs, strategic plans, policies and laws are: the interdependence and 

indivisibility of rights, participation, non-discrimination, accountability. Non-discrimination 

enjoins States not to put in place laws, policies and programs that directly or indirectly 

exclude people. The principle of accountability under a RBA requires States to be responsible 

for violations of human rights, to have effective remedies for victims of human rights 

violations and to put in place effective monitoring and enforcement mechanisms. If claims 

exist, methods for holding those who violate claims accountable must exist as well. If not, the 

claims lose meaning. Having described the significance of RBA to education programming, it 

is imperative to discuss the core content of the right to education. 

3.2.2 The Core Content of Right to Education 

Generally the ICESCR Committee has outlined a minimum level for each right which is the 

duty of State Parties as per General Comment 3 on Article 2(1) of the ICESCR.
19

 The core 

content of a human right refers to the entitlements which make up the right. It is that essential 

element without which a right loses its substantial significance as a human right. Alston has 

argued in favour of the use of the term ‘core content’, proposing that each right must give rise 

to an absolute minimum entitlement.
20

 The minimum core content is a minimum acceptable 

standard from below which indicates a violation. Minimum core content is not a fixed 

ceiling; the standard rises as the country’s condition improves, but does not go lower. It has 

been criticised that the minimum core directs attention only to the performance of developing 

states.
21

 

Specifically, the ICESCR Committee has expounded the minimum core obligation with 

respect to the right to education to include four main obligations;  

…to ensure the right access to public educational institutions and programmes on a non-

discriminatory basis; to ensure that education conforms to the objectives set out in Article 

13(1); to provide primary education for all in accordance with Article 13(2) (a); and to ensure 

                                                           
19 CESCR General Comment No3 The Nature of States Obligation (Article 2 para 1 on the Covenant, (1990), UN Doc 

E/1991/23. 
20 Alston, P., ‘Out of the Abyss: ‘The Challenges, Confronting the New UN Committee on Economic, Social and Cultural 

Rights’, (1987) 9 Human Rights Quarterly, 332-381 at 353. See also The Limburg Principles on the Implementation of the 

International Covenant on Economic, Social and Cultural Rights (1986), UN DocE/CN.4/1987/17, Principle no 56.. 
21 Craven, M. The International Covenant on Economic, Social and Cultural Rights: A Perspective on its Development, 

(Oxford: Oxford University Press, 1995), p 34. 



93 

 

free choice of education by parents without interference from the State provided the 

institution conforms with minimum educational standards’.
22

 

Other elements which may be inferred from these provisions are that primary education shall 

be free and compulsory to all, there should be respect for parents’ freedom to choose schools 

for their children, the liberty of individuals and bodies to establish educational institutions 

must be respected. Another obligation states that the States must adopt a detailed plan of 

action for progressive realisation of securing free primary education in their jurisdiction 

within two years of becoming a state party to the ICESCR.
23

 After the two years, minimum 

core obligations apply irrespective of the availability of resources of the country concerned or 

any other factors and difficulties.
24

 In all cases, however, full realization of the rights depends 

on the availability of adequate financial and material resources. Nonetheless, as established 

by the Limburg Principles 2528,
25

 and confirmed by the developing jurisprudence of the 

ICESCR Committee, resource scarcity does not relieve States of certain minimum obligations 

in respect of the implementation of economic, social and cultural rights including the right to 

education.
26

 Documentation and monitoring violations of the minimum core obligations of 

the state should be carried out by the relevant actors, NGOs and international organisations. 

The obligation to ensure minimum content of the right to education of the child is an 

obligation of immediate nature.
27

 The requirement to take measure within a reasonable time 

thus applies to measures that go beyond the minimum core content of the right to education.
28

 

3.2.3 Aims of Education  

The human rights legal framework contains a number of principles with regards to the aims 

and objectives of education, which are set out in the various international human rights 

instruments. For example, Article 26(2) of the UDHR provides that: 

Education shall be directed to the full development of the human personality and to the 

strengthening of respect for human rights and fundamental freedoms. It shall promote 

understanding, tolerance and friendship among all nations, racial or religious groups and shall 

further the activities of the United Nations for the maintenance of peace.  

                                                           
22 CESCR, General Comment No 13 The Right to Education, E/C.12/1999/10 para57. See also Articles 13(3) and (4). 
23 Article 14 ICESCR, State is obliged to work out and adopt a detailed plan of action within two years. A state cannot 

escape the obligation to adopt a plan of action. 
24 Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, (1998) 20 Human Rights Quarterly  pp.691-

704, para 9. 
25 The Limburg Principles on the Implementation of the International Covenant on Economic, Social and Cultural Rights 

(1986), UN Doc E/CN.4/1987/17, Principle no 56. 
26 Maastricht Guidelines, note24, para10. 
27 Coomans, note 11, p.200. 
28 Ibid 
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The first three objectives, omitting the UN’s promotion, have since been incorporated in 

binding form in Article 13(1) of the ICESCR.
29

 Article 29 of the CRC also explicitly 

expressed the aims of education from the child’s perspective.
30

 This is further confirmed by 

the CRC Committee in its General Comment No 1 on the Aims of Education
31

 where the 

Committee notes in respect of Article 29 of the CRC as follows: 

The aims of education that it sets out, which have been agreed to by all state parties, promote, 

support and protect the core value of the value of the Convention: the human dignity innate in 

every child and his or her equal and inalienable […] The goal is to empower the child by 

developing his or her skills, learning and other capacities, human dignity, self-esteem and 

self-confidence. […] [T]he curriculum must be of direct relevance to the child’s social, 

cultural, environmental and economic context and to his or her present and future needs and 

take full account of the child’s evolving capacities, teaching methods should be tailored to the 

different needs for different children.
32

  

The ICESCR Committee, in its General Comment No.13,
33

 has also expounded this provision 

by referring to the aims and objectives of education stated in other human rights documents 

and declarations, stating that the Committee takes the view that States parties are required to 

ensure that education conforms to the aims and objectives identified in Article 13(1), as 

interpreted in the light of  Article 1, World Declaration on Education for All (Jomtien, 

Thailand, 1990); Article 29(1), of the CRC, the Vienna Declaration and Programme of Action 

(Part I, para. 33 & Part II, para. 80) and the Plan of Action for the United Nations Decade for 

Human Rights Education (para. 2). The Committee noted that while all these texts closely 

correspond to Article 13(1) of the ICESCR, they also include elements which are not 

expressly provided for in Article 13(1), such as specific reference to gender equality. These 

new elements the Committee described as implicit in and reflecting a contemporary 

interpretation of Article 13(1). The Committee notes further that these objectives reflect the 

fundamental purposes and principles of the UN as enshrined in Articles 1 and 2 of the UN 

Charter. These are also found in Article 26(2) of the UDHR. Education goes beyond the 

achievement of literacy and numeracy but must enable individuals to develop ‘the 

personalities, talents and abilities and to live a full and satisfying life within society’.
34

  

                                                           
29 Van Bueren, G, The International Law on the Rights of the Child (Dordrecht: Martinus Nijhoff Publishers, 1994), p.254. 
30 Ibid 
31 CRC General Comment 1 The Aims of Education Article 29(1), CRC/GC/2001/1, 17 April 2001. 
32 Ibid,  para12. 
33 CESCR General Comment No.13, para 5. 
34 CRC General Comment 1, para 2. 
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Relatedly, article 18 of the ICCPR requires states ‘to have respect for the liberty of parents 

and, when applicable, legal guardians to ensure the religious and moral education of their 

children in conformity with their convictions’. Therefore, education shall also be in 

conformity with the parents’ religion. The ACRWC
35

 also regarded education as a tool for 

heightening awareness of ‘African morals, traditional values and cultures’ and for the 

‘promotion and achievements of African Unity and Solidarity’.
36

 The ACRWC reiterates the 

principles contained in other international human rights instruments and adds the preservation 

of African morals, values and cultures, as well as national independence; the promotion of 

African unity and solidarity; and the promotion of the child understanding of healthcare.
37

 

This provision is aimed at preserving African values and cultural identity, so the curriculum 

must portray positive African cultures. It recognizes the importance of imparting respect for 

human rights as well as for children’s identity, language and values, and for the national 

values of the country in which children are living. This is also reflected in Article 29(1)(c) of 

the CRC. Education must ensure that essential life skills are learned by every child and that 

no child leaves school without being equipped to face the challenges that he or she can expect 

to be confronted with in life,
38

 and should prepare children for a responsible life.
39

 

Van Bueren has remarked at the surprising detail of the aims of education in international 

law. She suspected States feel they can incorporate ambitious educational aims because they 

will not be held accountable for their non-fulfillment. She suggested that the CRC Committee 

ought to ask State Parties to provide detail on how they have implemented the aims at each 

level of education as guaranteed under the CRC.
40

 

3.3 The Key Features of the Right to Education 

The former UN Special Rapporteur on the Right to Education devised a scheme
41

 which 

embraces all the required contents for education, corresponding States’ obligations and the 

entitlements of the right holders. This scheme; the ‘4-A’ - scheme,
42

 was also adopted by the 

ICESCR Committee;
43

 and distinguishes between four interrelated and essential features of 

                                                           
35OAU Doc. CAB/LEG/24.9/49 (1990) entered into force 29 November 1999.  
36 Art. 11(2) (c) and (f)ACRWC 
37 Article11(2) ACRWC 
38 CRC General Comment 1,  para 9. 
39 Art. 29(1) (d) CRC 
40 Van Bueren , note 29, p.254. 
41 This scheme has been used for the first time by the then UN Special Rapporteur on the right to education, Tomasevski in 

her preliminary report, see UN Doc E/CN.41/1999/49, chapter II. 
42 The Right-to-Education http://r2e.gn.apc.org/node/1063 .   
43 CESCR, General Comments no13, para 6, see also; Article 13(2)(e) ICESCR. 

http://r2e.gn.apc.org/node/1063
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education which are availability, accessibility, acceptability and adaptability. These are very 

essential features of the right to education highlighted in this thesis and will serve as the 

benchmark against which primary education in Nigeria will be analysed. Using the ‘4-A’-

scheme would be a helpful tool for the interpretation of the right to education. It is meant to 

be a model strategy for action which would lead all children in Nigeria to be able to attain 

free primary education. The four components are elaborated below. 

3.3.1 Availability 

Availability relates broadly to the availability of an adequate number of functioning 

educational institutions, programmes and infrastructure for the right to be fulfilled.
44

 

Availability also refers to the provision of facilities such as sanitation and clean water, as well 

as enough classrooms. The public educational system should allow parents to choose in 

accordance with their religious and moral convictions schools for their children or wards.  

The indicators for availability elements are broadly, safe school buildings, sufficient numbers 

of qualified teachers, and availability of schools in rural areas. The indicators would also 

include sufficiency of school infrastructure, sufficient blackboards, tables, desks, chairs and 

space per class, adequate sanitation facilities, available clean drinking water, well ventilated 

classrooms, canteens, and recreational facilities. In quintessence, states have obligations to 

establish the legislative and policy framework, together with sufficient resources to fulfil the 

right to free primary education for every child, by providing each child with an available 

school place or learning opportunity, together with appropriately qualified teachers and 

adequate and appropriate resources and equipment. Without doubt, ensuring that primary 

schools are available for all children requires a considerable investment, where public 

funding is insufficient, poor states need to seek international assistance from richer states, 

international financial institutions such as the World Bank, regional banks, and international 

organisations.
45

 An avenue for education must be available to every child. This links to the 

element of accessibility.  

3.3.2 Accessibility 

Accessibility refers to education being a possibility to all children and it is a very crucial 

element of the right to education. The availability of education does not necessarily make it 

accessible to all. Accessibility has three overlapping dimensions: non-discrimination, 

                                                           
44 Ibid, para 6(a). 
45 Ibid paras 56 & 60 
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physical accessibility and economic accessibility. Education must be accessible to previously 

excluded and unreached children.
46

 In addition, education provided by the state should be of 

the same quality for all groups in society; girls and boys should be given the same quality of 

education. Physical accessibility refers to education being within safe physical reach for 

children, and economic accessibility refers to the affordability of education.
47

 

Non Discrimination in education:  

The fundamental principles established in the UNESCO Convention against Discrimination 

in Education is aimed at ensuring that education becomes truly inclusive by effectively 

reaching the unreached especially the poor, marginalised and the vulnerable groups, children, 

young people and rural population denied of equal access to education.
48

 Discrimination in 

education is a violation of rights and is proscribed by the UNESCO. The Dakar Framework 

for Action also emphasises the elimination of all forms of discrimination and prioritises the 

excluded, vulnerable and marginalised children.
49

 The principles of equality and non-

discrimination are embedded throughout the human rights framework and prescribe that all 

rights must be ‘exercised without discrimination of any kind as to race, colour, sex, language, 

religion, political or other opinion, national or social origin, property, birth or other status’.
50

 

The prohibition against discrimination enshrined in Article 2(2) of the ICESCR is subject to 

neither progressive realisation nor the availability of resources; it applies fully and 

immediately to all aspects of education and encompasses all internationally prohibited 

grounds of discrimination.
51

 In some circumstances, separate educational systems or 

institutions for groups, defined by the categories in Article 2(2), are not deemed to constitute 

a breach of the Covenant.
52

 According to the Article, separate institutions can be made for 

different sexes, religious or linguist groups without their focus on particular groups being 

considered discrimination.
53

 The bypass of what could be considered discrimination results 

from the principle enshrined in Article 2 of the UDHR and reproduced in the UNESCO 

Convention itself,
54

 by which parents are free to choose their children’s institutions other than 

                                                           
46 Article 2(2) and 3 ICESCR, Article 26 ICCPR, Article 2 CRC, and Limburg Principles at 35 and 37. 
47 CESCR General Comment no 13,  para 6. 
48 Article 1 UNESCO Convention against Discrimination in Education 1960.  
49 Dakar Framework for Action, Education for All: Meeting our Collective Commitments. Adopted by World Education 

Forum. Dakar, Senegal 26-28 April 2000. 
50UDHR Article 2, ICESCR Article 2(2); ACRWC in Article 3; UNESCO Convention against Discrimination in Education, 

1960, Article 1(1). 
51 Article 2(2) and 3 ICESCR, Article 26 ICCPR, Article 2 CRC and Limburg Principles at 35 and 37. 
52 CESCR, General Comment no13, para 33. 
53 Article 2(2) and 3 ICESCR, Article 26 ICCPR, Article 2 CRC and Limburg Principles at 35 and 37. 
54 Article 2(b) UNESCO Convention against Discrimination in Education 1960 
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those maintained by public authorities. However, such institutions must conform to minimum 

laid down standards and must not be aimed at securing exclusion of a group.
55

 The principle 

of non-discrimination extends to all persons of school age residing in the territory of a State 

party, including non-nationals and irrespective of legal status.
56

 All such discrimination are in 

direct contradiction with the requirements in Article 29(1)(a) of the CRC, that education be 

directed to the development of the child’s personality, talents and mental and physical 

abilities to their fullest potential.
57

 

The principle of non-discrimination in education is an immediate obligation, and it plays a 

key role in empowering marginalised groups such as women and girls, and helps to combat 

wider discrimination within societies. Non-discrimination applies to all aspects of education 

including access to education, the content of education, teaching methods, the outcomes of 

learning, education staffing, as well as laws, policies and administrative practices. States have 

a minimum core obligation to ensure that resources are allocated in a non-discriminatory 

manner. Therefore as States develop and expand educational programmes, particular 

segments of the population should not be passed over and States must not direct marginalised 

groups to an inferior standard of education.  

Van Bueren has noted that the right to education on the basis of equal opportunity is so 

fundamental to the child’s right to education that the drafters of the CRC made all other 

aspects of the right to education dependent upon it.
58

 Article 28(1) places a duty on State 

Parties to recognise the right of the child to education with a view to achieving the right 

progressively ‘on the basis of equal opportunity’. Verheyde has also pointed out that the 

principle of equality implies that special attention should be given to specific groups which 

are particularly vulnerable to discrimination in education and which consequently require 

special policies.
59

 This was also upheld by the Committee of Experts of the ACRWC in its 

decision on the complaints brought before it by the Open Society Justice Initiative (OSJI) on 

behalf of children of Nubian descent against the government of Kenya in 2011.
60

 The 

                                                           
55 Article 7 UNESCO Convention against Discrimination in Education 1960 
56 CESCR General Comment No 13,  para 3. 
57 CRC Committee General Comment No 1, para 10. 
58 Van Bueren,  note 29, pp245-248. 
59 Verheyde, M., Commentary on the UN Convention on the Right to Education Article 28, The Right to Education, (Leiden: 

Martinus Nijhoff, 2006), p.40. 
60 002/09  IHRDA and Open Society Justice Initiative on behalf of children of Nubian descent v. Kenya. 22 March 2011. 

A complaint was brought before the Committee of Expert of the African Charter on the Rights and Welfare of the Chid 

alleging violation of Article 3 of the ACRWC that the children of Nubian descent were treated differently from other 

children in Kenya. It was also alleged that the children of Nubian descent had less access to educational facilities for the 

fulfilment of their right to free and compulsory primary education than comparable communities who were not composed of 
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Committee’s recommendation was that the Government of Kenya should adopt a short-, 

medium- and long-term plan, including legislation, administrative and other measures to 

ensure the fulfilment of the right to education of these children. 

Gender equality has been a focal point at several international summits and conferences since 

the 1990s,
61

 and the elimination of gender disparity in primary and secondary education was 

one of the Millennium Development Goals aimed to be achieved by 2015.
62

 Article 11(3) (e) 

of the ACRWC obliges State Parties to take special measures to ensure equal access of girls 

to education. The Charter also highlights the entitlements of girls who become pregnant 

before completing their education and should ‘have an opportunity to continue with their 

education on the basis of their individual ability’.
63

 The high rate of illiteracy prevailing in 

sub-Saharan Africa countries remains an impediment to the advancement of women and to 

development in the region. 

State Parties are supposed to implement immediate measures both to prevent discrimination 

arising and to eliminate discrimination where it has already occurred.
64

 The measures are 

clearly set out: repeal any statutory, administrative instruction or practice which involves 

discrimination.
65

 This includes prohibiting any form of assistance provided by public 

authorities to educational institutions which restrict or express preference solely on the 

ground that pupils belong to a particular group
66

 and granting equal access to education to 

children who are residents and foreign nationals.
67

  

Physical accessibility - schools should be located within a safe physical distance to pupils. 

All learning environments must be both physically accessible for every child, including the 

most marginalised. Some children in rural areas have difficulties in accessing education due 

to a number of factors including distance or safety of travelling to the school. Also, few 

teachers are prepared to live in the rural areas, so there is always shortage of teachers and this 

                                                                                                                                                                                     
children of Nubian descent, which is a violation of Article 11(3) ACRWC. They claimed that there is de facto inequality in 

their access to available educational services and resources. 
61 The 1990 World Conference on Education for All (Jomtien), Article 3(3) of the World Declaration on Education for All; 

the 1995 World Conference on Women (Platform for Action, Beijing (UN Doc. A/CONF.177/20/Rev.1,1996), paras 263 and 

279); the 1990World Summit for Children (Plan of Action for Implementing the World Declaration on the Survival, 

Protection and Development of Children in the 1990, para 10); and the 2000 World Education Forum (Dakar) (Articles 7(ii) 

and (v) and 8(vi) of the Dakar Framework for Action. 
62 UN Millennium Developments Goals, http://www.un.org/millenniumgoals [accessed on 3rd May 2013]. 
63 Article 11 (6) ACRWC. 
64 Art 3 UNESCO Convention Against Discrimination in Education . 
65 Art 3(a) and (b) UNESCO Convention Against Discrimination in Education . 
66 Art 3(c) UNESCO Convention Against Discrimination in Education 
67 Art 3(d) UNESCO Convention Against Discrimination in Education  

http://www.un.org/millenniumgoals
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have a negative effect on the quality of education these groups of children receive.  The State 

is under an obligation to provide schools that are physically accessible to the learners. 

Economic Accessibility- Poverty has been identified as a key obstacle to the enjoyment of 

the right to education. As such, primary education should be delivered ‘free to all’ without 

hidden costs to ensure economic accessibility. Insufficient resources on the country level are 

a factor hampering truly free education and paying for the education of their children is 

beyond the means of many parents in the poor nations. 

 The word ‘free’ in Article 28 (1) (a) of the CRC means that education at the primary stage 

should be secured for all children regardless of family means.
68

 The term ‘free’ must be 

understood to mean that the delivery of elementary education itself would be free of charge 

but it is not as certain that other expenses of the student such as transportation costs, books 

and school uniforms would be covered. It must be noted that States are not required to make 

all primary education free,
69

 but shall, nevertheless, ensure that free primary education is 

available.
70

 The requirement that primary education be available free for all has been 

interpreted by the ICESCR Committee as guaranteeing the availability of primary education 

without charge to the child, parents or guardians.
71

 The CRC Committee considers the cost-

free aspect of primary education as crucial and therefore strongly recommends the states to 

fulfill this obligation.
72

 UNESCO too attaches high importance to the State obligations for 

free primary education, with the notion that ‘states’ ‘free’, ‘compulsory’ and ‘universal 

education for all’ is among the most clearly defined of the rights which governments have a 

duty and responsibility to make a reality.
73

 

Similarly, the 1990 Jomtien World Declaration on Education for All (EFA) and the 2000 

Dakar Framework for Action called for the implementation of universal free primary 

education. At the EFA meeting of November 2002 in Abuja Nigeria, the participating 

Ministers of Education recommended that, ‘governments in the global south must ensure that 

free and compulsory primary education is a right reflected in national legislation and 

                                                           
68 Newell, P & Hodgkin, R., Implementation Handbook for the Convention on the Rights of the Child, 3rded, (Paris: 

UNICEF, 2008) p.421. 
69Art 29 (2) CRC recognises the liberty of individuals and bodies to establish educational institutions. 
70 Newell & Hodgkin, note 68  p.421. 
71 CESCR General Comment No11 Plan of action for primary education (art 14),  E/C.12/1999/4 10 May 1999, para 7. 
72 Examples; CRC Committee, Concluding Observations: Senegal (UN. Doc. CRC/C/ 46, 1995), paras 128and 142; 

Zimbabwe (UN. Doc. CRC/C/ 54,1996), para 89; Kenya (UN. Doc. CRC/C/111, 2001), para 135; Cameroun (UN. Doc. 

CRC/C/111, 2001), paras 379-380; Ivory Coast (UN. Doc. CRC/C/ 108, 2001), paras 337-338; the Gambia (UN. Doc. 

CRC/C/111, 2001), para 452-453; and South Africa (UN. Doc. CRC/C/94, 2000), para 447. 
73 UNESCO’s Medium –Term Strategy 2002-2007 (31 C/4, para57) UNESCO, Paris. 
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practice’. Likewise, at another meeting on EFA in New Delhi, India in November 2003, the 

action agenda in the Communique issued after the meeting contains commitments by the 

Ministers to ‘[enact] national legislation to enforce children’s rights to free and compulsory 

quality education, prevent and progressively eliminate child labour and prohibit early 

marriage’.
74

 Despite these international and regional commitments, the current Nigerian 

Constitution still does not have a substantive provision declaring primary education to be free 

or compulsory. 
75

 

The push for free education is based on the notion that real developmental change in a 

country can only occur when the populace are educated. Free education is the only way to 

ensure compulsory education, and education was made compulsory in order to forge a 

collective identity. The global attention and call for universal free primary education 

uncovers many of the barriers to education and gives impetus in ensuring that all children, 

regardless of race, colour, gender, ethnicity, status or origin enjoy the right to education. 

The obligation of parents to ensure the education of their children is meaningless if parents 

cannot afford the direct or indirect costs of education and children are legally prohibited from 

working and thus cannot pay towards the cost of schooling. However, since ‘universal’ rule 

may not actually oblige parents or governments to implement free and compulsory education 

for all children if it is beyond their means, international human rights law therefore mandates 

progressive realisation of the right to education. This necessitates that every state must make 

provision for free education as soon as possible. 

In relation to economic accessibility, there have been controversies over the interpretation of 

the word ‘free education’. Some have argued that it is only tuition fees that should be free and 

some have counter-argued that other costs apart from tuition fees which the child is required 

to pay should also be free. Those who argue that only the fees should be free raise the issue 

that the quality of education will suffer in consequence, where the resources of the State are 

scarce.  

                                                           
74The Third Meeting of the High-Level Group on EFA New Delhi , 10 -12 November 2003  available; 

http://www.unesco.org/education/efa/global_co/policy_group/  accessed 13 November 2013 
75 S.18 (3) (a) provides that ‘…the Government shall as when practicable… provide free, compulsory primary education’. 

This is a progressive realisation meaning that right to education in Nigeria is a partial guarantee. In other words, government 

has deferred indefinitely efforts to ensure the full realisation of guaranteeing the right to education to the children, as no 

definite time is given to achieve this objective. Also in S.35 (1)(d) of the Constitution, as regards right to personal liberty, the 

section states that a child who is incarcerating shall not be deprived of his/her  liberty to attend school. This can be construed 

to mean that child who is incarcerating has a right of access to education, though such children do not attend the regular 
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Success in the delivery of free education is often measured in high enrolment rates. However, 

this does not accurately measure the quality of education delivered or the learning 

environment enjoyed. Though the quantitative side of the right to education is important 

(ensuring free primary education to all), this is not enough. The right to education is also 

about quality, culture and context. Increased budget allocation for the purpose of education 

(both for infrastructure and quality, e.g. new textbooks and the education of teachers) is 

therefore a precondition for any further development in this area. However, for a state 

battling with debt servicing this is not feasible. Therefore, the implication is that children who 

are not able to contribute to the cost of education are permanently shut out of schools, and 

most children in Sub-Saharan Africa fall in these latter group. 

Tomasveski has argued in favour of making tuition and other charges free in primary 

schools.
76

 She explained that while no tuition fees may be charged in primary education, 

many cannot afford the numerous and diverse fees that are often charged for enrolment, 

examinations, building/facilities charges and for extracurricular activities. These costs can be 

prohibitively high and prevent children from enrolling or force them to drop out before 

competing primary school. A person’s financial status profoundly affects his or her access to, 

and quality of education. In Nigeria, a large proportion of children from wealthy families 

attend private schools to secure access to quality education, which most poor families cannot 

afford. Poverty-based exclusion from qualitative education highlights the impossibility of 

alleviating poverty through education.
77

 Parents who cannot pay fees may be forced to keep 

their children out of schools even if education is compulsory. If education is accessible (i.e. 

available and free), children from disadvantaged or vulnerable categories will be able to 

benefit equally from the right to education. 

Levying charges in public primary schools is illegal in many countries but the law is often 

unknown or worse still ignored.
 78

  Even though there is global consensus on the need to 

make primary education free, there are also differing opinions in this regards. Controversies 

around the right to education concern the question whether it should truly be offered free, or 

whether guaranteeing access to education for those able and willing to pay a certain fee is 

more realistic, considering the level of economic development in many countries, particularly 

in Africa. The latter alternative is often promoted by international financial institutions; 
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although education is recognised as an important factor in poverty reduction, they do not 

appreciate it strictly as a human right. Thus, considering that the education sector in many 

developing countries is dependent on foreign lending and development programs, it remains a 

big challenge to move the development cooperation towards a human rights-based 

approach.
79

  

The level of development with regard to implementing free and compulsory primary 

education in Africa differs from country to country. For example, the South African 

Constitution states that everyone has the right to ‘[a] basic education, including adult basic 

education; and […] to further education, which the state through reasonable measures must 

make progressively available and accessible’,
80

 in the meantime, primary education is not 

free for everyone in South Africa.
81

 In some parts of Nigeria, the parents of school children 

bear the cost of the furniture and educational materials used by the children. The government 

stated in 2010 that there is no legislation that guarantees the right to education, and also 

reiterates its policy of cost sharing in the financing of education; parents and communities are 

expected to contribute to the education cost of their children in the form of user fees.
82

 Thus a 

child can be excluded from school for failing to pay the demanded charges, even if the 

parents are unable to pay them. Therefore it cannot be said categorically that primary 

education is freely guaranteed within the context of the Nigerian Constitution. 

It must be emphasised that no child should be denied the opportunity to complete a good 

quality primary education because it is unaffordable. Also child labour must not stand in the 

way of education. The inclusion of children with special needs, from disadvantaged ethnic 

minorities, children from remote and isolated communities, from urban slums and others 

excluded from education must be an integral part of strategies to achieve universal primary 

education.
83

 The ICESCR Committee has observed that: 

The nature of this requirement [that education is free] is unequivocal. The right is expressly 

formulated so as to ensure availability of primary education without charge to the child, 

parents or guardians. Indirect costs such as compulsory levies on parents (sometimes 
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portrayed as being voluntary, when in fact they are not) or the obligation to wear a relatively 

expensive school uniform should be eliminated.
84

 

However the Committee has noted that other indirect costs may be permissible, subject to 

examination on a case-by-case basis.
85

 However the Committee is yet to specify exactly 

which indirect costs may be permissible.  Legal guarantees may be a reflection of a 

government’s commitment to the right to education. Without an effective mechanism to hold 

the government accountable for compliance with that duty it is uncertain whether the 

government will comply and demonstrates the need for rights to be enforceable. 

Primary education must be compulsory, meaning that at the level of primary education, the 

States Parties are not only obliged to make primary education free, they also should make it 

compulsory. The principle of compulsory education is shared by several human rights 

treaties.
86

 It ensures that the child’s right to receive education shall not be impeded by for 

instance parental neglect, abuse or ignorance, cultural resistance or child labour. Many 

children would like to be able to attend compulsory education but because of a combination 

of factors, including the necessity to contribute to the family’s basic survival, the distance of 

rural schools, traditional opposition to the education of girls and the imposition of school 

fees, they are unable to receive even the minimum of education.  

The CESCR has commented as follows on the requirement of ‘’compulsory’’ education:  

The element of compulsion serves to highlight the fact that neither parents nor guardians nor 

the   State are entitled to treat education as optional the decision as to whether  the child 

should have access to primary education… 
87

 

Making primary education ‘compulsory’ is dependent on making it ‘free’. Parents cannot be 

forced to send their children to school, if it is unaffordable for them. To sum up, although the 

two pillars of primary education- free and compulsory are mentioned together in international 

human rights instruments,
88

 they are also essential in order to make primary education 
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accessible. Sadly, most developing countries including Nigeria do not currently guarantee 

effective enjoyment of the right to education.   

3.3.3 Acceptability 

Acceptability refers to the form and substance of education, including curriculum and 

teaching methods; these have to be relevant, culturally appropriate and of good quality
89

 and 

in accordance with the best interest of the child. Acceptability also includes a safe and 

healthy school environment. Acceptability addresses the form and substance of the education 

with regard to both quality and appropriateness.
90

 

The scope of acceptability of education has been broadened in international human rights 

jurisprudence to include a system of education that seeks to protect learner’s right on issues 

such as language rights, parental choice and discipline of pupils. It is submitted that a State 

must respect the freedom of individuals to be taught in his/her mother tongue and to attend 

the school of appropriate religious affiliation. Education should also respect the cultural 

identity of minorities and indigenous populations. In making education acceptable to children 

there should be respect for the child’s cultural identity. In many countries there is a 

significant proportion of children for whom the language of instruction is not their mother 

tongue imposing a major obstacle to learning. There is explicit obligation on States to ensure 

that all children can be taught in the dominant spoken language of the area, and States are 

entitled to determine the languages of instruction. 

The form of education including curricula and teaching methods have to be relevant, 

culturally appropriate and of good quality to students. The CRC Committee directs that the 

curriculum must be of direct relevance to the child’s social, cultural, environmental and 

economic context and to the child’s present and future needs taking into account the child’s 

evolving capacities.
91

 

The right of every child to a quality education enables him or her to fulfil his or her potential, 

realise opportunities for employment and develop life skills. To achieve this goal, education 

needs to be child-centered, relevant and embrace a broad curriculum and be appropriately 

resourced and monitored. In several developing nations, children go through schools without 

acquiring the basic competence in literacy and numeracy because of poor quality of teaching 
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and teaching materials. Acceptability requires a guaranteed quality of education, minimum 

standards of health and safety, and professional requirements for teachers which have to be 

set, monitored and enforced by the government.
92

  

Acceptability through the development of international human rights law includes discipline 

in schools. Corporal punishment is viewed by the ICESCR Committee as inconsistent with 

the fundamental guiding principle of international human rights law.
93

 As such, a State party 

is required to take measures to ensure that discipline which is inconsistent with the Covenant 

does not occur in any public or private educational institutions within its jurisdiction. This is 

also the stand of the CRC Committee, whereby it states that the use of corporal punishment 

does not respect the inherent dignity of the child, and that schools must be child-friendly and 

be consistent in all respects with the dignity of the child.
94

 Non-violent approaches to school 

discipline are encouraged in schools instead. 

In most African states, corporal punishments are still being applied in schools and States are 

not objecting to its application, because the African culture encourages it and many parents 

remain supportive of it. In Uganda, corporal punishment was legalised by the Education 

Act,
95

 which attempted to confine the administration of corporal punishment to head teachers. 

In its initial report to the CRC Committee, Ugandan representatives acknowledged that 

teachers do cane children in all schools.
96

  In Nigeria corporal punishments are applied in 

schools too and there is no legislation that prohibits corporal punishment. This is inconsistent 

with the human dignity of the child and exposes the child to public humiliation. Other 

measures of corrections apart from caning are being encouraged to be used by schools. 

Indicators for acceptable education are the relevancy of taught content and non-

discrimination. Acceptability also means that the school itself is safe and teachers are 

professionally skilled and practice appropriate discipline. In sum for education to be 

acceptable, it has to be regulated, to respect human rights, and include quality control over 

contents, methods and staff. There is obligation on the state to ensure quality of education 

through elaboration of standards and monitoring of compliance to these standards, even when 

education is provided by private entities. 
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3.3.4 Adaptability  

Adaptability in education relates to the flexibility of the system of education to adapt to the 

changing needs in society
97

 and to take on the collective identity of the diverse social and 

cultural setting.
 
The curriculum must reflect the contemporary national and educational 

objectives and the syllabus need to be revised continuously to make it useful and relevant for 

the evolving situations of pupils. Adaptability addresses the need for education to be flexible 

because an education system that is not adaptable is likely to have a high dropout rate for 

students.
98

 A very important aspect of education is its adaptability to the situation of 

children’s background. The contents of education need to be relevant to the children's lives, 

irrespective of their geographical location. Education should therefore be very practical. In 

crux, adaptability requires schools to adapt to children, following the yardstick of the best 

interests of the child as stipulated in the CRC. Adaptability, from Tomasevski’s explanation 

is a reversal of the heritage of forcing the children to adapt to whatever school may have been 

made available to them.
99

  

The right to education is about access and numbers of pupils enrolled; however, it extends 

beyond numbers to include the delivery of quality education that is available, accessible, 

acceptable and adaptable to the needs of learners.  

3.4 Plan of Action for Implementation of the Right to Compulsory Free Primary 

Education 

Article 14 of the ICESCR lays down State obligations for a detailed plan of action for the 

progressive implementation of the right to education. The provision of Article 14 states: 

Each State Party to the present Covenant which, at the time of becoming a Party, has not been 

able to secure in its metropolitan territory or other territories under its jurisdiction compulsory 

primary education, free of charge, undertakes, within two years, to work out and adopt a 

detailed plan of action for the progressive implementation, within a reasonable number of 

years, to be fixed in the plan, of the principle of compulsory education free of charge for all.  

This specifies that the plan should include the number of years within which compulsory 

education will become freely available to all, and that this number of years should be 
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‘reasonable’. There should be a timetable for implementing the plan. The same would apply 

to states which originally introduced free primary education but have been unable to sustain it 

and now impose fees on primary school attendance. The provision would also apply to states 

which originally introduced free primary education but have reverted to the imposition of 

school fees prior to becoming a party to the ICESCR. According to ICESCR, state parties 

should ensure free and compulsory primary education, make available and accessible 

secondary and higher education which should progressively made free of charge.
100

  

In spite of the obligations mentioned in Article 14, a number of State Parties  including 

Nigeria have neither drafted nor implemented a plan of action for free and compulsory 

primary education.
101

 The Committee is aware that many diverse factors have made it 

difficult for State parties to fulfill their obligation to provide a plan of action. For example, 

the Structural Adjustment Programs, the debt crises that followed in the 1980s and the 

financial crises of the late 1990s, as well as other factors, have greatly exacerbated the extent 

to which the right to primary education is being denied. However, a State party cannot escape 

the unequivocal obligation to adopt a plan of action on the ground that the necessary 

resources are not available. Sadly though, states seem to get away with it. If the obligation 

could be avoided in this way, there would be no justification for the unique requirement 

contained in Article 14 which applies, almost by definition to situations characterized by 

inadequate financial resources. By the same token, and for the same reason, the references to 

‘international assistance cooperation’ in Article 2(1) and to ‘international action’ in Article 23 

of the ICESCR are of particular relevance in this situation. Where a State party is clearly 

lacking in the financial resources and/ or expertise required to ‘work out and adopt’ a detailed 

plan, the international community has a clear obligation to assist.
102

 

In appropriate cases, the Committee encourages State Parties to seek assistance of relevant 

international agencies, including the International Labour Organisation (ILO), the United 

Nations Development Programme (UNDP), the United Nations Educational Scientific 

Organisation (UNICEF), the IMF and the World Bank, in relation both to the preparation of 

plans of action under Article 14 and their subsequent implementation. The Committee also 

calls upon the relevant international agencies to assist State Parties to the greatest extent 
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possible to meet their obligations on an urgent basis. This applies explicitly to poorer nations. 

The resultant effect of this commitment is an increasing number of such countries 

reintroducing free primary education at the turn of the millennium buttressed by the global 

commitments and declarations such as the MDG and EFA. 

There is a great deal of opposition worldwide, to remoulding education to fit the World 

Bank’s non-right based model. 
103

 Under the World Bank's model, financial responsibility for 

education has been transferred from governmental to family budgets meaning that children of 

the poor cannot go to school. International aid for education remains minuscule.
104

 

Insufficient funding impedes free education for all school age children, specifically in those 

countries of widespread poverty. Insufficient resources are routinely emphasised in state 

parties’ reports required by human right treaties as the key obstacle to making education 

free.
105

  Although international cooperation has been anticipated in international human rights 

law to underpin the right to education, global education and development finance strategies 

have proved an obstacle to it. For example, the World Bank’s non-right based approach 

results in violations of legal requirements that education should be free, as will be further 

analysed later in this chapter.  

3.4.1 The Concept of Progressive Realisation of Education Rights 

The words ‘achieving this right progressively’ recognise that the provision of free education 

is expensive,
106

 financially and otherwise.
107

 However, ‘progressive realisation’ is not 

intended to be a get-out clause, rather it is intended to make the end goal more achievable. 

States are obliged to improve continuously the conditions of ESC rights including education 

rights and must not take any retrogressive measures in respect of any of the rights.
108

 Both the 

CRC (Article 4) and the ICESCR (Articles 2, 13 & 14) require that States undertake all 
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appropriate legislative, administrative and other measures to the maximum extent of their 

available resources for the implementation of education rights. In its General Comment, the 

ICESCR Committee stated that progressive introduction of free education means that while 

States must prioritise the provision of free primary education, they also have an obligation to 

progressively introduce free secondary and higher education.
109

 The Committees that monitor 

these treaties have both argued that ‘even where the available resources are demonstrably 

inadequate, the obligation remains for a State party to strive to ensure the highest possible 

enjoyment of relevant rights under prevailing circumstances’.
110

 If States fail to meet 

minimum core obligations, they are required to demonstrate that every effort was made in 

attempt to so.
 111

  

3.5 International Cooperation in the Realisation of Free and Compulsory Primary 

Education 

To enable all States Parties to improve their capabilities and skills, States Parties are under a 

duty to promote and encourage international cooperation in educational matters, particularly 

taking into account the needs of developing states, regardless of whether or not the 

developing state is a party to the Convention. 
112

 The term ‘international cooperation’ refers 

to bilateral cooperation as well as to cooperation by States, which involves donor countries 

and recipient countries. 

Article 28(3) of the CRC provides the following in relation to international cooperation on 

matters concerning education:  

States Parties shall promote and encourage international cooperation in matters relating to 

education, in particular with a view to contributing to the elimination of ignorance and 

illiteracy throughout the world and facilitating access to scientific and technical knowledge 

and modern teaching methods. In this regard, particular account shall be taken of the needs of 

developing countries. 

This is the most comprehensive call on international cooperation in a biding human rights 

instrument addressed to the States Parties on educational matters.
113

 In Article 28(3) of the 
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CRC, the right to education is approached as a third generation right.
114

 Under the framework 

of the right to education, the beneficiaries in developing countries have a right to solidarity. 

In its general Comments, the ICESCR Committee encourages States parties to seek assistance 

of relevant international agencies in relation both to the preparation of plans of action as 

required under Article 14 and their subsequent implementation. The Committee also calls 

upon the relevant international agencies to assist State parties to the greatest extent possible 

to meet their obligations on an urgent basis.
115

 In the framework of its competence under 

Article 45(b) of the CRC, the CRC Committee has equally identified a need for technical 

advice and assistance and consequently referred reports to UNICEF and UNESCO.
 116

 In a 

complementary vein, the CRC Committee has pointed out that: 

[…] when States ratify the Convention, they take upon themselves the obligations not only to 

implement it within their jurisdiction, but also to contribute through international cooperation, 

to global implementation.
117

 

As such, States that are in a position to assist others should fulfill the obligation of 

international cooperation for the realization of economic, social and cultural rights, including 

the right to education.
118

  

Articles 10-14 and 21 of the Dakar Framework for Action, as well as in some other UNESCO 

instruments,
119

 and in the 1993 Vienna Declaration and Programme of Action,
120

 all have 

similar provisions on the necessity of international cooperation in the effective realisation of 

the right to education in human rights instruments.  

In 2006, for example, the British Chancellor of the Exchequer (later Prime Minister) Gordon 

Brown highlighted the need to assist in funding free primary education programme in poor 

nations. He remarked as follows;  
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I want to particularly draw attention to the need for free primary education. It must be 

universal, but it must be free. I was in Kenya more than a year ago and I found that in the 

week that Kenya had made primary education free for its children, 1 million children who had 

not had schooling turned up to be registered for school, just one signal of the demand for 

education when it is available free of charge. And from Kenya, Tanzania, Uganda, Malawi, 

Zambia, we know that more than 1 million children in each of these countries were added to 

the education roles when education was made free. So part of our commitment to funding is 

to make it possible for primary education to be both universal and free. And I hope that we 

can move this forward quickly in the next few months.
121

 

Therefore in order to tackle the pressing implementation of free and compulsory primary 

education problem, developing countries including Nigeria, need assistance from the 

international community.
122

 

3.6 Global Political Commitments 

There have been various global political commitments by different states of the world to 

ensure free universal primary education, some of which have target dates which have not 

been met to date. Some examples of such commitments are: 

Jomtien Conference on Education for All (1990) which made a commitment that: 

Every person - child, youth and adult - shall be able to benefit from educational opportunities 

designed to meet their basic learning needs […] access to, and completion of, primary or 

basic education by the year 2000.
123

 

Dakar World Education Forum (2000), which made a commitment for: ‘Ensuring that by 

2015 all children […] have access to and complete free and compulsory primary education of 

good quality.’
124

 

United Nations Millennium Development Goals (MDGs/UN) (2005), which made a 

commitment to: ‘Ensure that by 2015 all children everywhere, boys and girls alike will be 

able to complete a full course of primary schooling.’
125
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World Summit Outcome (2005), which stated that: ‘We affirm our commitment to support 

developing country efforts to ensure that all children have access to and complete free and 

compulsory primary education of good quality.’
126

 

A human rights-based approach to education is stronger than all these global targets. While 

under the human rights based approach, international human rights laws obligate that primary 

education shall be free and compulsory, under global political commitments, MDG 2 for 

example, states that government is to ‘ensure’ that by 2015 children everywhere will be able 

to complete full course of primary schooling, without regarding the absence of provision as a 

violation of rights. The World Summits affirm their commitment to ensure that children have 

access to free and compulsory education without doing much regarding implementation. 

Most of the time, global targets have been agreed upon and flouted because there is no single 

or effective set of rules for realising them and against breaking them. There are no coherent 

checks between external policy priorities of creditor and donor countries and their internal 

educational policies. Quite a few countries which subscribed in 2000 to the most broadly 

accepted set of global targets (the MDGs) have changed in the six years after they were 

adopted. In a world of partnership, blame is mitigated and no one is responsible.
127

 

The argument that education is a human right and not just a global target calls for comparison 

between international human rights law and global targets. Under international human rights 

law, international obligations form part of international law, which pertain to the state and are 

not affected by changes of government. For global targets, the MDGs and the EFA and 

similar output of international conferences are often discarded when governments change. A 

new government is not necessarily bound by political commitments of a previous 

government. Universal human rights standards are supposed to apply globally. The key 

principle of non-discrimination mandates equal rights for all. For global targets, it is usually a 

quantitative target, as an increase in school enrolments from 40% to 60% is applauded as a 

success not recorded as a violation of the right to education of the 40% of children who 

remain excluded from school.
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3.7 Role of Private Institutions 

States are the providers of public primary education, but under international law, private 

actors too have the liberty to establish and direct educational institutions.
129

 This means that 

individuals, organisations, religious institutions, companies or other bodies are free to open 

schools or other educational institutions and administer and govern them according to their 

wishes with certain limitations. If private entities fail to comply with the State’s minimum 

standards then the State must intervene. While the State is supposed to provide educational 

services as the primary education provider, private education is seen as a parallel system 

offering an alternative choice for parents and students. The fear is that with the influx of 

private institutions, government will relax in the upkeep of the public schools. 

While the significant role private educational institutions play must be acknowledged, the 

emphasis remains on free and compulsory primary education provided by the state. This is 

particularly true within the African regional human rights framework, where privatisation of 

essential services is viewed as a potential threat to the full realisation of human rights.
130

  

3.8 Challenges and Opportunities 

Many governments of the developing nations do not give education sufficient priority in their 

national budgets. Too many do not use resources for education effectively and efficiently. 

Passing the cost burden on to the poor parents has led to devastating impact on enrolment and 

retention as incidental charges affect children from poor households resulting in high drop–

out rates, low enrolment and low retention rates. Debt relief to the poorest countries remains 

inadequate, with too little being provided too few countries. Often the funds come late, at 

times inadequate and are terminated before the completion of the project they are meant for; 

as a result it is difficult for countries to plan effectively on how the funding will be disbursed. 

It is submitted that debt reduction programmes should offer governments an opportunity to 

give priority to education within overall poverty reduction frame works. In addition, the 

proportion of international assistance allocated to basic education in the 1990s has reduced 

significantly in the last decade; as such, there is an overall decline in total development 

assistance.  
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Inadequate institutional capacity and weak political processes still prevent many governments 

from responding to the priorities of their populace. In most African States there is frequent 

change in the leadership of the state, so continuity of on-going projects are discontinued as 

successive leaders may have different priorities and goals. This hinders the development in 

the educational sector as well. 

Despite the challenges, positive prospects also exist. There is greater operation between 

national and international agencies at state level, through structures and mechanisms such as 

Comprehensive Development Frameworks, Poverty Reduction Strategy Plans and UN 

Development Assistance Frameworks. These agencies offer the potential for resource-related 

partnerships for basic education. There is also a growing contribution of civil society to 

democratic processes, the fight against corruption and the process of decentralisation that is 

on-going in many countries all have the potential to contribute greatly to building a solid 

foundation for the achievement of effective, equitable and sustainable Education for All. 

3.9 Conclusion  

The right to education is protected through many international human rights instruments,
131

 

which have provided the foundations for addressing all human rights issues on providing 

universal free and compulsory education for children. It is apparent from the foregoing that 

over the past fifty years the international community has embraced education as a human 

right which is evidenced by the rate of ratification by States to these instruments.
132

 Human 

rights have been affirmed but continuously violated by the different States, particularly in 

Africa. 

This chapter has highlighted the fundamental principles of the right to education and   the 

roles of different duty bearers such as the state, parents, and the international community in 

fulfilling children’s rights to education effectively. The recurrent theme in global debates 

about education is the cost of providing it; hence there is both the reluctance to affirm that 

education is a human right and the silence about the cost of denying education.
133

 The need to 

protect and provide access to education cannot therefore be postponed until a later stage of 
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economic growth and improved financial resources. Resources must be committed for service 

delivery and effective law enforcement.  

The rights within education underline the intrinsic link of the rights-based approach to just 

and equitable socio-economic development. The rights-based approach involves a variety of 

administrative procedures and institutions to ensure that human rights are implemented. This 

is why the rights-based approach requires states to address urgently the problems affecting 

the implementation and enforcement of the right to education. Respect, protection and 

fulfilment of the right to education require a strong commitment on the part of States. In the 

developing world, most individuals are ignorant of the law and so are not aware of their basic 

right to free education, much more the fundamental principles of the right to education. There 

is need to let them know how to assert and defend the right to education. 

There is the urgency of strengthening human and financial resources in the area of primary 

education for children as millions of children are still not in schools. The target date of 2015 

to ensure all children have free primary education,
134

 will not be realised by most states 

including Nigeria. The right to education must be perceived as a necessary doorway through 

which children can access other cardinal rights, as it is the foundation stone of a rights–based 

means of their achieving their rightful places in the world both as children and as adults. 

Primary education is the basis for high-quality skills development in numeracy and literacy 

which will lead to advancement to higher educational level. It is not only right to education 

but also rights in education.
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Chapter Four 

Development of Primary Education in Nigeria 

‘Education is the key and the index to our development. We can grow into an adult and 

responsible nation only if our progress is founded on sound education of mind, body and spirit. 

We have heard much  in recent months about universal primary education and this is an objective 

which we all cherish and must be attained as rapidly as possible.’
1
                              

4.1 Introduction 

The right to education was demonstrated under the rights-based approach principles in the 

previous chapter. This was aimed at seeking to raise the States’ level of accountability in 

meeting their obligations to respect, protect and fulfil the right to education under 

international human rights law.  Following from that chapter, the main focus of this present 

chapter is to evaluate the development of free and compulsory primary education in Nigeria 

within the historical, political, socio-economic and cultural contexts of the country. The aim 

is to critically analyse the successes and problems in ensuring access to free primary 

education for children in Nigeria by the past and present governments, and to explore the 

sustainability of the free primary education scheme by the country.  

The chapter is divided into four sections. The first section briefly examines the different types 

of education recognised in Nigeria, while the second section discusses the development of 

formal Western education in Nigeria from its introduction by the missionaries in the 

nineteenth century. Starting with a historical overview, the third section examines and 

analyses the development of free primary education in Nigeria from the colonial and pre-

independence periods. This will explore the roles of the colonial regimes in the formulation 

of the foundational policies on access to primary education in Nigeria. This section also 

highlights the influence of the British form of education in the schools’ curriculum in 

Nigeria, as well as the educational development during the transition to independence, 

through the independence era, and the post- independence era up to the present time. The 

section will evaluate the role of successive governments in educational development in 

Nigeria, identifying factors that have been the drivers and inhibitors of the implementation of 
                                                           
1 Adegoke Adelabu , The Nigerian  Federal Minister of Natural Resources and Social Services , wrote in the 

preface of the Annual Report of Department of Education for the Period 1
st
 April 1952- 31

st
 March 1953. 
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free primary education since independence.  Finally, the fourth section critically assesses the 

various free primary education initiatives that have been implemented in Nigeria.  

4.2 The Different Types of Education Recognised in Nigeria 

Generally, there are three main forms of education, namely: informal education, non-formal 

education and formal education. First, informal education is - where the learner learns from 

family, peer, neighbours, religious teachers and community. Such education is acquired by 

learning and is confined to a specific activity; examples are the learning of trades as in 

apprenticeship, and learning under a religious teacher as in a Quranic school. Second, non-

formal education- is a semi structural type of education, which offers opportunities to all 

categories of people, and is not confined within a fixed framework of time and place, 

example is adult education whereby people in the urban, villages and rural communities have 

educational instructions on reading and writing. Instructions are usually in the local dialect. 

Coombs defines non-formal education as; “any organized educational activity outside the 

established formal system whether operating separately or as an important feature of some 

broader activity that is intended to serve identifiable learning clienteles and learning 

objectives.’
2
 The third form of education is formal education which is regulated by statutory 

laws and is controlled by the state.
3
 The system of formal education is centrally designed, 

curriculum is uniform in content and both the entry and exit points of primary education are 

determined.
4
 This is the regular school education and the state is its chief provider but it can 

also be provided by private individuals or groups. Verheyde describes formal education as 

‘structured, chronologically graded at each stage and given in an educational institution’.
5
 

Under Nigerian educational systems, three main types of education are recognised. These are 

traditional education, Islamic education and western education, now formal education
6
. The 

traditional and Islamic education are both informal education and the western education is the 

formal type of education.  

                                                           
2
 Coombs, Philip, ‘Should One Develop Non-formal Education? ’,  (1973) Vol. III, No. 3, (Autumn) Prospects, 

pp. 288 – 90. 
3
 SS. 1 &12.National Policy on Education, 2004,  

4
 Ibid S.4 

5
 Verheyde,M., Commentary on the Right to Education,(Leiden: Martinus Nijhoff 2008), p.12. 

6
 Fafunwa, A., History of Education in Nigeria, (London: George Allen &Uwin,1974), p.16 
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4.2.1 Traditional Education in Nigeria  

Education goes back centuries in Nigeria. The main system of education practiced in Nigeria 

in pre-colonial times is known as traditional education. It is different from western or Islamic 

education in a number of ways, and handed down to the succeeding generation, it is still 

widely practiced across Nigerian communities today. It is an informal type of education 

which starts from birth and takes place in and outside the home-setting.
7
 Traditional 

education is a lifelong process whereby the child receives an education aimed at learning to 

live in conformity with the conducts of the community. The child is expected to acquire 

approaches, morals, skills and knowledge from daily experience and the educative influences 

in his or her environment, which he or she acquires from family and neighbours, work and 

play, and the community.
8
  

The main objective of traditional education is to enable the child grow into a functional 

member of his family and group.
9
 Traditional African societies have, through informal 

education developed the means of creating and passing on their culture from one generation 

to the next.
10

  The aim of traditional education is to ‘produce an individual who is honest and 

respectable’
11

. Traditional education emphasises the development of the physical wellbeing 

of the child, it enables the child to meet the requirements of his or her environment.
 12

  

Teaching takes the form of proverbs, riddles, poetic verses, games, recitations and folklores. 

Farming, fishing, trading, hunting and weaving are introduced to the child quite early. Most 

of the occupations are run on an informal apprenticeship basis. In Nigeria the first school is 

the home: the teachers are the parents and the elders in the family. ‘The curriculum is life and 

learning is by observation.’
13

 McWilliam and Kwamena-Poh, listed two main purposes of 

traditional education as follows;
14

 first is the inculcation of good character in the young 

members of the community, and the second is to give them adequate knowledge of their 

history, beliefs and culture. In traditional society the child is taught local history and 

geography from youth thus enabling them to participate fully in social life.
15

 There are 
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 Taiwo, C.O., The Nigerian Education System: Past, Present and Future, (Lagos: Thomas Nelson Nigeria 

1980),  p.14. 
14

 McWilliam, H.O. & Kwamena-Poh P.M. The Development of Education in Ghana: An outline (London: 

Longman, 1975) p.34. 
15

 Falola, note 9, p.14.  



120 

 

similarities in the goals of traditional education in Nigeria and the formal education under 

international human rights law. This bears a similarity with the aims of education in the CRC; 

which is to ‘empower the child by developing his or her skills, learning and other capacities, 

human dignity, self-esteem and self-confidence.’
16

 In other words, all educational system 

whether traditional or Western oriented, seek to achieve similar goals; to  enable the child 

develop the abilities, outlooks and behaviour which are of positive values to the society in 

which the child lives. 

While formal education is just one of six components included in Universal Basic Education 

(UBE),
17

 the implementation guidelines for the UBE stress the inclusion of non-formal 

education, skills acquisition programmes and the education of special groups such as nomads 

and the fishing communities.
18

 Other components relate to early childhood, literacy and non-

formal education or apprenticeship training for youths outside the formal education system. 

The National Policy on Education (NPE) also embraced non-formal education.
19

 With the 

realisation that formal education is limited to a specific age group, the government 

acknowledges the need for an alternative education system for those who fall outside the 

scope of formal education, and this is why it has integrated the non-formal education into the 

modern system of education.  

4.2.2 Islamic Education in Nigeria 

Islamic education is also a recognised form of education in Nigeria. Islam was introduced 

into the Northern parts of Nigeria as early as the eleventh century AD. The objective of 

Islamic education is to teach Arabic and the Qur’an. Levels are stratified not by age but by 

competences and the ability of the learner to master the content of each level.
20

 The age of 

enrolment into this school could be from seven. There is no fixed amount for fees; it varies 

from teacher to teacher, and could be paid in cash or kind.
21

  The teacher may also receive 
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gifts such as grain, meat, a piece of cloth, or a prayer mat.
22

 The teacher’s qualification is that 

he is versed in the Quran.
23

  

Traditionally, Islamic education is carried out in three stages in Nigeria. The first stage is the 

piazza which is the equivalent of our present primary school. Children start the piazza at the 

ages of five and six. The course lasts five to seven years.
24

  Here the child is taught the rote 

memorisation of the Quran in Arabic. The second stage is the tablet or beginners stage called 

Makarantar Allo.
25

 During this stage, the pupil learns to read the Arabic characters and 

alphabets, and later followed by learning the interpretations of the Quran and the 

commentaries. The latter is an advanced study of the Qur’an, subjects include the study of the 

Hadith and aspects of Islamic jurisprudence. The third stage is the most advanced, leading to 

study in Islamic law, medicine, astrology and mysticism.
26

 Islamic education, and even in a 

modernised form in some places, has remained a challenge in its integration with the 

contemporary system of formal education in different parts of Nigeria today. Islamic 

education is still classed as non-formal while Western education is considered formal.
27

  

The UBE scheme provides for special groups such as nomads and migrants, girl-child and 

women, almajiri,
28

 street children and disabled groups.
29

 In other words UBE covers both 

formal and non-formal education. Its objective is to ensure schooling for children through the 

formal educational system, and also, for out of school children through complementary 

approaches. Included in this scheme is the non-formal Islamic educational system. The 

nomadic educational programme under the National Commission for Nomadic Education, 

(NCNE) was established to provide education for pastoral nomads and boat schools for 

migrant fishers.
30

 EFA, through its goals in Article 7 of The Dakar Framework for Action, 

demonstrates the need to expand literacy beyond the borders of formal classrooms by 

embracing diverse delivery systems such as life skills learning, distance education, adult 
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education and traditional education.
31

 Since the pace, style, language and circumstances of 

learning will never be uniform for all, there should be room for diverse formal or less formal 

approaches, as long as they ensure sound learning and confer equivalent status of education.
32

 

4.3 Formal Education in Nigeria 

Introduction to formal education in Nigeria was first initiated by Christian missionary 

societies in recognised church organisations in the mid-19
th

 century.
33

 The formal education, 

formerly termed western education, was founded on missionary based approach.
34

 Its 

development in Southern Nigeria dates from the arrival of missionaries to the coastal areas in 

1842, nineteen years before the establishment of the Colony of Lagos in 1861, although non-

formal education had been in existence long before this.
35

 The main focus of this study is on 

formal education and the reference to free and compulsory primary education in this thesis 

means formal primary education. The history of western education in Nigeria can be divided 

into three main phases: the period of Christian missionary activity; the period of the colonial 

government interest and the post-independence period. 

4.3.1 Christian Mission Schools 

Unmistakably linked to the implementation of formal education in Nigeria were the Christian 

missionaries, who realized that in order to spread the word of God they needed well-educated 

local assistants. In the Southern parts of Nigeria, Christian missionaries were the first to bring 

pre-statutory formal western education to the people. The period between 1842 and 1882 was 

marked by intensive missionary activities which started from the coastal areas and gradually 

spread to the hinterland. These areas later became the Colony and Protectorate of Southern 

Nigeria.
36

  

Evidently, there were minimal missionary activities in the Northern parts of Nigeria due to 

various reasons. First, formal education was equated with ‘Nasaranci’ or Christianity. 

Secondly, having divided the North into three educational zones in 1900 the Northern 

Nigerian Government refused to permit missionaries to establish schools in Muslim zones 
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with the possible exception of Wusasa C.M.S. settlement.
37

. The missionaries were thus left 

with the middle belt part of Northern Nigeria.
38

 Thirdly, before the arrival of the missionary 

in 1842, most of the schools in the Northern parts of Nigeria were Qur’anic schools where 

Islamic religious teaching was emphasised.
39

 Fourthly, the Emirs had, during the period of 

pacification, secured pledges from the colonial government, which made it impossible to 

admit missions to the emirates without their consent. By 1939 there were 383 mission schools 

in the northern parts of Nigeria, compared to 3, 533 in the Southern parts of Nigeria.
40

 The 

roots of this gap could be traced mainly to colonial education policies which restrained the 

rapid expansion of schooling in the northern territories because of concerns that this would 

lead to interference with the Islamic religion, which was predominant there.
41

  

4.3.2 Education in the Pre-Independence Period (1884 -1960).   

The British government colonised Nigeria in 1884.  The period 1889-1902 saw the gradual 

development of the dual system in education, whereby the government, the missions and 

other religious organisations jointly provided education for children in the colony. The 

current primary education structure in Nigeria owes much to its colonial past. The first 

education ordinance
42

 was promulgated in 1882 when the colony of Lagos was still jointly 

administered with the Gold Coast colony. The Ordinance was the first legislation which 

affected Lagos and reflected the government’s intention to control education. Some of the 

provisions included the constitution of a General Board of Education, the constitution, 

powers and duties of a local Board of Education which will advise the general board on the 

opening of new government schools. The Ordinance classified schools into (i) government 

schools which were maintained by public funds and (ii) assisted schools established by 

private persons and aided by public funds. There was also a provision which stipulated the 

admission of children from poor backgrounds into government and assisted schools. This 

group of poor children received education for free. The 1882 Ordinance was based on the 
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British Education Act of 1844. The Ordinance was criticised for its ignoring of the African 

aspiration to develop the local language as a vehicle of education.
43

  

The 1887 Education Ordinance for the Colony of Lagos laid down certain principles which 

have become the foundation of education laws of Nigeria, although, the effect of this 

ordinance was, however limited to Lagos Colony.
44

 The salient provisions of the 1887 

Education Ordinance were: established system of grants-in-aid to schools (schools 

maintained by agencies other than government and were receiving grants from the 

government to help buy school equipment and pay teachers’ salaries). Other provisions 

include; established teacher training institution, safeguarding of religious and racial freedom, 

and enabling the Governor to open, maintain and close non-government schools.  It is 

noteworthy that freedom of religion was included in the Ordinance, which was significant 

since the Lagos population comprised of Christians, Muslims and pagans. In addition, this 

provision toned down the exclusively religious pattern of the mission schools. Religious 

worship and religious instructions given pupils at a mission school was in conformity with 

the wishes of their parents. Children not from Christian background were not compelled to 

take Christian religious subject. This must have been prompted by the claim that the 

missionaries’ schools were established to convert the students to Christianity.   

By the end of 1912, there were forty nine government primary schools and ninety one 

mission schools aided by the government with the enrolment of pupils in government and 

missionary schools at 35,512.
45

 The government primary schools were maintained wholly or 

in part from public funds and arrangements was usually made whereby there was community 

involvement. For example, local chiefs or native courts accepted responsibility for erecting 

and maintaining school buildings and for paying an annual subscription which normally was 

about one-third of the cost of running the school.
46

 The assisted missionary schools were 

given government grants and the deficit was met by school fees and church collections.
47

 

This indicates that there had been cost-sharing system between the government and the 

community in the funding of education since the colonial period. 
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The passing of the 1916 Education Ordinance introduced a single education ordinance for the 

whole of Nigeria (Colony and Protectorate). A new Education Ordinance was enacted in May 

1926 aimed primarily at regulating the standard and quality of schools in the Southern 

Provinces. The Education Ordinance of 1926 aimed to provide a better quality of education 

through increased direct government control and supervision, the co-operation with mission 

agencies by means of increased subsidies to schools and training institutions, and by an effort 

to improve the quality and status of teachers. The government stressed quality and the need 

for more qualified teachers. This pressure increased the standards for teacher qualifications in 

Nigeria. It is noteworthy that staffing of schools with trained teachers was the main substance 

of the ordinance. This shows the indispensability of qualified teachers in the delivery quality 

education. Schools were seen as producers of educated people for manning the government, 

teaching and commercial activities on which the progress of the country depended. 

 By 1929 there were in the North 116 schools conducted by Government with a total 

attendance of 3,549 pupils and 152 by the Missions of which only five were assisted.
48

 In 

1939, the number of schools in Southern Nigeria was 3,533 with enrolment number at 

306,540 compared to Northern Nigeria where the number of schools was 599 and enrolment 

was 25,067.
49

 The development notwithstanding, formal educational development in northern 

Nigeria presented one of the many educational inequalities and disparities of the system of 

education in the country since the colonial era. This was the beginning of the educational 

imbalance in Nigeria which still persists.  

By 1949, there was phenomenal rapid spread of primary education throughout the country. In 

the Northern Region, enrolment was 62,088 and in the Southern Regions it was 956,691.
50

  

As the number of pupils increased more teachers were trained.
51

 Education was not free then 

and no definite steps had been taken towards the introduction of compulsory education all 

this time.  

4.3.3 Legal Framework on Education during the Period of Transition to Independence 

The period from 1950 to 1960 marked the period of the handing over of power by the British 

colonial administration to Nigerians. Under the 1954 Federal Constitution otherwise known 

as Lyttleton Constitution, Nigeria became a federation of three regions, each with its own 
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exclusive powers although the centre had certain extra powers which covered the regions. 

Lagos was excised from Western Region and it became a federal territory, governed directly 

by the federal government. There were three legislative lists: the Exclusive Legislative List, 

the Concurrent Legislative List and the Residual Legislative List.  The Exclusive Legislative 

List was reserved for the central government and the Residual for the regional government. 

The central and the regional governments could legislate on subjects which were on the 

Concurrent List, provided the federal law prevailed in the event of conflict. Education other 

than higher education was a residual subject that was within the exclusive legislative 

competence of the regions. Primary and secondary educations were not mentioned on either 

the exclusive or the concurrent lists.
52

 The effect of this constitutional placement of education 

was that the Nigerian education system became a regional system of education. The regions 

enacted their respective Education Laws. The Western Region enacted its Education Law in 

1954
53

 while the Eastern and Northern Regions enacted their respective Education Laws in 

1956.
54

 The Federal Colony also enacted the Education (Lagos) Act in 1957.
55

 

The country’s independence constitutional development made progress so that the Eastern 

and Western Regions gained regional self –government in 1957 and the Northern Region in 

1959 and a target date for independence was fixed for 1 October 1960. In 1958 there were 

two and half million children in primary schools and 25,000 teachers in training.
56

  

4.4 Free Primary Education Initiatives in Nigeria 

Free primary education programmes in Nigeria can be divided into three periods. In each 

period, significant political developments occurred. The first free primary initiative was 

introduced during the period of the preparation of the independence of the country- 1955-

1959. After attainment of independence in 1960, between 1966 and 1978, there were various 

successive governments as a result of military coups and the laws were replaced by decrees 

with most laws that were in operation suspended. A second free primary education initiative 

was introduced in 1976 named the Universal Primary Education (UPE).The aim of the 

government during this period was to establish uniform education throughout the country. 
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The third initiative was in 1999 and was called the Universal Basic Education scheme (UBE). 

The aim was to achieve universal basic education for all children by 2015, in line with the 

MDG2. The UBE programme is wider as it makes provision of free education throughout the 

six year duration of primary education and the first three years of secondary education that is 

the junior secondary classes. 

4.4.1 The First Period of Implementing Free Primary Education in Nigeria  

The Richard Constitution of 1945 divided Nigeria into three regions: East, West and North, 

each with a regional assembly. The regional boundaries were coterminous with the three 

larger ethnic groups; East with Ibo, West with Yoruba and the North with Hausa- 

Fulani.
57

This period marked the beginning of tribal politics in Nigeria. The handing over of 

power by the British colonial administration to Nigerians was proceeding rapidly.
58

 The era 

of representative government in Nigeria began in 1951.
59

 The introduction of free primary 

education in the regions was used in political campaigns to win votes in the regions.  

4.4.1.1 1955 Free Primary Education in the Western Region 

The Action Group party, which was the dominant political party in the Western Region, 

under the leadership of Chief Obafemi Awolowo offered to provide free education to the 

public if elected to power.
60

 To show the extent of their determination and commitment, the 

education minister emphasised that: ‘Educational development in the region is imperative and 

urgent. It must be treated as a national emergency second only to war. It must move with the 

momentum of a revolution.’
61

 In 1954, enrolment was 457,000 and all these pupils were 

attending fee-paying primary schools in Western Region, but when the UPE scheme was 

launched in January 1955, enrolment rose to 811,000 and by 1958, more than one million 

children were enrolled and primary education was free.
62

  

The 1954 Education Law in Western Region was the legislative basis for the development of 

UPE in 1955.  Salient provisions in the law were as follows: tuition and other services in 

public primary schools were to be free.
63

 The ‘other services’ were not defined in the law. 

There was penalty of fine or imprisonment for any person who receives or obtains any fee 
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contrary to the provisions of the Law.
64

 The law specified primary school age to be between 

the age of six and twelve years. 
65

 This has since been the age of primary school education in 

Nigeria. The law did not make education compulsory but just provided that parents had a 

duty to cause every child to receive education suitable to his age, ability and aptitude.
66

 

Regional expenditure on education was increased from £2.2 million ($3.3m) in 1954 to £5.4 

million ($8.1m) in 1955, and nearly 90% was spent on primary education alone.
67

 From 1955, 

through independence in1960 till mid-1960s, the UPE in the Western region was near total in 

the Western Region.  By 1960, the region had 6,500 primary schools with an enrolment of 

1,124,788.
68

 This represented more than 90 per cent of the children of school age.
69

  

4.4.1.2 1957 Free Primary Education in the Eastern Region 

In 1957, the Eastern Region introduced its own UPE initiative. In the first year of the 

programme, primary school enrolment between 1956 and 1957 rose from 775,000 to 

1,209,000 and to 1,378,403 in 1959.
70

 The number of primary school teachers rose from 

30,000 to 41,000 while the number of primary schools increased from 5,060 to 6,986.
71

 

Confronted with the harsh realities of financial constraints after one year of operation the 

scheme collapsed.
72

 Fafunwa gave the reason for the unsuccessful implementation of the 

UPE scheme in Eastern Region to inadequate planning, that the government spent lesser time 

in planning than the Western Region.
73

  

4.4.1.3 Northern Region Attempt at Implementing Free Primary Education 

The development of education in the North lagged behind that of the South. There was not 

much effort by the Northern government to give its children primary education.
74

  The major 

reason for this was that most leaders in the Northern region at this time were reticent about 

western education as compared with the Islamic system. Also, the Northern government at 

that time was concerned with the promotion of adult literacy than with universal primary 
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education.
75

 In 1957 when enrolment in the Eastern Region was 1,209,167, in the Western 

Region 982,755, in the North enrolment was 205,769. In 1960, enrolment in the Eastern 

region was 1,430,514, in the West, 1,124,788 and in the North it was 282,849.
76

 There was 

educational imbalance between the North and the South which still persists.   

4.4.1.4 The Implementation of the 1957 Free Primary Education in the Federal 

Territory of Lagos 

The Federal territory of Lagos embarked on the free primary education scheme in 1957. The 

Education (Lagos) Ordinance 1957 was enacted. The Ordinance provided that; no fees must 

be charged in a maintained primary school,
77

 (maintained primary school was a primary 

school in respect of which grants-in-aid were provided). The Ordinance defined the 

expression ‘fees’ to include any payment for tuition, books, uniforms or any other services.
78

 

Penalty was imposed on any one who received, obtained or made collection of fees contrary 

to the provision of the Ordinance.
79

 Parents or pupils should not be ordered to purchase any 

article including uniforms, books and equipment for use in government maintained primary 

schools unless previous consent in writing had been granted by or on behalf of the Minister in 

charge of education.
80

  Fees such as collection and charges made in schools were abolished 

and prohibited.
81

 No child must be forced to attend any religious instruction if his or her 

parents do not desire it.
82

 Compulsory attendance of pupil was not insisted upon and there 

was no sanction on parents whose children were not enrolled.
83

 Although a child who had 

been absent without any reasonable cause for a continuous period of thirty days would not be 

recognised as a registered pupil and must seek re-admission if he or she wished to continue.
84

  

Once a parent sent a child to school it was regarded as their duty to keep the child there. It is 

submitted that introducing compulsory primary education at this period would have been a 

great step forward in the implementation of free primary education. Once education is free it 

should be made compulsory so that no child is prevented from attending school. Education 

laws of some of the other regions had similar provisions, simply stating that parents had a 
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duty to secure education of their children.
85

 It is noteworthy that the Education Ordinance of 

1958 contained some similar provisions with the 1966 ICESCR and the 1989 CRC. Nigeria 

could be acclaimed that its law at this period, which protects children’s right to free primary 

education pre-dates the adoption of the two international treaties. 

Parents were encouraged to write to the Education Officer to lodge complaints against school 

heads that were collecting any form of levies and refunds were made upon careful 

investigation.
86

 The scheme emphasised transparency and accountability. These are elements 

in rights –based- approach programming The Government was careful to advertise UPE as a 

fee-free programme of education. Primary education was free but not compulsory; but despite 

primary education being optional, there was a surge in enrolment because it was free. This 

evidenced economic factor as a significant obstacle of education. Theoretically, abolishment 

of fees paved the way for all children in the Federal Territory of Lagos to be able to have 

primary school education. Indeed by 1958, primary school enrolment was 56,688 from 

38,872 in 1956, with nearly fifty per cent of students continuing to secondary school. 
87

  

4.4.1.5 Evaluation of the Free Primary Education Scheme of the Federal Territory 

Lagos and the Regions 

Lagos had financial resources available, so the scheme was adequately financed. There was 

enough money to build new schools, refurbish the existing ones, and pay salaries that would 

attract teachers on account of the urban life of Lagos.
88

 According to Taiwo’s assessment of 

the UPE in Western Region, he attributed the success of the free universal primary education 

scheme in the Western Region to clear objectives, careful planning with the cooperation of all 

the education agencies and continual overseeing of the scheme.
89

 In the Eastern Region, the 

UPE scheme of 1957 was modified later into three years of non-fee-paying in the first three 

years of primary school and another three years of fee paying from 1958.
90

 From Adesina’s 

assessment, the UPE programmes in the two regions were improperly planned and hurriedly 

executed, though comparatively, he noted that the Western region UPE succeeded marginally 

while the Eastern region UPE was a failure.
91

 Also from Ukeje’s appraisal of the UPE 

scheme, the Western Region Free Primary Education Scheme experienced limited success, 
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and the Eastern Region equivalent was a failure.
92

 In the North, universal primary education 

was not implemented. A steady increase in enrolment into primary schools characterised the 

Northern Region, while in the Western and Eastern regions the increase was more significant. 

By 1958, primary school enrolment in the Eastern Region was 1,221,272 in the Western 

Region was 1, 037,388 and in the Northern Region 229,164.
93

While the Eastern and Western 

Regions were grappling with UPE implementation, the Northern Region emphasised religion 

over education.
94

 These factors exacerbated the educational imbalance. The educational 

policies and programmes implemented by the different regional governments were carried 

over to independent Nigeria.  On balance, these early efforts represented an awareness of the 

importance of universal education in the building of a modern society. In Nigeria, where 

independence was used to promote a new political, social and economic order, UPE was seen 

as indispensable. At independence, Nigeria looked forward to an educated electorate and 

citizenry in order to realise her objectives of freedom and prosperity.
95

 The Free Primary 

Education programmes continued in the Western Region and Federal Territory of Lagos in 

1955 and 1957 respectively, and remained in place until 1966.  

4.5. Nationwide Universal Free Primary Education 1976 (UPE 1976) 

In 1974, the Federal Government of Nigeria announced that it would be responsible for all 

primary education as from 1976, and attendance in primary schools would be compulsory by 

1979. 
96

 Consequently, the Federal Military Government launched a nationwide program of 

universal primary education in 1976. Formal enrolment in primary schools leapt from 6.2 

million students in 1975 to 8.1 million students in 1976 and continued to grow rapidly until 

14.7 million students were formally enrolled in 1983.
97

 This was the first time the universal 

primary education programme was applied to the whole country. The aim was that UPE will 

wipe out the imbalance in education between the Northern and Southern states.
98

 A factor for 

initiating the free primary education was a desire to establish uniform education throughout 

the country so as to dismantle the patchwork of schools ran mostly by various religious 
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denominations.
99

 The implementation of the free UPE scheme nationwide was based on the 

reasoning that every Nigerian child has an inalienable right to six years of primary education 

according to the obligation under the UDHR.
100

 The introduction of the national UPE 

programme was aimed at improving access to school by providing free primary education for 

all children. There were over eight million children enrolled in 1976 (as against a projected 

2.3 million).
101

  

Between the end of the Nigerian civil war in 1970 and the installation of democratic 

government in 1979, Nigeria recorded an impressive economic performance due to the boom 

in crude petroleum oil revenue which accrued to the country.
102

 Due to the huge oil revenue 

accruing to the country, the Federal Government with effect from the 1976/77 school year 

made financial grants to each state in the country to enable them implement the free UPE 

scheme.
103

 The national government provided full grants to finance education during 1976-

78.
104

 This encouraged access into primary schools by children from poor backgrounds in 

particular, who were previously under-represented in primary education because schooling 

was unaffordable for them.
 105

 Between 1976 and 1978, the Federal Government expenditure 

and resources allocated to education was second only to defence and exceeded the financial 

resources allocated to other social services like agriculture and healthcare.
106

  

4.5.1 Challenges of the UPE Programme 

By 1981, the UPE programme had faced difficulties. While it was proposed that 2.3 million 

children would be enrolled in 1976, there were six million children enrolled.  This figure 

doubled to 12 million in 1980. The influx of children following the implementation of UPE 

and the limited resource available to Government negatively affected the quality of primary 

education. In addition, there was a decline in oil revenue which forced the economy into 

recession.
107

 Thus the UPE scheme launched nationwide in 1976 suffered a serious setback as 

the UPE capital and recurrent grants disbursed by the Federal Government to the States 

dwindled, due to the drastic cutback in Federal social service sector as a result of the severe 
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recession.
108

 The national government demanded that state governments begin to shoulder 

part of the cost of education. The national government stopped funding primary education in 

1981. The World Bank estimated that per-pupil expenditures dropped from $92 in 1970, to 

$60 in 1974; $48 in 1981; and $55 in 1983.
109

 Because of the worsening economic 

conditions, Structural Adjustment Programme (SAP) was introduced in Nigeria in 1986, as 

prescribed by IMF and The World Bank to stimulate recovery of the ailing Nigerian economy 

as a pre-condition for obtaining loan facilities.
 110

 The tight conditions imposed by the IMF in 

return for loans prevented the country from increasing public spending, making it difficult for 

the country to provide free education for all its children. A disturbing trend noted during the 

1980s was a decline in enrolments and in the quality of education. This was, in part, 

attributed to the effects of financial austerity measures imposed along with the SAP of the 

IMF and the World Bank.
111

 Nigeria was therefore unable to meet its obligation to fulfil the 

fundamental right of free, basic education for all children, despite its commitment to do so in 

international agreements such as the MDGs. Thus, due to tight budget constraints resulting 

from the IMF’s policies, Nigeria like other countries in similar condition have no choice but 

to continue imposing some sort of charges in schools  in order to raise resources.
112

 This 

requirement contradicted state obligations under relevant international instruments that 

primary education should be free for all. Because public funding for education was 

insufficient to cover direct, indirect and opportunity costs of school, the definition free 

education was reduced to fee-free.
113

 The yardstick was no longer the elimination of all 

financial obstacles which keep children out of school which would have ensued from 

international human rights law and national constitutions.
114

 The indebtedness of the State to 

the international financial institutions such as the World Bank and IMF demanded 

liberalisation of trade as a debt relief strategy; this resulted in influencing the national 

educational policies.
115

 Katarina Tomasevski has pointed out that subjecting education to the 
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free market relieves governments of the necessity to allocate to it significant part of their 

budget, the consequences is that only those who could afford to pay tuition fee have access to 

schooling.
116

  

Part of a broader structural adjustment process, was the reduction of government recurrent 

expenditure being devoted to education.
117

 There was significant drop in primary school 

attendance in the 1980s which was attributed to the implementation of stabilisation and 

adjustment policies of SAP at the prompting from the IMF and the World Bank.
118

 In 1986, 

the Nigerian government on the recommendation of the IMF introduced an educational cost-

sharing scheme, whereby parents were obligated to contribute to non-salary school costs.
119

  

Since most of the children are from poor households, gross enrolment dropped from 112% in 

1984 to 83% in 1989.
120

 According to Obasi, this makes the SAP a formidable obstacle to the 

achievement of UPE.
121

 Funding responsibilities of primary education during the period of 

economic crisis were transferred in a top-down approach, from one level of government to 

another, as well as to families, to help subsidize education through fee payments.
122

  

 During the economic crisis of the 1980s, the administration and funding of the universal 

primary education scheme was decentralised. Federal and State governments and Local 

Government Authorities (LGAs) provided funding for education at the primary school level. 

Schools were subsidized through additional funds contributed by communities to their local 

schools through Parent-Teacher Associations (PTAs), Schools, Councils, and Community-

based Organisations. These funds were used for infrastructure construction, maintenance, and 

supply of basic equipment.
123

 The total public funds allocated to primary education were 

halved in the period between 1994 and 1996.
124

 By 1995 the value of the Naira had fallen 

from a US$ ratio of 1:1 and in 1985 to one of 85:1.
125

  State allocations to education in the 

same period decreased. The UPE became an expensive programme to sustain. In an attempt 
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to offset the effects of the Federal budget cuts which many of the states could not bear 

because of their weak financial position some of the states like Imo state instantly introduced 

cost-recovery and containment measures in education which included the reintroduction of 

fees in primary education from the 1981/82 school year.
126

 The crisis left existing facilities 

inadequately maintained and retarded progress in building new facilities and the school 

environment was therefore not conducive to learning.
127

 The classrooms were overcrowded 

and in some instances schools operated with teacher-pupil ratios of 1:76,
128

 whereas, the 

National Policy on Education prescribed that the teacher-pupil ratio should be 1:40.
129

 The 

quality of public education suffered in consequence, with the justification that public funding 

was scarce. The morale amongst teachers was low due to the basic conditions of service such 

as the work environment, low and late salaries.
130

 There was a significant decrease in 

completion rate as students were forced to drop out.
131

 Formal enrolment then fell for four 

years in a row (1984-1987), from15.5 million until it reached 11.5 million in 1987.
132

 The 

average dropout rate at the primary school level between the period 1986 and 1992 was 

estimated to be 43.2%.
133

  The importance attached to quality education is expressed in the 

Recommendation Concerning Status of Teachers (1974) which provides that “as an 

educational objective, no State should be satisfied with mere quantity, but should seek also to 

improve quality“. Primary education must comply with “minimum educational standards” to 

be established and effectively monitored by States parties.
134

 States parties are obliged to 

ensure that educational standards in public schools do not fall behind those in private school. 

4.5.2 Shortfalls of the 1976 UPE Scheme 

Generally, the financial planning of the UPE programme encountered four major problems. 

First, the enrolment projections were well below the actual enrolments, this involved more 

expenditure than was planned. Second, the late ’70s was the period of oil boom so there was 

salary increase for all workers including teachers. The consequences of over-dependence on 

petroleum as the main source of revenue had far-reaching adverse effect during the recession 
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of the ’80s and it became difficult sustaining the salary increase.
 135

  Third, until the launch of 

UPE programme, state governments had been providing all of the funding for primary 

education. However as a Federal Government initiative, the Federal Government assumed 

full financial responsibility for the scheme in its various ramifications.
136

 Fourthly, another 

factor that inhibited the success of the UPE programme had been lack of continuity; there 

were series of coups and counter coups during this period under various military dictators. 

The practise of a military regime is to make decisions centrally, whereas the successful 

implementation and delivery of UPE required joint involvement by several key actors across 

sectors to be efficient. The education administrations did not allow participation nor did they 

consult with seasoned administrators. 
137

All policy switches appeared in a top-down 

proclamation by the national government, acting alone.
138

 The 1979 Constitution put primary 

education back in the residual list.
139

  In addition, the relationship of the military government 

with the western nations was not cordial and this affected the level of assistance given.
140

 The 

collection of all these errors affected the sustenance of the national UPE programme of 1976.  

4.6. Universal Basic Education (UBE) 1999 

In 1999, it was estimated that there were 19.5 million primary school age children in Nigeria 

out of which 15.7 million were reported to be in school and the remaining 3.8 million were 

on the streets.
141

 Thus when the new administration of civilian government got into power in 

1999, the education system was on the verge of collapse.  To address the problem, the 

government launched the UBE Scheme. This was in compliance with the Declaration of the 

World Conference on Education for All (EFA) at Jomtien, Thailand in 1990, which stated 

clearly in Article 1 that every person - child, youth or adult - shall be able to benefit from 

educational opportunities designed to meet their basic needs.
142

 The declaration was 

reaffirmed at the World Education Summit of 2000, where governments and international 

organisations gave their commitment to ensure that by 2015, ‘...all children have access to 
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complete free and compulsory primary education of good quality...’
143

  This is echoed by the 

second MDG adopted by the UN General Assembly the same year, which aimed to ensure 

that by 2015, ‘... children everywhere boys and girls alike will be able to complete a full 

course of primary schooling...’
144

  

UBE came as a replacement for Nigeria’s Universal Primary Education scheme.
145

 The 

launch of UBE in 1999 was aimed at providing free universal basic education for all, to 

enable all citizens to acquire appropriate levels of literacy, numeracy, communicative, 

manipulative and life skills. The primary target of the UBE educational policy was to ensure 

that every Nigerian child acquired a minimum of nine years basic education.
146

 UBE is 

broader than UPE which focused only on providing educational opportunities to primary 

school age children. UBE stresses the inclusion of girls and women and a number of 

underserved groups such as the poor, street and working children, rural and remote 

populations, nomads, migrant workers, indigenous peoples, minorities, refugees, and the 

disabled.
147

 The formal educational system is only one of six components included in the 

UBE scheme.
148

 Etuk et al pointed out that given the unstable and consequently unreliable 

socioeconomic realities in Nigeria, it is doubtful how far the UBE programme can go in 

meeting its target and achieving its set objectives.
149

 UBE not only provides free basic 

education, but also makes it compulsory. The enabling law of UBE has prescribed 

punishment for parents and guardians who keep their children and wards from school. Such 

offence is punishable by imprisonment or payment of fine.
150

 UBE is meant to be free and 

compulsory for every Nigerian child of school age. It sought to drastically reduce school 

drop-out rate and improve quality and efficiency.  
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The UBE Act was enacted on 26 May 2004.
151

 This was to give legal backing to the UBE 

program. The Act provides for the establishment of The Universal Basic Education 

Commission (UBEC) 
152

 in order to make the universal basic education to be operational 

throughout the country. The financing of UBE would be from Federal Government block 

grant; funds or contributions in form of Federal guaranteed credits; and local and 

international donor grants.
153

  

 4.6.1 Various Initiatives in the Achievements of the UBE Scheme  

The Government increased the share of education in budget spending from 6.4% in 2010 to 

7.5% in 2011 in order to improve access to education, especially Universal Basic 

Education.
154

 The Almajiri Education Programme was launched in Sokoto as part of the 

strategy to reduce the number of Out-of-school children. The programme is aimed at 

mainstreaming the Almajiri System into Basic Education, thereby providing them with the 

opportunity to develop skills that will make them contribute to national development. 

Textbooks in eleven (11) subjects have been produced for use in the schools nationwide.
155

 

To boost girl-child Education nationwide, tripartite partnership programme and funding 

between the Federal and State Governments and UNICEF had been launched since 2011 and 

has commenced disbursement of funds for the training of female teachers to States Universal 

Primary Education Boards. Sokoto state, one of the states with poor girl-child education 

record, trains 800 female teachers (2012-13) with N49.5m granted to 224 school-based 

management committees as critical components in achieving UBE for all.
156

 

The Nigerian Statistical System now enjoys availability of gender statistics in recent times. 

Data producers now create sex disaggregated statistics in population, and education. Also in 

many agencies, gender statistics in some hitherto unavailable areas are now available. The 

improved data situation has been enhanced by a number of developments including agencies 

such as National Bureau of Statistics’ (NBS) efforts at promoting gender statistics, the role of 
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Women Affairs Ministry and development of the National Gender Policy as well as 

contribution of international organisations such as UNICEF, UNDP and UNIFEM. 

Previously, the non-availability of reliable and comprehensive sex -disaggregated statistics 

had led to exclusion of gender issues in the formulation and implementation process of 

policies by the government. Through the Education Data Bank with the development of an 

Education Management Information System (EMIS), a baseline survey has been completed 

for 1999 to 2002 whereas this was not completed in previous years.
157

 The Baseline Survey is 

to update the national education data collection system and more accurately supply 

information on the education statistics all the time. 

4.6.2 Challenges and Obstacles to the Effective Implementation of UBE 

The critical challenge in the Education sector is that of adequacy of funding to address to 

numerous problems facing tertiary, secondary and primary education, particularly adequate 

facilities to cater for the size of the students and pupils in the sector. This requires 

incremental budgetary allocation from the current 8.7% of the annual budget to the UNESCO 

standard of 26%. This low level of fiscal allocation to the sector which is below the 

UNESCO threshold of the total budget certainly affects the implementation of government 

policy on education in the country.  

Despite the responsibility of Federal government block grant of 2% of its consolidated 

Revenue Fund for UBE financing,
158

 disbursement of the funds has remained an issue.
159

 The 

Global Monitoring Report indicated that from inception of UBEC in 2005, every state of the 

federation including the Federal Capital Territory got the allocation of N6.41billion but 

unfortunately, not many of states have accessed this fund.
160

 It was observed that some states 

failed to receive any money from the fund because of problems ranging from inadequate 

policy coordination, complex bureaucratic procedures and the matching grants conditions 

stipulated under the UBE Act.
161

 According to the report, only seven states have accessed this 
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fund up-to-date. These are: Adamawa, Anambra, Kaduna, Katsina, Sokoto and Zamfara 

states.
162

  

Anaba is of the opinion that it would make more sense if the Federal government made it 

easier for States, by taking out the ‘matching’ from these grants and simply made it grants 

available for use which should be properly monitored by UBEC through their state 

agencies.
163

 The refusal by states to access this fund is gradually ‘killing’ basic education in 

the affected states.
164

 She argued that if the Federal Government really cared as much as they 

would like the populace to believe, it would find a way of providing these funds to these 

states and making them account for them without requiring the matching funds.
165

  If the 

reason for asking for matching grants is to ensure that there is a minimum amount dedicated 

to funding education in each state, it should be possible to go about this through some other 

form of legislation instead of tying the fund to the condition.
166

  

Study revealed that not all funds allocated for the UBE programme are used for the intended 

purposes due to wasteful spending and high level of corruption by key implementing 

agencies.
167

 The 2009 Global Monitoring Report
168

 showed that the UBEC intervention fund 

only distributed 60% of the $750 million allocated funds between 2005 and 2008 to the 

various states.
169

 It was also revealed that corruption is making the implementation of UBE 

untenable to a large extent.
170

 In 2006, an NGO, Socio-Economic Rights and Accountability 

Project (SERAP) received information from whistle-blowers alleging massive corruption by 

UBEC. SERAP undertook initial investigations in 2006, and submitted a petition to Nigeria’s 

Independent Corrupt Practices Commission (ICPC) in January 2007 to undertake a formal 

investigation.
171

 The ICPC investigation concluded in October 2007 that N3.3 billion (US$21 
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million) had been lost in 2005 and 2006 to the illegal and unauthorised utilization of funds. 

SERAP estimated that, as a direct consequence, over five million Nigerian children lack 

access to primary education.
172

 The ICPC recommended review of the processes and 

procedures of the UBEC.
173

  

The findings of the ICPC report gave SERAP the impetus to file a right to education case 

before the Economic Community of West African States (ECOWAS) court in Abuja, arguing 

that the corruption in the UBEC amounted to a denial of the right to free, quality and 

compulsory education for Nigerian children as provided for by Article 17 of the ACHPR. The 

Community Court of Justice (CCJ) of the Economic Community of West African States 

noted that there was prima facie evidence of embezzlement of funds on the basis of the 

reports of the ICPC. It stated that, while steps should be taken to recover funds and/or 

prosecute the suspects, the Nigerian government should provide the funds necessary to cover 

the shortfall in order to avoid denying any of its people the right to education. The court also 

asked the government to ensure that the right to education was not undermined by corruption. 

The CCJ held that the UBEC has the responsibility of ensuring that funds disbursed for basic 

education are used properly for this purpose.
174

  

According to Margaret Ya’u, programme manager for the Civil Society Action Coalition on 

Education for All (CSACEFA), despite declarations that the UBE is meant to be free and 

compulsory, many children are not in school because of hidden costs. According to her; 

“…we’ve been going around communities and discovered that just N50 ($0.25) or even less 

can prevent a family from sending a child to school.”
175

 Given that about 70% of Nigerians 

are living below the poverty line, defined as living on less than US $ 1 per day, 
176

it should 

not come as a surprise that no matter how little the costs associated with education may be, 

there will be parents who cannot afford it, and such can keep pupils out of school. This is 

having adverse effect on enrolment and retention rates.  
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4.7 Collaborations with International Development Partners in the Implementation of 

UBE 

Article 4 CRC provides that all measures for realising economic, social and cultural rights 

must be taken to the maximum extent of available resources of State Parties and ‘where 

needed within the framework of international cooperation.’ 

UBEC was mandated under Section 11(1) (c) of the UBE Act 2004 to facilitate and ensure 

smooth collaboration with International Development Partners (IDPs) and NGOs to boost 

basic education delivery in Nigeria. In keeping with this mandate, UBEC has attracted 

financial and technical support from different IDPs. Japan International Cooperation Agency 

(JICA) undertook the project for the construction of classrooms in Niger, Plateau, Kaduna, 

Kano, Oyo, Adamawa, Gombe, Ebonyi and Borno States.
177

 Similarly, Korea International 

Cooperation Agency (KOICA) built classrooms in Kogi, Gombe and Adamawa states.
178

  

UNESCO expended $1.2 million in 2000-2003 to support Education Sector Analysis and the 

DFID funded Community Education Project in 1997-2002 costing $5million.
179

 Currently, 

DFID supports ten of Nigeria’s 36 States through two programmes: the UNICEF-led Girls’ 

Education Programme (GEP), funded from 2005 to 2019; and the Education Sector Support 

Programme in Nigeria (ESSPIN), delivered by a Cambridge Education-led consortium during 

2008-2014. DFID has spent £102 million to date, with a further £126 million committed to 

2019. In sum, the efforts of the IDPs in the implementation of UBE programme are 

significant, mostly on technical assistance, capacity building, experimental initiative and 

research. The contributions of the International donors for free primary education in Nigeria 

are included in the appendix at the end of the thesis. 

4.8 Right to Free and Compulsory Primary Education of Disadvantaged Children  

In Nigeria, even though the Constitution incorporates a provision of non-discrimination,
180

 

the Committee of the CRC, in its combined third and fourth reports’ concluding observations 

on Nigeria in 2010,
181

 raised concerns that de facto discrimination against children was still 

prevalent in Nigeria and is widely tolerated in the State party. Of particular concern was vis-
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à-vis the girl child, children with disabilities, and street children. The Committee requested 

the State party to provide more information in its next periodic report on measures taken to 

give practical effect to the principle of non-discrimination in relation to these groups.   

Education is critical to the future of all children, but especially to those who are vulnerable, 

that is; children such as the orphaned, street children, girl-child, children living in conflict 

areas and children who belong to sections of a community, such as from indigenous or 

minority groups or lower  status. These groups of children are often discriminated against and 

are more likely to drop out of school. Two main issues are examined in this section, one is the 

need to categorise vulnerable children into different groups and examine their plights in 

having access to free and compulsory primary education. Secondly, to  analyse the protection 

of vulnerable groups and the use of international human rights instruments, their relation to 

national law and practice for improving their access to free and compulsory primary 

education. 

4.8.1 The Categories of Vulnerable Children 

Orphans- Natural disasters, conflicts or the impact of disease including HIV, AIDS, can 

cause a child to be orphaned. In Nigeria, HIV and AIDs is prevalent, therefore if a parent falls 

ill due to HIV or AIDS related illnesses, the child may have to drop out of school to care for 

family members. The phenomenon of child-headed households is also associated with the 

HIV, AIDS epidemic as orphaned children work to care for younger siblings. During these 

unpredictable events, child labour may be resorted to as a coping mechanism. Three major 

reasons are identified as hindrances for orphans continuing lack of access to schooling; first, 

there are the additional costs of education, even when school fees are abolished, money must 

still be found to pay for uniforms, books, and these are not affordable to these children. 

Secondly, orphans may be unable to attend school full-time due to the need to earn a living, 

or care for siblings. Thirdly, due to lack of parental direction, orphans can easily reject 

spending time in school. Education will give children in this category hope for life and work, 

and will be a strong protector against HIV to which these children may be particularly 

susceptible. It is important that these children receive education because without the 

protective and preventive enlightenment schooling offers, children of parents affected by HIV 

and AIDS are significantly more likely to become infected themselves. 
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Street children- They are commonly perceived as young children living on the streets of 

large cities in developing countries, often begging.
182

 It comprises children who happen to be 

on the streets, those who work on the streets to complement the family income, those who 

beg with an older family member, children who run away from home temporarily and 

children who have been abandoned or who have abandoned their families. Apart from the 

physical hazards, they also miss schooling. Particularly important to street children as to any 

other poor and marginalized people, education can be a way out of poverty, as it gives these 

children better chances in finding decent employment, helps them to understand the reasons 

of their condition, and to discover their own worth and capabilities.  

Education is especially important for street children, as it is a tool for change, a way out of 

poverty and a way to self-discovery and personal achievement to have access to education. 

This group of children not only face the problem of access to education but also experience 

discrimination against them at school. Their survival needs and independent way of life make 

traditional teaching methods and subjects incompatible with and irrelevant to their daily lives. 

However, socially and economically marginalized groups experience great difficulty in 

receiving education. Teachers or other students might treat street children disrespectfully, 

thus contributing to their eventual drop out to escape constant disregard, discouragement or 

punishment. Most cannot cope with strict discipline after experiencing freedom on the streets. 

Other ways these children are indirectly denied access to education is through hidden fees, 

for example by making students buy their own school uniform and supplies, as well as 

contributing to the renovation of school buildings.  

However, street education usually does not match public or private schools providing formal 

education. In Nigeria included in this group are the Almajaris.  Thus, the Act on Compulsory 

Free Universal Basic Education of the Republic of Nigeria (2004) provides for basic 

education. The Act makes a distinction between Basic Education and Universal Basic 

Education. It defines Basic education as comprising ‘early childhood care and education and 

nine years of formal schooling’. Universal basic education is defined in the Act as ‘early 

childhood care and education, nine years of formal schooling, literacy and non-formal 

education, skills acquisition programmes and the education of special groups such as 

nomadic and migrants, girl-child and women, almajiri, street children and disabled 
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groups’.
183

 In the Act, two types of non-formal education are categorised in the Nigeria 

Education Sector Support Programme; non-formal schools, which offer the formal school 

curriculum, and non-formal education programme, which offer flexible learning schedules 

and diverse curricula. The non-formal educations are not described in this thesis.  In its 

Concluding  Observations  and Recommendation (4th Country Report)
184

  it was 

recommended that the state is to ensure the implementation of the 2010 Strategic Plan of 

Action and Operational Guidelines complementing the Almajiri Education Programme and 

Work Plan for the integration of 400,000 Almajiri Children.
185

 Nigeria in its Responsive 

Mitigation Effort
186

  states that the Almajiri Education Programme has been launched in 

Sokoto as part of the strategy to reduce the number of Out-of-school children. The 

programme is aimed at mainstreaming the Almajiri System into Basic Education, thereby 

providing the Almajaris with the opportunity to develop skills that will make them contribute 

to national development. In implementing the UBE Act it is essential to ensure that all school 

age going children are banished from the streets to the classrooms to study.  

Children with disabilities- Children with disabilities are one of the many groups of children 

still not enrolled in primary education in developing countries including Nigeria. Disability is 

still overwhelmingly viewed as a social welfare issue. As a result, disabled people are seen as 

passive victims requiring charitable assistance, and disability is considered a ‘special’ issue, 

isolated from mainstream development.  Children in Nigeria face several challenges in 

having access to education, ranging from inadequate educational facilities for children with 

special needs, and most of the teachers are trained in special education. Segregation in 

separate special schools of pupils with special educational needs or poor attempts at 

integration has left disabled children and students not achieving their potential.
187

 The 

alternative is to engage in the transformational process in schools, that is the development of 

inclusive education. Inclusive education can be interpreted as the philosophy and practice for 
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educating students with disabilities in general education settings.
188

 The practice is based on 

the notion that every child should be an equally valued member of the school culture. In other 

words, children with disabilities should benefit from learning in a regular classroom, while 

their peers without disabilities gain from being exposed to children with diverse 

characteristics, talents and temperaments.
189

 There is gap in school participation between 

children with and without disabilities. Children with disabilities are often discriminated 

against within the Nigerian educational context.  The following problems exist in Nigeria as 

regards inclusive education; shortage of trained staff and resource teachers at primary, 

secondary and tertiary levels; no clear guidelines on inclusive education, no concrete 

commitments in terms of budget allocation in the country for inclusive education; lack of 

awareness and education facilities for people with disabilities in rural areas, and inaccessible 

schools and public transport.
190

 In most cases, these children are not integrated into the state 

educational systems because of their disabilities.  UN Convention on the Rights of Persons 

with Disabilities
191

 requires that:  

States Parties. . .shall ensure that. . .persons with disabilities can access an inclusive, quality 

and free primary education on an equal basis with others in the communities in which they 

live. . .receive the support required within the general education system to facilitate their 

effective education. . .are able to access tertiary education, vocational training, adult 

education and lifelong learning. . . 
192

 

In relation to disability and education, rights based approach and equity have been both 

framed and strengthened by a number of international declarations, including the CRC.
193

 

Inclusive education ensures the presence, participation and achievement of all students in 

schooling. Inclusive education acknowledges that all children can learn and respects 

differences in children. To enable children with disabilities to fulfil their potential, provision 

must be made for them through the provision of special teaching and learning materials. 

States are directed to recognise ‘the special need’ of children with disabilities including a 

duty placed on States Parties to the CRC to ensure that children with disabilities have 
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effective access to education and training.
194

 Such education should, according to UNESCO, 

be suited to the individual needs of children, regardless of the degree of disability or special 

need.
195

 Education must be accessible to all, especially the most vulnerable groups, in law 

and without discrimination. All children have the right to education. 

Girl- child- Non-discriminatory education benefits both girls and boys and thus ultimately 

contributes to more equal relationships between women and men. Equality of access to and 

attainment of educational qualifications is necessary if more women are to become agents of 

change. Literacy of women is an important key to improving health, nutrition and education 

in the family and to empowering women to participate in decision-making in society. 
196

 In 

Nigeria, discrimination in girls' access to education persists in many areas, owing to 

customary attitudes such as early marriages and pregnancies, to inadequate and gender-biased 

teaching and educational materials, sexual harassment and lack of adequate and physically 

and otherwise accessible schooling facilities. Initiatives undertaken to increase enrolment and 

retention of girls have been developed by Nigerian government and are being implemented.  

Such initiatives include the National Strategy on Girls’ Education and FGN Fender Education 

Project.
197

 To boost girl-child Education nationwide, tripartite partnership programme and 

funding between the Federal and State Governments and UNICEF had been launched since 

2011 and has commenced disbursement of funds for the training of female teachers to States 

Universal Primary Education Boards. Sokoto state, one of the states with poor girl-child 

education record, trains 800 female teachers (2012-13) with N49.5m granted to 224 school-

based management committees as critical components in achieving UBE for all.
198

 Despite all 

the encouraging efforts from Government, early marriage is still a big cause of school drop 

outs, due to the ingrained negative cultural attitude. Another cultural norm which exists in 

many cultures is that educating girls is less valuable, or not expected, and these girls may 

instead work, providing domestic services, for instance. Early marriage is serious problem 

primarily, because it hinders a girl’s chances of continuing with her education and this in turn 

hampers her life chances. As Tomasevski rightly pointed out; 
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Education operates as multiplier, enhancing the enjoyment of all rights and freedoms where 

the right to education is effectively guaranteed, as opposed to depriving people …especially 

girls and women …of the enjoyment of many  if not all rights and freedoms where the right to 

education is violated…
199

 

In sum, education has a profound effect on girls and women’s ability to claim other rights and 

achieve status in society, such as economic independence 

Children living in conflict areas- During period of conflict, children have to leave their 

home and family environment and move into an unknown environment. Providing education 

in the time of conflict is a huge challenge. Religious conflict by Boko Haram sect in North 

Eastern part of Nigeria, particularly Borno and Adamawa states has negatively affected 

access to education of children in these areas.  Schools and educational personnel are targets 

of violence, and infrastructure is often destroyed. Fear and disruption lead to poor learning 

outcome. Educational institutions and curricula may be harnessed by hostile groups and used 

to spread messages of hatred or to help justify and institutionalise conflict. Investment in 

education declines in times of conflict as other areas and sectors are given priority in these 

areas.   The problem is that the government is focussed more on survival and education is not 

prioritised. 

4.8.2 Legal Protection of right to education of the vulnerable children 

The obligation for States for providing free, compulsory and universal primary education is 

clearly reflected in international instruments, notably the Convention against Discrimination 

in Education
200

 and the International Covenant on Economic, Social and Cultural Rights. 

Article 13 of ICESCR provides for the right to receive free and compulsory primary 

education, which should be made available to everyone
201

, and enjoins upon the State Parties 

to the International Covenant obligation to ‘prioritise the introduction of compulsory, free 

primary education’.
202

  In essence, these provisions not only restate international legal 

obligations for the right to free and compulsory primary education, they also lay down the 

State obligation to ensure equal access to education for all children in the community. 

Similarly there have been political commitments to universalise basic education for all, free 

of cost for example in instruments such as; A Framework for Action in Sub- Saharan Africa: 
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Education for African Renaissance in the Twenty-first Century.
203

 The Framework provides 

that ‘Special attention shall be devoted to the rights of disadvantaged groups, including girls 

and women, ethnic minorities, the disabled, those affected by the HIV/AIDS pandemic and 

those in especially difficult circumstances in other ways.
204

  Also, the Pretoria Declaration on 

Economic, Social and Cultural Rights in Africa
205

 in its paragraph 8 expounds the right to 

education as expressed in Article 17 of the ACHPR by enumerating its components:  

Free and compulsory basic education, along with psychosocial educational programmes for 

the orphans and children from vulnerable categories; creation of schools and special services 

for the physically and mentally handicapped children; measures aimed at redressing the 

social, economic and cultural practices and attitudes which hinder the access to education of 

the girl child…  

All these framework and declarations bear evidence to the importance accorded to normative 

action for basic education. They all reaffirm that education is a basic right and a basic need 

for all children in Nigeria including the vulnerable and those with disabilities, as recognized 

in the international instruments. It is clear that normative action aimed at achieving equality 

of opportunities in education, both in law and in fact, needs to be intensified. The application 

of the principle of equality of opportunity in education, which is common to various 

international human rights treaties, calls for greater emphasis on the fulfilment of State 

obligations. Another alternative is to seek protection for the right to education of these 

children by relying upon customary international law.
206

 

4.9 Conclusion 

As education operates as a sub-system of the whole social system, the viability of the 

educational system also depends on wider political, cultural and social factors. Frequent 

change and restructuring of the government affects continuous implementation of free 

primary education. This is evidenced in Nigeria’s case as analysed in this chapter. Thus, there 
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is need for the country to unify and sustain the wave of democracy sweeping the African 

continent. Democracy matters because frequent changes in government will hamper the 

continuity of policies for free primary education. Historically, Nigeria’s educational sector 

has had problems ranging from political instability, lack of financial sustainability, no careful 

planning, inaccurate data or at times no available data, lack of accountability and no proper 

monitoring and evaluation of the various programmes. A functioning education system 

requires key building blocks to be in place to create the opportunity to learn. These include 

adequate facilities, qualified teachers who are enjoying job satisfaction and committed, 

appropriate curricula and teaching materials and high student attendance.
207

 The quality of 

education reflects one of its key purposes, namely maximising the development and abilities 

of all learners.
208

 The government’s obligation to define and ensure the quality of education 

requires an assessment of the existing conditions against postulated goals through the use of 

appropriate human rights indicators and benchmarks. It has to be accepted that without 

sufficient resources good quality universal education will remain no more than an aspiration, 

high priority should be given, to setting aside, within the national budget, an adequate 

proportion of the national income for the development of education. Nigeria needs to address 

multiple forms of inequality and discrimination through comprehensive policies, it is 

therefore crucial to lay emphasis on the universal access to free and compulsory primary 

education for all children without exclusion or discrimination. 

Accurate data and monitoring of learning achievement are also critical, for planning and 

budgeting, as well as for evaluation and accountability. Without accurate and reliable data, no 

meaningful planning can be done and it will be difficult to avoid policy breakdown at the 

implementation stage.
209

 Evidence from studies and reports across the country reveal that for 

primary education in Nigeria to achieve its stated objectives, these crucial issues of policy, 

funding, data, curriculum review and capacity building must be squarely addressed by the 

government.
210

 The adoption and use of functional Education Management Information 

System (EMIS) at all levels of governance is a necessary measure for education authorities in 

Nigeria. Coupled with this, appropriate legal sanctions as prescribed by the UBE Act (2004) 

should be enforced on parents / guardians who refuse to send their children / wards to school. 
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Though, the application of sanctions can only be realistic if the UBE is indeed free. For 

instance, hidden costs should be eliminated by providing uniforms, books and other learning 

materials to the pupils or students free of charge.  

Since education is a capital-intensive enterprise, free primary education is often implemented 

under conditions of budgetary constraints, thus, guaranteed sources of financing needs to be 

identified and explored and appropriate policies and legislation put in place to ensure 

effective utilization. There should be transparency about allocations and government 

spending on education. Government should commit itself to promote a culture of zero 

tolerance for all corrupt practices. Undoubtedly, misappropriating public resources meant for 

the educational sector and failing to address corruption and to provide an effective remedy to 

affected children constitute violations of the right to education.  

Corruption and the associated lack of transparency and accountability have acted as obstacles 

to the implementation of free primary education in Nigeria for a long time as analysed in this 

chapter.
211

 Corruption has been identified as an obstacle to the fulfilment of the basic right to 

education for millions of children around the world.
212

 A more concerted attempt to realise 

the universal right to free and compulsory education requires recognition of universal 

obligations to respect, protect and fulfil the right to education for every child, including 

through obligations of international cooperation and assistance. Anything less than 

international education strategies which are based on and uphold the right to education and 

the rule of law, will not ensure that every child in Nigeria is guaranteed at the very least, free 

and compulsory primary education until the age of twelve. In sum, for universal free primary 

education to be achieved, a human-rights-based approach must be adopted, emphasising 

accountability, empowerment and participation. Having examined in political and socio-

economic context the development of the various free primary education initiatives in Nigeria 

in this chapter, the next chapter analyses the legal, institutional and administrative framework 

for the implementation of free primary education in Nigeria.
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Chapter Five 

Domestic Application of the Right to Free and Compulsory Primary 

Education in Nigeria 

5.1 Introduction 

Chapter four of this thesis analysed the historical development of primary education in 

Nigeria from the beginning of the colonial period through to post-independent and current 

times. It described the two previous attempts to implement free primary education in Nigeria 

and the on-going UBE programme. From that analysis, it could be argued that while Nigeria 

has endeavoured to honour its commitments to provide free primary education to its 

populace, it has faced several barriers, such as insufficient funding, improper planning and 

political instability, with regard to achieving its effective implementation  

This chapter follows up with the examination of the domestic legal, institutional and 

administrative frameworks for the implementation of free and compulsory primary education 

in Nigeria. International human rights treaties obligate state parties to recognise the rights in 

the treaties and to give effect to them by adopting all necessary legislative and other measures 

domestically. For example, the article 4 of the CRC provides that; ‘State parties shall 

undertake all appropriate, legislative, administrative and other measures for the 

implementation of the rights recognised in the ... Convention’. There are similar provisions in 

article 2(1) of the ICESCR and article 1(1) of the ACRWC, all of which are relevant to the 

right to education. The ratification of international human rights treaties is of benefit only if 

their provisions are implemented and have an impact at the national level. It is within this 

context that the implementation of the right to free and compulsory primary education in 

Nigeria is analysed. This  chapter will examine  how adequately the right is protected 

domestically as obligated under the relevant international human rights treaties and the extent 

of Nigeria’s compliance with international human rights standards in that regard. There are 

three dimensions to the domestic framework which determines the context of the 

implementation of right to education. The first consists of constitutional and legal guarantees; 

the second is the institutional infrastructure aimed at translating the right into practice and the 

third, is the governmental administration and delivery of service at both the federal and state 

levels. 
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First, the chapter considers the legal framework of the right to education in Nigeria. The legal 

framework of education is based on the 1999 Nigerian Constitution together with relevant 

federal laws namely the Child’s Rights Act (CRA) 2003 and the UBE Act 2004. Whether 

these municipal legislations that regulate the right to education in Nigeria are adequately and 

/or effectively implemented and enforced in ensuring the right to free and compulsory 

primary education is investigated.  Two main questions come up here; first, does a child have 

the ability to have a cause of action under the constitution, if his or her right to free and 

compulsory primary education is being hindered?  Second, is the state accountable for not 

providing free and compulsory primary education? In answering these questions, the 

approach of the Nigerian judiciary regarding the justiciability of the right to education is 

highlighted in contrast with examples of judicial decisions in other jurisdictions. Also, the 

effectiveness of the protection of this right by other appropriate monitoring institutions, 

particularly the Nigerian Human Rights Commission (NHRC), is examined. Finally, the third 

part of the chapter analyses the management, structure and financing of primary education in 

Nigeria. By examining relevant constitutional provisions and other education policies on 

educational management and funding it will be revealed whether or not free and compulsory 

primary education is adequately funded in Nigeria.  

5.2 The Right to Education in Countries’ Constitutions 

The right to education is one of the most universally recognized rights in national 

constitutions in the world today. The former UN Special rapporteur on the Right to 

Education, indicated that in 2001 there were unequivocal  guarantees of the right to education 

in the constitutions of 142 countries and that only 44 countries did not include such 

provisions in their national constitutions.
1
 A recent study of national constitutions found that 

90 per cent of constitutions in the world contain a provision on the right to education.
2
 Many 

African States’ constitutions enunciate the right to education in their constitutions. Examples 

include the constitutions of Benin (1990), Cape Verde (1990), Togo (1992), South Africa 

(1996), and Ghana (1992). Some of these states’ constitutions such as the constitutions of 

Kenya (2010) and Malawi (1994) recognise the right to education substantively in the 

constitution’s Bill of Rights, while some states’ constitutions, such as the constitutions of 
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Nigeria (1999) and Sierra Leone (1991), do not contain the right to education in their Bill of 

Rights; but only recognised as part of the directive principles of state policy. 

5.3 The Nigerian Legal Framework on Education 

5.3.1 Right to Education in the Nigerian Constitution 

The Nigerian constitution is the fundamental law against which all inconsistent enactments 

are void.
3
 This is based on the doctrine of the supremacy of the constitution, which is 

emphasised in the constitution itself. The Nigerian constitution provides that ‘… if any other 

law is inconsistent with the provisions of this constitution, this constitution shall prevail, and 

that other law shall to the extent of the inconsistency be void’.
4
  Education is grouped under 

the section on “Fundamental Objectives and Directive Principles of State Policy” in the 

Nigerian constitution, wherein “free, compulsory and universal primary education” is listed 

as an objective of state policy
5
 rather than a substantive right under the constitution. Thus, 

free and compulsory primary education is not currently a constitutionally guaranteed right in 

Nigeria. With regard to the doctrine of the supremacy of the constitution, the right to 

education as a directive principle of state policy, and not a substantive right in the bill of 

rights, prevails over its protection than under other domestic legislations.  It is submitted 

herein  that promoting and ensuring the right to free basic education for children in Nigeria 

will only be achievable if there is a constitutional amendment guaranteeing the right to free, 

compulsory and universal primary education as a substantive and justiciable right.  The 

Constitution of Nigeria has two specific chapters relating to human rights and human 

development policies for governance administration in Nigeria. The sections on Fundamental 

Rights in chapter IV and the sections on Directive Principles of State Policy in Chapter II, 

both form core provisions of the Nigerian Constitution. However, in the constitution, a 

Directive Principle is distinguishable from a fundamental right in so far as a Directive 

Principle shall not be enforceable in any court.
6
 The Directive Principles provide the 

guidance, motivation and purpose for legislative policy. As Alston and Bhuta have pointed 

out;  
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[…] a Directive Principle is phrased in terms of an important duty incumbent upon the State, 

but one that is to be implemented by the executive and legislative arms of government 

without intervention or oversight by the judiciary’.
7
   

5.3.1.1 Constitutional Provision on the Right to Free and Compulsory Primary 

Education 

The Constitution defines the nation’s educational objectives
8
 and regulates the sharing of 

responsibilities for education among the three levels of government – federal, state and local.
9
 

The educational objectives provision in Chapter II of the 1999 Constitution is as follows: 

(1) ‘Government shall direct its policy towards ensuring that there are equal and adequate 

educational opportunities at all levels. (2) Government shall promote science and technology. 

(3) Government shall strive to eradicate illiteracy; and to this end, government shall as when 

practicable provide- (a) Free, compulsory and universal primary education;’
 10

 

Section 18 makes the realisation of the right to education non- committing through the use of 

the expressions “strive to eradicate”, and, “as when practicable”. This allows the government 

no specific time frame for the provision of free compulsory universal primary education as no 

definite time is given to achieve the objectives. This promise has still not yet been met.  With 

such wording in the constitution, there is a constitutional silence about the substantive 

commitment of the government in providing free, compulsory primary education to the 

children in the nearest future in Nigeria. The element ‘shall as when practicable’ is criticised 

for being too vague. This poses a challenge under international law, because the state can 

argue for a variety of time frames when this is brought up in international litigation as was 

reflected in the case of SERAP v. Federal Republic of Nigeria.
11 

Therefore the State needs to 

specify guidelines on what constitutes ‘when practicable’ or give specific deadline such as 1, 

5, or 10 years’ time.
12

 Afterwards, government shall develop a plan to progressively realise 

the attainment of this right, failure of which will amount to a violation. Having ratified 

relevant international instruments on the rights to free primary education namely, the 
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ICESCR,
13

 the CRC
14

 and the ACRWC,
15

 Nigeria is bound by the obligations under these 

treaties.
16

  In relation to introduction of free compulsory primary education, it is a specific 

legal obligation whereby States’ parties have immediate obligations in relation to the right to 

education.  In the case of primary education unlike secondary or higher education, the 

obligation to provide primary education for all is an immediate duty on all state parties.
 17 

 In 

addition, the ICESCR Committee has explained at length that nevertheless, the fact that 

realisation over time, or in other words progressively, is foreseen under the Covenant, this 

should not be misinterpreted as depriving the obligation of all meaningful content.
18

 It thus 

imposes an obligation on states to move as expeditiously and effectively as possible towards 

that goal. Moreover, any deliberate retrogressive measures in that regard would require the 

most careful consideration and would need to be fully justified.
19

  It has also been observed 

that “progressive realisation means that States parties have a specific and continuing 

obligation to move as expeditiously and effectively as possible towards the full realisation of 

Article 13 ICESCR [on the right to education]’’.
20

 Kumar has pointed out that it is possible 

that the standard of progressive realisation may be used by States to claim a lack of resources 

as the reason for not meeting the obligations relating to the right to education.
21

 It can also be 

argued that progressive realisation extends so long as the delay is attributable to causes 

beyond the control of the state, and that the state has not acted negligently or deliberately. 

The Maastricht Guidelines provides that state have the burden of proof to show that causes of 

                                                           
13

 International Covenant on Economic, Social and Cultural Rights (ICESCR) (1966), 993UNTS 3 entered into 

force January 3 1976, the right to education is recognised in articles 13 and 14 of the Covenant. Nigeria ratified 

the Covenant on 29 July 1993 without any reservation. The ICESCR is not a child specific instrument but has 

extensive provisions on the rights to education which is applicable to both adults and children. 
14

 UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United Nations, Treaty 

Series, vol. 1577, p. 3, available at: http://www.unhcr.org/refworld/docid/3ae6b38f0.html [accessed 7 March 

2012].  Nigeria ratified the UN CRC on 19
th

 April 1991.Article 28 provides the right to education 
15

OAU Doc.CAB/LEG/24.9/49(1990) entered into force 29 November 1999.   Nigeria ratified the ACRWC on 

23
rd

 July 2001 Art 11 for right to education 
16

 Article 14(2) Vienna Convention: ‘The consent of a state to be bound by a treaty is expressed by ratification’. 
17

 CESCR General Comment 13 The Right to Education (article 13 of the Convenant) E/C.12/1999/10 (8 

December 1999) para 51available at: http://www.refworld.org/docid/4538838e10.html  accessed 18 August 

2014. 
18

 CESCR General Comment No. 3: The Nature of States Parties’ Obligations (Art. 2, Para. 1, of the Covenant), 

E/1991/23, (14 December 1990) para 9.  available at: http://www.refworld.org/docid/4538838e10.html  

[accessed 18 August 2014]. 
19

 Ibid 
20

 Ibid para 44 
21

 Kumar, Raj., ‘International Human Rights Perspectives on the Fundamental Right to Education-Integration of 

Human Rights and Human Development in the Indian Constitution’, (2004) 12 Tulane. J. Int'l & Comp. Law, 

237 at 250. 

http://www.refworld.org/docid/4538838e10.html
http://www.refworld.org/docid/4538838e10.html


157 

 

delay for non- compliance is beyond its control.
22

 A number of restrictions have been 

imposed on progressive realization, both through the language of restrictions the ICESCR 

and its following interpretation.
23

 The CESCR Committee has established that there is a 

"minimum core content" with regard to each economic, social, and cultural right which all 

State parties have obligations to fulfil.
24

 Ssenyonjo points out that the obligation depends on 

the political will of the executive and the legislature to take the necessary steps.
25

 For 

example by enacting legislature or prioritising budget allocation for the ESC rights.
26

  Nigeria 

being a party to the treaty has, through its constitutional provision of not being time specific 

on the provision of free compulsory universal primary education, failed to comply with this 

international human rights obligation under the Covenant. In its 2010 concluding observation 

to Nigeria’s report submitted to the CRC Committee, the Committee recommended that 

Nigeria should ensure effective implementation of its National Plan of Action on CRC/CRA 

2009-2015 of 2008, which puts children first as a state policy in matters relating to education 

and other things, by designing and implementing a cost plan with clear indicators and 

allocating adequate financial and human resources for its operationalisation.
27

 

5.3.1.2 Justiciability of the Right to Education under the Nigerian Constitution 

In Nigeria, judicial attitude to litigation on socio-economic rights is characterised by great 

caution and passivity.
28

 The Constitution expressly bars the courts from enforcing the 

provisions of chapter II of the constitution by ousting the jurisdiction of the courts from 

questioning whether any act or omission is in conformity with the Fundamental Objectives 

and Directive Principles of State Policy,
29 

. Therefore non-compliance to the provisions of 

chapter II of the constitution cannot be taken as a claim for enforcement against the state. 

Thus because the right to education is placed under the Fundamental Objectives and 

Directive Principle of State Policy in chapter II of the constitution, its implementation and 

enforcement faces constraints. This runs contrary to its obligation under international human 
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rights laws. For example, article 2(3) of the ICCPR provides that State parties are to ensure 

that any person whose rights or freedom recognized by the Covenant are violated shall be 

able "to develop the possibilities of judicial remedies" enforceable, when granted, by 

competent authorities.
30

 The ICESCR contains no clear counterpart to these provisions, but 

Article 2(1) of the ICESCR is usually interpreted as referring indirectly to justiciability. 

Article 2(1), provides that; 

[…] each State Party to the Covenant undertakes to take steps, individually and through 

international assistance and co-operation to the maximum of its available resources, with a 

view to progressively achieve the full realization of the rights recognized in the present 

Covenant by all appropriates means, including particularly the adoption of legislative 

measures.
31

  

There is dearth of judicial jurisprudence on the right to education in Nigeria because of the 

constitutional provision which has ousted the courts’ jurisdiction on its justiciability.
32

 There 

appears to be an apparent contradiction between section 6(6)(c) and section 13 of the 

constitution in that regard. While on the one hand, section 13 of the constitution, which is the 

opening provision in chapter II, provides that “It shall be the duty and responsibility of all 

organs of government, and of all authorities and persons, exercising legislative, executive or 

judicial powers, to conform to, observe and apply the provisions of this Chapter of this 

Constitution”, section 6(6)(c), on the other hand, provides that “The judicial powers vested in 

accordance with the foregoing provisions of this section ... shall not except as otherwise 

provided by this Constitution, extend to any issue or question as to whether any act of 

omission by any authority or person or as to whether any law or any judicial decision is in 

conformity with the Fundamental Objectives and Directive Principles of State Policy set out 

in Chapter II of this Constitution”.  Justice Mamman Nasir of the Nigerian Court of Appeal 

stated in a case concerning the justiciability of socio-economic rights in Archbishop Anthony 

Okogie & ors v The Attorney General of Lagos State,
33

 that  “[...] It is clear that Section 13 

has not made Chapter II justiciable.”
34

 …the arbiter for any breach of and guardian of the 

fundamental objectives […] is the legislature itself or the electorate.’
35

  He thus made it clear 

that the court has no jurisdiction to pronounce any decision as to whether any organ of 
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government has acted or is acting in conformity with the Fundamental Objectives and 

Directive Principles under chapter II of the constitution. This contradicts the rights-based 

approach which focuses on the states’ obligation to fulfil, respect and protect internationally 

defined human rights, including economic, social and cultural rights. In so doing, the rights-

based approach aims to support and empower individuals and communities to claim their 

rights, including the right to education. It is submitted that refusal by the courts of this 

responsibility is incompatible with the international human rights standards, which must 

always be taken to include respect for international human rights obligations. Decisions by 

courts in other jurisdictions demonstrate how they have upheld the right to education in its 

various dimensions even when not explicitly identified in the constitution.
36

 Even though the 

right to education is framed as a Directive Principle, it could be fully justiciable when read in 

conjunction with the duty of the state to guarantee and enforce equal treatment in law and in 

fact for all citizens of the state.
37

 

An effective way of challenging a violation of the right to education before the courts would 

seem to be through the principles of non-discrimination and equal treatment. Article 2(2) of 

the ICESCR is a non-discrimination provision, which provides that: “The States Parties to the 

present Covenant guarantee that the rights enunciated in the present Covenant will be 

exercised without discrimination of any kind as to race, colour, sex, language, religion, 

political or other opinion, national or social origin, property, birth or other status”. The 

leading Nigerian case on discrimination to education is Badejo v. Federal Minister for 

Education & 2 others,
38

 where the court denied access to judicial remedies and the 

enforcement of this right based on a technical interpretation of the law. Plaintiff had alleged 

that she was denied being called for interview for admission into a public funded secondary 

education institution because of the policy of quota system which discriminated against her 

because of her state of origin, whereas, pupils from some other states who scored lower 

marks were called for the interview. The court held that the interview complained of had 

already been completed about 15 months earlier and the matter had been overtaken by events. 

The court also held that the interest of the State to the sustenance of the educational system 

prevailed over the rights of the applicant to educational system. This decision is criticised 

because, recognising that state parties have a negative duty not to act in such a manner as to 
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discriminate against any person. Where two children of different ethnic origin have same 

/equal scores in entrance examination, they are entitled to the same methods of admission, 

failure of which the children may lose their trust in the state not to discriminate against them. 

It is submitted, with respect, that it was wrong for the court to have let the interest of the State 

to the sustenance of the educational system prevail over plaintiff’s right to equality under the 

educational system. In the Nigerian constitution freedom from discrimination is a 

fundamental right.
39

 Although Nigerian constitution guarantees non- discrimination on 

grounds of sex, religion, ethnicity, political opinion, circumstances of birth and place of 

origin, however, it is noted that while guaranteeing equality before the law, it is silent on the 

relation between potentially discriminatory customary or religious laws and the non-

discrimination provision.  Early marriage for example, hinders a girl’s chances of continuing 

with her education and this in turn hampers her life chances. The constitution guarantees 

equality, the principle of constitutional supremacy should prevail. If the constitution is the 

supreme law of the country, one would expect that other laws such as customary and other 

personal laws should be in compliance therewith. Article 26 of the ICCPR also states that 

‘[…] all persons are equal before the law and are entitled without any discrimination to the 

equal protection of the law’. In this respect, the law should prohibit any discrimination and 

guarantee to all persons equal and effective protection against discrimination.  

Nigerian courts manifest a general discomfort with broadening access to judicial redress in 

socio-economic law cases generally. Nonetheless, an aggrieved individual after exhausting 

available domestic remedies can also go to regional or sub-regional courts to challenge 

violation of a socio-economic right by a state party.
40

 The case SERAP v. Nigeria
41

 was 

brought before the Community Court of Justice (CCJ) of the ECOWAS
42

 by the Socio-
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Economic Rights and Accountability Project (SERAP) in October 2009.
43

 The case 

highlighted the impact that a national civil society organisation such as the SERAP could 

have in utilising public interest litigation, through human rights law. This case reinforced that 

the state holds legal obligations to fulfil the right to education and that these obligations are 

justiciable before an international court.
44

 The underlying point is that it is essential to ensure 

that complaints surrounding the right to free primary education violations can be adjudicated 

and that the adjudicator's decision will be respected and implemented. Nigeria is yet to 

implement the court’s judgement in this case. Despite the judgment being binding on Nigeria 

and immediately enforceable,
45

 there are no clear provisions on who is to effect or execute 

the decisions of the court. In addition to the obligation to take legislative and policy 

measures, state must ensure that effective remedies are in place for children or their 

representatives to effectuate their right to education. Nolan notes that economic, social and 

cultural rights are incorporated in constitutions of several countries now,
46

 but despite their 

integration in national constitutions of African countries too, the actual realisation of these 

rights has not been evident. 

5.3.2 Domestic Application of the African Charter on Human and Peoples’ Rights 

The African Charter on Human and Peoples' Rights (ACHPR) was adopted by the 

Organisation of African Unity in 1981.
47

 Nigeria ratified the treaty on 22
nd

 June 1983 in 

accordance with section 12 (1) of the  1999 Constitution  of Nigeria which provides that: 'No 

treaty between the Federation and any other country shall have the force of law except to the 

extent to which any such treaty has been enacted into law by the National Assembly'. It thus 

became a domestic law by virtue of The African Charter on Human and Peoples' Rights 

(Ratification and Enforcement) Act.
48
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The right to education is protected under article 17 of the ACHPR.
49

 ACHPR is an important 

regional treaty in Nigeria for the following reasons: First, Nigeria is the only dualist state that 

has explicitly incorporated (domesticated) the African Charter when it adopted the ACHPR 

(Ratification and Enforcement) Act.
50

 Secondly, in a case brought before the ECOWAS court 

by an NGO, Socio-Economic Rights and Accountability Project (SERAP), against the 

Republic of Nigeria, including the Universal Basic Education Commission (UBEC which is- 

the legal entity responsible for implementing education in Nigeria),
51

 a violation of the right 

to education under Article 17 of the ACHPR was alleged, for failure to ensure quality 

education. Nigeria argued that the Court lacked jurisdiction to hear the case because it dealt 

with domestic laws and policy which are not within the subject matter jurisdiction of the 

Court.   

Relying on Article 9(4) of the Supplementary Protocol to the treaty establishing the Court and 

Article 4(g) of the Revised Treaty of ECOWAS, the court went on to say that it ‘clearly has 

jurisdiction to adjudicate on applications concerning the violation of human rights that occur 

in Member States of ECOWAS.’
52

  It ruled that; ’it is well established that the rights 

guaranteed by the African Charter are justiciable before this Court.’
53

  Article 9(4) of the 

Supplementary Protocol grants the Court jurisdiction to determine cases of violations of 

human rights in Member States of ECOWAS while Article 4(g) of the Revised Treaty of 

ECOWAS incorporated the African Charter on Human and Peoples' Rights into that 

treaty. The Court noted a distinction between the recognition of education within the 

domestic legal framework of Nigeria and the human right to education in the ACHPR to 

which Nigeria is a State Party.  Court reiterated that it has jurisdiction over human rights 

enshrined in the African Charter and the fact that these rights are domesticated in the 

municipal law of Nigeria cannot oust the jurisdiction of the Court.  The outcome is that a sub- 

regional or regional court can take a different approach than the one that prevails at the 

national level and enforce socio-economic rights such as right to education. Evidence for this 

new paradigm is this SERAP case. This judgment is significant in that it is an addition to the 

body of jurisprudence, which treats socio-economic rights as judicially enforceable rights.  
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5.3.3 Right to Education under the Child’s Rights Act (CRA) 2003 

The CRC Committee has provided clear guidelines for implementation of the CRC by State 

Parties.
54

 Although the Convention does not formally require State Parties to incorporate the 

provisions into domestic law, the CRC Committee has recognised that such an approach is 

desirable in order to ensure that domestic legislation is compatible with the principles and 

provisions of the Convention.
55

 Nigeria having ratified the CRC,
56

 thereby agree to ‘respect 

and ensure’ the children’s rights set forth therein.
57

 Nigeria thereby committed itself to 

conform its legislation, and administrative practice to the requirement contained in the CRC, 

through the enactment of the Child’s Rights Act (CRA) of 2003, which is the national 

legislation which protects the rights of children in Nigeria. The CRA was enacted as a 

comprehensive law to deal with issues relating to children with the aim of providing more 

protection for children in Nigeria. 

Under the Constitution, children are classified for legislation under residual matters which is 

legislated by the states.
58

 Each state can adopt or refuse to adopt any law enacted at the 

national level on children. Hence, no court can prosecute violations of the Child Rights Act in 

states that have not enacted it. Nigeria enacted the CRA as its national legislation on 16 July 

2003 with the aim of giving effect to the principles of the CRC and the ACRWC. However, 

since its enactment, the CRA has had problems with opposition from some Northern states, 

where there is a large population of Muslims, on grounds that some provisions of the CRA 

were deemed as contrary to Islamic norms, especially the provisions on marriageable age and 

gender discrimination against girls. The CRA stipulates eighteen years as the marriageable 

age
59

 whereas under customary and Islamic laws, a girl child who has attained puberty is 

marriageable. This custom has been an impediment to the education of the girl-child for 
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many years in Nigeria. Apart from the predominantly Muslim North of Nigeria, the South 

Eastern states are opposing the CRA on the ground that it is contrary to the customs, 

especially where daughters cannot inherit landed property from their parents. There was 

opposition to the enactment because the Act introduced values that were against religious and 

cultural beliefs of the people.
60

 These cultural and religious obstacles have prevented some of 

the states from adopting the CRA into their state legislations. This opposition is directly 

against the non-discrimination stipulated in both the CRC
61

 and the ACRWC,
62

 and also runs 

contrary to the Nigerian Constitution which provides that no child shall be discriminated 

against as a result of gender, religion, or circumstances of birth.
63

  So far, 26 of the 36 states 

have adopted the CRA into their state legislation since 2003. The CRC Committee has 

recommended that a comprehensive review on the compatibility of the existing statutory, 

religious (sharia) and customary laws with the Convention and the CRA  be undertaken by 

Nigeria.
64

 The Committee has also strongly recommended that Nigeria should ensure that the 

CRA is included in the concurrent list of legislation which would make it automatically 

applicable in all states of the federation.
65

 

Section 15 of the CRA provides for the right to free and compulsory primary education as 

follows; 

Every child has the right to free, compulsory and universal basic education and it shall be the 

duty of the Government in Nigeria to provide such education […] every parent or guardian 

shall ensure that his child or ward attend and completes his Primary school education and 

junior secondary education. 

The section stipulates that primary and junior secondary education should be provided free by 

the government to the children.
66

 However, as discussed earlier, the right to free and 

compulsory primary education cannot be enforced or challenged in court, because the 

Constitution of Nigeria, which is the grundnorm, states that ‘the government shall when 
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practicable, provide free, compulsory and universal primary education’. Section 1 of the 

Constitution provides that, ‘[t]his Constitution is supreme and its provisions shall have 

binding force on the authorities and persons throughout the Federal Republic of Nigeria ‘[...], 

[if] any other law is inconsistent with the provisions of this Constitution, this Constitution 

shall prevail, and that other law shall, to the extent of the inconsistency, be void’.
67 

The 

constitutional provision on education in section 18 undermines Section 15 of the CRA in 

authority; therefore Section 15 of the CRA cannot be effectively implemented or enforced 

judicially. This was noted by the CRC Committee in its 2010 Concluding Observation on 

Nigeria.
68

 The CRC Committee has urged Nigeria, taking into account its General Comment 

No. 1 of 2001 on the aims of education, to ensure that the right to free and compulsory 

education is incorporated into the Constitution within the context of the constitutional 

review.
69

 Presently, the   right to free and compulsory primary education is guaranteed only 

in the CRA and not protected in the constitution of Nigeria. The Committee of the CRC also 

urged the government to ensure primary education is provided non-discriminatorily for all 

children and emphasised the abolishing of fees.
70

 The CRA provides that primary education 

shall be compulsory and obliges parents and guardians to ensure their children attend school; 

with fines and imprisonment as possible punishments for defaulting parents or guardians.
71

 

The mode of enforcement is not stated in the legislation. Evidently, S.15 of the CRA is 

framed to conform to Article 28 of the CRC but it greatly falls short of effective 

implementation. The Committee of the CRC has established that provisions of the CRC must 

be directly applicable and appropriately enforced. States parties are to provide information on 

remedies available and their accessibility to children.
 72

 

5.3.4 The Compulsory Free Universal Basic Education Act 2004 (also known as UBE 

Act) 

The right to ‘basic’ education as such is not reflected in the international treaties and 

conventions in the field of education. The word ‘primary’ education is used in most 

Covenants and Conventions. 
73

 However, the right to education has been interpreted as part of 
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the EFA process to recognize the significance of basic education as a fundamental human 

right. The importance of basic education was acknowledged at the World Conference on 

Education for All (Jomtien, Thailand, 1990)
74

 and was reaffirmed at the World Education 

Forum (2000). The Dakar Framework for Action uses both terms, ‘primary’ education 

interchangeably with ‘basic’ education.
75

 The ESCR Committee’s General Comment No. 13 

on the Right to Education refers to basic education delivery as an obligation of the state. 

Political commitments to basic education were reiterated
76

 as part of the EFA process and 

high political significance has been attached to the right to basic education.
77

 The ACRWC 

provides in Article 11 that: “Every child shall have the right to an education [...] States 

Parties to the present Charter shall take all appropriate measures with a view to achieving the 

full realization of this right and shall in particular: Provide free basic education”.  

In line with its commitments to the declarations at the World Education Forum and the EFA 

goals, in May 2004, the Nigerian legislature passed the UBE Bill, ‘The Compulsory Free 

Universal Basic Education Act No 66 of 2004’ into law. It represents the most significant 

reform in education in Nigeria and addresses the issues of access, equality, equity, 

inclusiveness, affordability and quality.
78

 The Act makes a distinction between “Basic 

Education” and “Universal Basic Education”. The Act defines ‘Basic Education’ as ‘early 

childhood care and education and nine years of formal schooling’. Universal basic education 

is defined in the Act as; “early childhood care and education, nine years of formal schooling, 

and also includes  literacy and non-formal education, skills acquisition programmes and the 

education of special groups such as nomadic and migrants, girl-child and women, almajiri, 

street children and disabled groups.”
79

 In other words, basic education is strictly formal type 

of education, whereas universal basic education comprises of combination of formal and non- 
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formal education. The aim is to give opportunities to learners who do not have access to 

formal education settings. 

 The Act provides that every Government in Nigeria shall provide free compulsory and 

universal basic education for every child of primary and junior secondary school age.
80

 The 

government in this provision refers to the 36 states’ governments since matters on education 

apart from university education are within the purview of the state governments.
81

 

Governments in Nigeria (Federal, State and Local) have primary responsibility to fund and 

manage basic education; with Federal Government playing the intervention/assisting role. 

Each state government is under duty to ensure that every child in its state has access to free 

universal basic education. Under the Act, the goods and services to be provided free of 

charge in public schools are tuition, books, instructional materials, classrooms furniture and 

mid-day meal; therefore, there is abolition of all forms of fees and levies.
82

 According to the 

UBE Act, charging fees or levies should attract sanction.
83

 Despite this provision however, in 

practice levies and other forms of charges such as money for textbooks and furniture are still 

being paid in most public primary schools in Nigeria.
84

  It is however, true that the financial 

burden on government often forces parents to get involved in funding this basic level of 

education. No school head has been sanctioned over the collection of ‘illegal’ fees because 

the government funding expended is far well below what is needed to maintain the school. So 

the shortfall had to be made up. UBE seeks to ensure the access of all children of primary and 

junior secondary school age (6-14+ years) in Nigeria to free, compulsory and universal basic 

education. The programme of UBE is to include skill acquisition to fit the children into 

employment and job creation. Insufficient funding is certainly affecting the implementation 

of government policies on education  

The Act obligates every parent to ensure that his/her child attends and completes primary and 

junior secondary school education. There is sanction for parents or guardians who refuses or 

fail to allow their children to attend school.
85

As with the sanction in the CRA, no parent is yet 

to be fined or imprisoned because the law is silent over the enforcement procedure. However, 

realistically the law cannot force parents to ensure education for their children  if education is 
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unaffordable or beyond their means, in situations where indirect and unofficial fees are still 

being collected by the schools contrary to the provisions of the UBE Act. The provisions of 

this Act though impressive, their implementation is a problem.  The problems confronting the 

administration and management of the UBE programme has been discussed extensively in 

chapter four of the thesis. In sum, the UBE Act 2004 is a law aimed at promoting rights of 

children to free and compulsory basic education in Nigeria. 

5.4 The Nigerian Institutional Framework on Education  

UN human rights bodies have addressed the subject of national human rights institutions 

since 1946.
86

 The 1991 UN International Workshop on National Institutions for the 

Promotion and Protection of Human Rights resulted in the drafting of guiding principles that 

were adopted by the UN Commission on Human Rights as "Principles Relating to the Status 

of National Institutions" in 1992 and by the General Assembly in 1993.
87

 Also, the CRC 

Committee encourages the setting up of independent national human rights institutions 

specialising in the rights of the child, such as ombudsmen, who should reach out in particular 

to the most vulnerable and disadvantaged children.
88

 The Committee also favours institutions 

that have the power to provide remedies for breaches of children's rights.
89

 

In line with the resolution of the UN General Assembly which enjoins all member States to 

establish national human rights institutions for the promotion and protection of human rights, 

the Nigerian government established the National Human Rights Commission (NHRC) 

in1995. The National Human Rights Commission established by the NHRC Act Cap.N46 

Vol.11 Laws of the Federation of Nigeria 2004 as amended by the NHRC Act 2010 is 

mandated to promote and protect human rights and to ensure discharge of Nigeria’s human 

rights obligations. The Commission serves as an extra-judicial mechanism for the 

enhancement of the enjoyment of human rights generally in Nigeria. It also provides avenues 

for public enlightenment, research and dialogue in order to raise awareness on human rights 
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issues. The degree of success of national human rights institutions in achieving these 

objectives is dependent on the existence and strength of legal, financial, political, and social 

factors. A complaint/treatment mechanism has been put in place at the headquarters and all 

the six Zonal Offices of the NHRC to handle all complaints of human rights violations. 

Additional offices are now being established to increase access to the Commission’s 

complaint/treatment mechanism.
90

 Victims of human rights violations can access the services 

of the Commission free of charge.  

In view of the non-justicaibility of economic, social and cultural rights in Chapter II of the 

Constitution, this has constituted a hindrance to victims from bringing violations of these 

categories of rights to the Commission. Although the NHRC typically, may not have the 

power to make binding decisions in response to complaints of human rights violations or 

maladministration by government, they still can play a valuable role in human rights 

protection and oversight of administrative behaviour, for example through providing a viable 

forum for the investigation and resolution of human rights complaints brought before it. 

NHRC can play a valuable role in human rights protection of the child including right to 

education in respect of violations of right to education of the child. For example the NHRC 

can investigate into complaints over refusal of access to school for non-payment of certain 

fees, or where the child is prevented by a third party from receiving education. Cases brought 

against the government for violation of children’s rights have not been known to be brought 

before the NHRC.
91

 This raises the question about the ability of the Commission to operate 

independently and impartially when investigations are on the government and government 

agencies. This depends on the degree of independence of the Commission from the 

government’s influence. Developing the institution’s responsibilities of quasi-judicial 

decision making, will ease the flood of litigations in the court and will serve as a quicker 

measure to enable realisation of children’s rights to education. NHRC increase the 

accessibility, and legitimacy of effectuating the right of the child to free primary education in 

an affordable way. 
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5.5 The Nigerian Educational Administrative / Management Framework 

5.5.1 The Federal Ministry of Education 

The Federal Ministry of Education (FME) is responsible for formulating the national policy 

on education, which guides the nation in pursuit of its educational goals. Statutorily it is at the 

apex of the regulation and management of education in the country. It is the responsibility of 

the Federal Ministry of Education to determine policy across all sub-sectors of education. The 

public education administration system of Nigeria is a decentralised system of governance 

that transfers power from the FME to the State Ministry of Education (SME).  The Federal 

Government through the FME published the National Policy on Education. The National 

Policy on Education was enacted in 1977 and has undergone several revisions, the most 

recent one in 2004. The National policy on Education deals with all aspects of education from 

its philosophy, different levels and structure, financing, types of education to educational 

services, administration and planning of education The policy laid down certain expectations 

as to quality of educational outcomes. As shown in the foregoing, the Policy laid down 

certain expectations as to providing free and compulsory primary education which is of 

quality standard and will enhance the educational standard in the country, but just like most 

good policies made in Nigeria, there is the problem of enforcement and implementation as it 

is not a legally binding document.  Most policy objectives set out in the past have not been 

achieved to date and this has made the general public to lose confidence in the educational 

delivery system. However, a number of difficulties were outlined by Sofolahan in the 

attainment of these outcomes. These include weak legislation, unstable polity, interference 

and undue extensions of tenure to achieve objectives. There are also lack of regulation and 

monitoring, poor manpower for development and capacity building in the education sector 

and possibility of non-sustainability.
92

  

Another main responsibility of the FME is collecting and collating data for the purposes of 

educational planning and financing which is done by the Planning, Research and Statistics 

(PRS) Department. Research conducted by Orbach shows that the Planning, Research and 

Statistics (PRS) Department have poor level of staffing and resources.
93

 He gave an example 

that in 2001 there was only 100 staff deployed to PRS Department of the FME out of a total 
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strength of 31,883 and 1,473 in Administration.
94

 As a result, there is dearth of reliable 

information on schools as the department has had difficulties in collecting reliable statistics. 

This confirms Sofolahan’s claim that one of the greatest administrative obstacles to achieving 

the set goals of the National Policy on Education has been the use of inadequate or unreliable 

data in the making of major policy decisions.
 95 

In a child-rights- based education, there is 

need for collection, dissemination and access to information.  The data must be; reliable, 

sufficient and disaggregated covering the whole period of primary education and must be 

nationally coordinated. The disaggregation of data will be helpful in revealing the gaps in the 

realisation of free primary education for children in Nigeria. The necessity to gather reliable 

data is supported by Kasper in her statement that ‘applying the tenets of the CRC requires 

disaggregation of national data by age, gender and ethnic background so that the vulnerable 

group will be identified and polices developed’.
96

 The non-availability of these statistics can 

be traced to the following factors; misunderstanding of the concept of gender, poor funding, 

lack of awareness of the need for gender disaggregation, non-mainstreaming of gender issues 

and concerns into data collection instruments.
97

 The most challenging of data production in 

the country, however, is the issue of capacity. Many agencies are yet to have their staff 

trained in this important area of statistics. There is also lack of equipment and enabling 

structures for disaggregated statistics production. This requires urgent attention because non-

availability of reliable and comprehensive disaggregated statistics will lead to exclusion of 

gender issues in the formulation and implementation process of policies and programmes on 

education. 

5.5.2 Educational Expenditure in Nigeria 

This section aims to shed light on the effectiveness of educational expenditures by examining 

the effect of public educational expenditures as a percentage of gross domestic products 

(GDP) on school enrolment, specifically the adequacy of the public education expenditures 

on primary education enrolment in Nigeria. In order to do this, questions concerning primary 

education financing in Nigeria are considered. First, how much is available for primary 

education? Second, who is providing the resources? Third, how are the available resources 
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allocated and, fourth, for what purposes are the resources to be used? These questions are 

addressed by examining key indicators for Nigeria in both a historical and internationally 

comparative perspective.  

To answer the first question, it is necessary to know how much and what resources are 

available for educational development. The most common indicators for addressing this 

question are public education expenditure as a percentage of total government expenditure 

and as a percentage of GDP. According to a 2002 survey conducted by Hinchliffe,
98

 among 

the findings were that in 1962,- 50 % of total public expenditures on education were allocated 

to primary education, 31 %  to secondary and 19 % to tertiary.
99

 Education expenditures were 

15 % of total Federal expenditures and 21 %, 27 % and 29 % of the total expenditures of the 

Northern, Eastern and Western Regional Governments respectively. As analysed in the last 

chapter, expenditure on education suffered a large decline in real terms in the second half of 

the 1980s as a result of the sharp fall in oil earnings at the time. Education allocation as a 

percentage of total budgets ranged from 9.88% in 1986.
100

 Between 1999 and 2013, Federal 

Government Allocation to Education Sector 11.2% and 8.7% respectively, Federal 

Government expenditures on education presently is below 10 % of its overall expenditures.
101

 

Overall, tertiary education sub-sector has received between 68 % of the total federal 

expenditures for education, while allocation for primary education has been below tertiary 

and secondary. Adebiyi and Oladele described the funding of education in Nigeria as follows, 

‘the budgetary allocations to the formal education system also have the shape of an inverted 

pyramid in which secondary and tertiary education receives more than four times as much 

public resources as primary education.’
102

 As such, it is very obvious that primary education 

is underfunded.  

In the National Budget, social services have consistently received poor budgetary allocations 

when compared with other sectors.
103

 It is noteworthy that in the period 1997-2002, the 

Federal Government’s expenditure on education was below 12% of its overall expenditure, 
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the trend being largely downward.
104

 From available data, education expenditure represents 

from 6.71 percent in 1981 to 3.88 percent in 2005 of total government spending.
105

 As a 

means of comparison, both Ghana and Kenya allocate an average of 20 percent of their total 

expenditure to education.
106

  

Article 4 of the CRC places obligation on the state as follows:  

With regard to economic, social and cultural rights, States Parties shall undertake such 

measures to the maximum extent of their available resources and, where needed, within the 

framework of international co-operation.’ The share of education expenditure in total 

government expenditure indicates how committed a country is to educational development 

especially when considered in light of the country’s GDP. 

In response to the second question, funds for all three tiers of government are sourced largely 

from a pooled account, called the Federation Account which is sourced mainly from federal 

taxes (especially oil and gas) and import duties.
107

 The main sources of funds that the 

Nigerian government has are federal taxes and duties on petroleum, profits, imports and 

exports, which form the revenue of the Federation Account, and the centrally collected value 

added tax (VAT) which was introduced in 1976.
108

 The Educational Trust Fund (ETF) is a 

trust fund established by decree in 1993 (amended by Act 40 of 1998) with the objective of 

using funding, combined with project management, to improve the quality of education in 

Nigeria. All corporations and companies of identified minimum operating capacity and 

registered in Nigeria contribute a levy of 2% of their annual assessable profits to the Fund 

which complements Federal, State and Local Government budgets for the three levels of 

education nationwide.
109

 Therefore considerable attention has been given in Nigeria, to 

greater use of corporate, community and household sources of finance for education. Primary 

education is funded by local governments from their Federation Account allocation.
110

 

Primary education is the responsibility of States and their Local Governments.
111

 States 
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receive about 40% of public education expenditure. In addition, a grant of N50 ($0.25) per 

pupil is allocated for educational materials and other recurrent items by the Federal 

Government.
112

 While it is important to know how education expenditure is allocated across 

levels of education, it is crucial to examine on what the resources are being spent. Education 

expenditure can be divided into two large categories, current and capital expenditure. The 

former refers to expenditure associated with annually used and consumed items, while the 

latter refers to expenditure on items that can be used over a longer period of time.
113

 Current 

expenditure can be divided into salaries and non-salary current expenditure. Teacher salaries 

are commonly the main current expenditure item as well as support personnel in schools, and 

salaries of central and local administrative personnel. Non-salary current expenditure covers 

the rest of the operating costs, which include teaching and learning materials, operating costs 

of schools, transportation costs; Capital expenditure includes school construction.
114

 State 

governments are supposed to receive direct allocations from the Federation Account for 

funding primary schools in their areas of jurisdiction.
115

 As a result, the jurisdiction of the 

Federal Government with regard to primary education has ceased to cover special financing 

through first line charge allocation.
116

 The Supreme Court of Nigeria has ruled that:  

[...] once the Federation Account is divided amongst the three tiers of government, the State 

Governments collectively become the absolute owners of the share that is allocated to them 

[…] So that it would normally be their prerogative to exercise full control over the share. 

Consequently, it will not be appropriate for the Federal Government to administer the share 

without the authorisation of the State Governments.
117

   

The ratio decendi of this judgment is based on the decentralisation of the education system as 

stipulated in the constitution. Decentralization entails devolving the responsibility and the 

operations of the educational system from the federal government to subsidiary levels of 

government, such as states and municipalities.
118

There have been arguments in support and 

against decentralisation for education. Advocates of decentralisation state as follows: ‘… 

decentralisation of education strengthens direct involvement and participation of parents and 
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community groups. It was conceived as a way to expand access to education for children in 

remote rural areas’.
119

 According to UNICEF’s findings on Brazil, decentralisation shifted 

responsibility for decision making from the state capital to school boards headed by an 

elected principal and composed of equal numbers of parent representatives and school staff. 

Educational standards have improved, and dropout and repetition rates have dramatically 

declined.
120

 It is believed that greater responsibility on the part of parents, teachers, and 

school administrators would result in greater accountability, which would raise school 

achievement.
121

 Local governments are said to be better than national governments at 

recognising the needs and preferences of local residents, and local residents may find it easier 

to hold accountable local, as opposed to national, officials.
122

 The arguments against 

decentralisation as highlighted by Alexander are as follows; first, the federal government’s 

responsibility for oversight and supervision can diminish when functions are devolved to 

lower levels of government. Second, many localities lack the capacity or the resources to 

implement decentralized education programs. Third, in addition, many localities become 

overloaded as the federal or state government devolves an increasing number of 

responsibilities. Fourth, decentralisation cannot increase equity unless state and local 

governments are equitable and transparent and possess adequate resources for expanding 

access to schools, especially by children from low-income families. Lastly, it is difficult to 

monitor and evaluate decentralization efforts.
123

  

In Nigeria, the educational system is decentralised as stipulated under the constitution, but 

some have argued that the current system of paying teachers’ salaries have resulted in 

irregular and sporadic payments.
124

 In response, Orbach argues that the Supreme Court 

judgment could be used to develop the managerial capacity of State Governments and to 

promote a more integrated planning of education at state level.
125

 At the same time, 

devolution of national authorities will reduce concentration of power at the centre and 

                                                           
119

 World Bank, 1998b (report on El Salvador). 
120

 UNICEF ‘The State of World Children (Special Edition)’ Celebrating 20 years of the Convention on the 

Rights of the Child (New York: UNICEF 2009) p.29 
121

 Alexander, note 118,  p.315 
122

 Burki ,S, J., & Perry,G.E., Beyond the Washington Consensus: World Bank Latin American and Carribean 

Studies, ( Washington DC:World Bank, 1998), p. 81 available at http://dx.doi.org/10.1596/0-8213-4282-7  

accessed on 5 August 2014 
123

 Alexander note 118, p.316. 
124

 Francis, P., et al. ‘Hard lessons: Primary Schools, Community and Social Capital in Nigeria’ World Bank 

Technical Paper No 420 Africa Region Series (Washington, D.C: World Bank 1998). Available at 

http://documents.worldbank.org/curated/en/1998/10/10531789/hard-lessons-primary-schools-community-social-

capital-nigeria  accessed on 5 August 2014. 
125

 Orbach, note 93. 

http://dx.doi.org/10.1596/0-8213-4282-7
http://documents.worldbank.org/curated/en/1998/10/10531789/hard-lessons-primary-schools-community-social-capital-nigeria
http://documents.worldbank.org/curated/en/1998/10/10531789/hard-lessons-primary-schools-community-social-capital-nigeria


176 

 

therefore prevent its arbitrary exercise. This means that both Federal and state governments 

can participate at all levels of education.  

Past experiences have shown that Local Government Councils were incapable of operating 

the primary schools effectively and efficiently to guarantee free, universal and quality 

education to all primary school age children and that there is the need for the intervention of 

the Federal Government with funds, supervision and control.
126

 The share of non-salary 

spending in current expenditure is sometimes regarded as an indication of the quality of 

education, because it is associated with textbooks and other learning materials. The 

responsibility for school construction and maintenance lies with local governments.
127

 

Information about local government expenditures is often inadequate; the public has little 

information on use of primary education funds available to schools.
128

  The argument against 

decentralisation is that with decentralisation, charges would be introduced by local authorities 

or schools and such charges will be justified by calling them community participation. They 

are usually triggered by insufficient funding for education by the central government. A child 

that is unable to pay will most likely be sent out of school. It is submitted that the issue of 

decentralisation is influenced by the World Bank and IMF as part of their conditionalities. 

Decentralisation has often been included as a policy prescription in World Bank and 

International Monetary Fund loan and credit packages especially in the education sector.
129

 

This is evidenced by Katarina
130

 in her observation that: ‘…A statement that the World Bank 

“opposes user fees for primary education” acknowledged the inevitable economic exclusion 

of the poor ,…but charges were to be opposed only where levied by the central government, 

not by local authorities or schools’.
131

 In situations where there are insufficient financial 

resources, and a lack of accountability mechanisms, ultimately, the community and parents 

will be levied to defray costs. Those who are too poor to afford the cost nevertheless have to 

pay it. A case could however be made for limited decentralisation and some centralisation by 

the central government to create uniformity in the states, enable monitoring, and demand 

accountability on the part of the states and the local government.  

                                                           
126

 Federal Ministry of Education,  Education Sector Report 2003,(Abuja: FME2003)  p.13. See also The State 

of Education in Nigeria. (Abuja: UNESCO Abuja Office 1998) p.23. 
127

 Fourth Schedule, Item 2(a) 1999 Constitution of Nigeria provides as follows: The function of a local 

government council shall include... (a) The provision and maintenance of primary, adult and vocational 

education. 
128

 Ibid 
129

 Alexander, note 118, p. 330. 
130

 Tomasevski, The State of the Right to Education Worldwide Free or Fee: 2006 Global Report, p.4 
131

 World Bank ‘The World Bank and User Fees in Health, Education and Water’, World Bank Issue Brief, 

September 2001. 



177 

 

Financing education appears to have become a heavy burden on government and thus 

requires participation from other stakeholders. A comparative analysis of legal framework for 

financing education would provide new perspectives for resource mobilisation for 

implementing free primary education. It is important for countries to exchange their 

experience and approaches as regards investment in education, and disseminate best 

practices, based on a legal framework for financing education. This is the essence of the 

comparison analysis discussed in chapter six of the thesis. 

 Government funding is often complemented by inputs from external partners. Hence, there is 

the need for cooperative participation among stakeholders in the education sector, e.g. 

entering into partnership with Development Partners, such as the World Bank, IMF, UNDP, 

UNICEF, UNESCO and the organised private sector, non-governmental agencies as well as 

other philanthropic organizations and individuals. Such cooperation is accommodatingly 

within the provisions of Article 2 of ICESCR, which obligates State parties as follows;   

Each State Party to the present Covenant undertakes to take steps, individually and 

through international assistance and co-operation, especially economic and technical, 

to the maximum of its available resources, with a view to achieving progressively the 

full realization of the rights recognized in the present Covenant. 

In the CESCR’s General Comment No 11, the Committee calls upon the relevant 

international agencies to assist States parties to the greatest extent possible to meet their 

obligations on an urgent basis.
132

 Similarly, CESCR in General Comment No. 13 on right to 

education (Article 13 of the Covenant),
133

 stipulates that:  

Co-ordinated efforts for the realization of the right to education should be maintained to 

improve coherence and interaction among all the actors concerned, including the various 

components of civil society. UNESCO, the United Nations Development Programme, 

UNICEF, ILO, the World Bank, the regional development banks, the International Monetary 

Fund and other relevant bodies within the United Nations system should enhance their co-

operation for the implementation of the right to education at the national level, with due 

respect to their specific mandates, and building on their respective expertise. In particular, the 

international financial institutions, notably the World Bank and IMF, should pay greater 
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attention to the protection of the right to education in their lending policies, credit agreements, 

structural adjustment programmes and measures taken in response to the debt crisis.
134

      

A major source of financial and other assistance to education in Nigeria is the international 

donor agencies, both multilateral and bilateral. Of the assistance provided by these agencies 

over the past decade, that of the World Bank has been quantitatively the most significant. 

Major international partners supporting education in Nigeria are: DfID, USAID, JICA, The 

World Bank, UNICEF and Action Aid. Annexure at the end of the thesis is the list of some 

major development partner agencies supporting education, as well as their thematic and 

geographical areas of interventions. The financial support of the IDPs in funding of UBE 

programme in Nigeria has been discussed in chapter four of the thesis. Nonetheless, it is 

important to highlight, in particular, the most current support of Education Sector Support in 

Nigeria (ESSPIN). It is a project funded by DFID. ESSPIN aims at transforming the 

management and funding of basic education in Nigeria and is introducing a range of 

improvements to the quality of learning and management of schools to benefit Nigeria’s 

children. It is concentrating its work in six states in the country namely; Enugu, Jigawa, 

Kaduna, Kano, Kwara and Lagos working at the community level. One of the most striking 

highlights from the ESSPIN research, however, was the willingness and readiness of 

communities to take action and demand their rights in relation to education if they were 

provided with opportunities for dialogue, learning and support.
135

 ESSPIN reports that from 

their study, this kind of cooperation they received from the community had been almost 

entirely missing from many schools in Nigeria.
136

 The communities now see the school as- 

‘their own’ and are willingly contributing to it through the existence of a functional School 

Management Board.
137

 

The state of primary education in Nigeria was also a concern to the Members of Parliament 

(MP) in the UK. From 11 – 18 February 2012, UK Parliamentarians visited Nigeria to gain 

insight into Nigeria’s education system and the impact it has on the country’s development. 

This delegation looked at the achievement so far and the further challenges Nigeria faces to 

improve its basic education provision and place into educational institutions 8.6 million out 

of school children, and what the UK Government is doing to support the effort to achieve 

education for all, in line with MDG 2, by 2015. Some of the recommendations that emerged 
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from the delegation were that: DFID Nigeria should support Nigerian authorities to take their 

full role in ensuring reliable and transparent financing for free basic education. DFID Nigeria 

should work with the Federal Government’s Universal Basic Education Commission and 

State and Local-level authorities to ensure that School-Based Management Committees 

receive appropriate capacity-building and resource support to be able to effectively function 

and advocate on behalf of their communities and students.  DFID Nigeria should continue to 

work with State Governments to raise standards in pre- and in-service teacher training, 

including through ESSPIN.
138

 Doubtless, there are obstacles but they are not insurmountable, 

and the children in Nigeria are eager to receive primary education at any opportunity. 

5.5.3 The Education (National Minimum Standards and Establishment of Institutions) 

Act  

The decline in quality of education in Nigeria has been a major concern due to rapid increase 

in students’ numbers without comparable expansion in resources, staff and facilities. 

Government acknowledged that as part of improving quality in educational institutions a 

minimum standard must be set. The Educational National Minimum Standards and 

Establishment of Institutions Act No 16 of 1985, together with the 1999 Constitution
139

 

empowers the Minister of Education to ensure that minimum standards are set, maintained 

and constantly improved in all schools of the federation. This responsibility, aimed at 

ensuring uniformity of standards is delegated to the Federal Inspectorate Service (FIS) 

Department and other bodies by the Minister of Education and carried out through inspection 

and monitoring of educational provisions in schools and colleges. The Act also imposed 

penalties for any contravention of its provisions. The enactment of the Act is one of the 

government initiatives to reform the education system.  

The Act provides that the responsibility for the establishment and maintenance of minimum 

standards in primary schools is vested in the Minister of Education.
140

 This is supposed to 

reduce disparities between Northern and the Southern regions evident in the delivery of 

teaching and learning resources. There are also disparities between urban and rural schools, 

and between public and private education institutions. The system reflects differentiation, so 

there is need to set a minimum standard, and an institution that falls below the standard 

should invite attention for improvement.   
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5.6 Conclusion   

The CRA incorporates the right of the child to free and compulsory universal primary 

education and some of the important principles contained in the CRC and the ACRWC. 

However, the CRA does not obviate the need for the substantive right of children to 

education to be included in the proposed new Constitution. Free compulsory primary 

education is currently provided for in the CRA and the UBE Act but not in the central body 

of legislation governing the provision of education in Nigeria- the Constitution. As Nigeria is 

currently considering redrafting its constitution steps should be taken to ensure that the right 

to free and compulsory basic education is formalized as a fundamental right in the 

constitution. The judiciary needs to penetrate social relations realizing that people’s most 

basic demands can be met through the rule of law. The Indian experience is informative 

because it provides hopeful facts with regards to overcoming constitutional barrier to enforce 

the right to education.
141

 This is of particular relevance to Nigeria.  

The passing of the law is just the first part of the process. The second part which is 

implementation requires a lot of orchestrated change. Words on paper alone do little justice to 

the aspirations inherent in these documents; the rights they contain must be humanised. In 

addition, it remains essential for the international development partners to meet up to their 

promises for educational development assistance and to make such aid effective and 

predictable. 

In chapter six of this thesis, a comparative study of the children laws and implementation of 

right to education in Kenya and Ghana will be undertaken in relation to the Nigerian 

situations addressed in this chapter. From these case studies, examples of good practices and 

successful policies will be highlighted and recommendations for Nigeria will be given.
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Chapter Six  

Comparative Analysis of the Implementation of Free and Compulsory 

Primary Education in Nigeria with the Implementation in Ghana and 

Kenya 

6.1 Introduction 

In chapters four and five, the educational system and the legal framework and policies 

regarding free and compulsory primary education in Nigeria were analysed and critically 

examined. This chapter comparatively evaluates the situation of Nigeria with the 

implementation of free and compulsory primary education in two other African states.  In 

order to evaluate a country’s preparedness to realise the right to free primary education of its 

children, comparisons can be made with countries with similar levels of development. This 

will be helpful in making a distinction between a country’s inability or its unwillingness to 

realise the right to education for its children. This chapter makes use of several relevant 

comparative factors including the existing legal frameworks, statutory provisions and 

institutional mechanisms undertaken in Ghana and Kenya for the effective implementation of 

free and compulsory primary education in those two states. This will enable comparison with 

the situation in Nigeria as previously examined in the last two chapters. All three countries 

belong to sub-Saharan Africa, and were former British colonies and so they all have a 

predominant British influence in their educational structures. So pervasive was the influence 

of the colonialists that the legislations of all the three countries are strongly informed by 

British laws as will be expatiated later. Arguing from a socio-legal and law–in-context 

approach, the chapter will, with reference to the Ghanaian and Kenyan approaches, propose a 

framework for the abolition of school fees to make compulsory primary education possible 

for children in Nigeria.  

The chapter will use the comparative experiences of Ghana and Kenya to answer the 

following questions: What are the challenges faced when school fees are discontinued? What 

are the options for overcoming these challenges in a sustainable manner? How did Ghana and 

Kenya go about developing and implementing their free primary education policies, and what 

are the outcomes? What practical lessons can Nigeria draw from the experiences of these two 

countries?  The common variations in their constitutions will be highlighted to show how 
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each jurisdiction has evolved their approach towards enforcing the human rights to education 

of children respectively. This chapter draws from those experiences to explain the value of 

free primary education programme as a policy measure that helps maintain the momentum 

toward universal primary education, as well as to identify the potential pitfalls and challenges 

associated with its use. It provides a comparative overview of the national experiences of 

Nigeria presented in chapters four and five. 

The chapter is organised as follows: the next section examines the path that education has 

taken in Ghana and Kenya starting from the time of the missionaries, the colonialists, up to 

the independence and post independent era. It is followed by an analysis of the re-launch of 

free primary education in both countries. Next, the legal framework of the right to education, 

the national laws and policies on primary education in the two countries are examined, 

followed by an analysis of the reports submitted to the CRC Committee by the two countries 

and the Concluding Observations of the Committee. The chapter concludes with a summary 

of the lessons to be learnt from the experiences of the two countries and recommendations are 

made. 

6.2 Background of the Educational Systems in Ghana and Kenya  

This background is prerequisite to understanding the full impact of the British educational 

system on the countries of comparison. Furthermore, analysis of the past is important to 

understanding the present. ‘If we ignore the past, we cannot understand the present, nor 

forecast the future.’
1 

Political organisation and systems of governance, as well as the social 

organisation and economic situation of countries, have a bearing on their capacity and efforts 

to fulfil treaty obligations. The countries examined in this chapter have witnessed significant 

changes in their political, social and economic systems, through a period of colonisation and 

decolonisation. Their post-independence histories have often been synonymous with political 

instability, internal conflict and violence. The transitions to market economic policies also 

have posed new challenges to social and economic arrangements that have a bearing on 

education in the two countries (Ghana and Kenya); Nigeria too shares similar experiences.
 

                                                           
1
 Ochiagha, G, O., A History of Education in Eastern Nigeria to 1960, (Washington D.C: The Catholic 

University of America 1965), p.12. 
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6.2.1 Ghana 

The country under British Colony formerly called Gold Coast and renamed Ghana upon 

independence in 1957.  Ghana has experienced a similar legal and political evolution from 

colonial to military and civilian democratic governance as Nigeria. The country’s educational 

development has followed a similar pattern with that of Nigeria; beginning with the 

educational activities of the Christian missionaries as early as the eighteenth century.                                       

6.2.1.1 Period of the Christian Missionaries Activities        

Christian missionaries were said to have introduced western-style education into Ghana as 

early as 1765.
2
 Many of these institutions, established by Presbyterian and Methodist 

missionaries, were located in the south of the country in what was the British Gold Coast 

Colony, the modern day Ghana. The main aim of these early schools was to facilitate the 

training of the local inhabitants as interpreters for purposes of trade and to convert Ghanaians 

to the Christian religion.
3
 Thus, the curriculum had a narrow focus on basic literacy with the 

Bible and scripture as the main texts of schooling. The missionaries played an important role 

in establishing an education network in Ghana as they convinced the Chiefs of Ghana in 1832 

to send their children to the government school, thus creating acceptance for formal 

education. Pupils were made to pay because the missionaries were faced with the challenge 

of inadequate funding.
4
 

6.2.1.2 Education during the Colonial Era 

In 1918, the first targets for the development of education were set by Sir. Hugh Clifford, 

aimed to provide primary education for every African boy and girl, establish a Training 

College for teachers in every province, and pay better salaries for teachers. Great strides were 

made on the education front from 1922 till 1938. The Second World War affected the 

progress of education as all the European personnel were mobilized for war. By the 1950s, 

there were approximately 3000 primary and secondary schools in the Gold Coast.
5
 Primary 

education then underwent a rapid and steady growth and the number of schools rose from 

                                                           
2 
Antwi, M.K., Education, Society and Development in Ghana, (Accra: Unimax Publishers Ltd1991) p.10. 

3
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(London: Frank Cass 1971) p.5  
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An outline. (London: Longman 1975). 
5
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1,081 in 1951 to 3,372 in 1952.
6
 Enrolment doubled in a period of five years and the Gold 

Coast was acclaimed as having the most developed education system in Africa.
7
 The Gold 

Coast in the 1950s was a country with the highest level of education in the whole of Sub-

Saharan Africa.
8
 The country supplied many of the civil servants working in Nigeria. The 

British had laid a solid foundation for the formal education system in Ghana, however only a 

small group had access to it because it was not free.
9
 

6.2.1.3 Education in the Independence and Post-Independence Eras 

After Ghana gained independence from British Colonial rule on March 6, 1957, education 

remained a high priority on Dr. Kwame Nkrumah’s government’s agenda. There were 

policies on free compulsory basic education from the beginning and the creation of local 

education authorities with responsibilities for buildings, equipment and maintenance grants 

for primary schools.
10

 There was a dramatic increase in the number of elementary and 

secondary schools during the regime of Nkrumah. President Nkrumah, initiated the Education 

Act 1961 (Act 87), aimed at achieving Free Universal Primary Education in Ghana. Three 

things of significance are worth highlighting in the provisions of the Act: first, the Act 

established Local Education Authorities within Local Authorities and entrusted them with the 

responsibility, among other things, to maintain all schools in their areas. Thus the 

establishment of public basic schools henceforth became the responsibility of the local 

authorities only. As can be seen, through this provision, responsibility and operation of the 

primary educational system devolved from the federal government to the municipalities. This 

shows that decentralisation had been in operation since the early sixties in Ghana even before 

it was introduced by the World Bank. The second important feature of the 1961 Act was the 

fact that it made education compulsory, with Section 2(1) stating that, "Every child who has 

attained the school-going age as determined by the Minister shall attend a course of 

instruction as laid down by the Minister in a school recognised for the purpose by the 

Minister." The word ‘shall’ denotes compulsion so, it can be deduced that the Act makes 

primary education compulsory. A third equally important aspect of this Act was its provision 

for tuition-free education, with Section 20(2) stipulating that "No fee, other than the payment 
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for the provision of essential books or stationery or materials required by pupils for use in 

practical work, shall be charged in respect of tuition at a public primary, middle or special 

school."  In sum, from the aforementioned, the 1961 Education Act, (Act 87) made primary 

education tuition-free and compulsory. The inference is that the Act made education 

compulsory, but it could not be said that education was fully free because even though tuition 

was free, parents were still responsible for their children’s books and school materials. Also 

from the Act the administration of education became decentralised and not the monopoly of 

the central government. The 1961 Education Act gave the responsibility for expanding 

primary education to local education authorities; this resulted in the rapid expansion of access 

to education to primary education.
11

  At independence, Ghana’s economy was very strong. 
12

  

By the end of the 1970s, there was a dramatic decline in the economy of the country, 

culminating in a situation in which Ghana’s foreign debt placed it in the category of one of 

the highly indebted poor countries in Africa,
13

 which had adverse effect on the educational 

system. 

6.2.1.4 Education during the Period of Political Instability 

Ghana’s education was then described as ‘decayed in need of organic rejuvenation’.
14

 The 

decay was a result of political instability with its resulting poor management, corruption, and 

general macroeconomic turmoil.
15

  This second phase of educational development in Ghana’s 

political history, (1974- 1983) was characterised by instability in governance as a result of 

successive military takeovers. This political instability coupled with the rise in global oil 

prices in the early 1970s resulted in economic decline in the country. It was a period of harsh 

and repressive revolutionary zeal on the part of the military regime of 1981 and resulted in a 

significant number of trained and highly qualified teachers leaving the country.
16

 Education 

was therefore affected by political instability, ad hoc measures, and frequent changes in 

education policy. Teaching and learning in basic schools had deteriorated to the extent that 

majority of school leavers were semi-illiterate, and confidence in Ghana’s once enviable 

education system deteriorated.
17 
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The quality of basic education which had been high pre 1974 began to decline as a result of 

poor national economy which led to mass exodus of Ghanaian teachers leaving for 

neighboring oil-rich Nigeria where they could get higher wages compared to what they could 

earn as teachers in Ghana then. At the same time educational infrastructure and facilities 

worsened for lack of funding.
18

  Poor supervision and ineffective management of schools also 

led to further deterioration in the quality of education.
19

 

As school quality declined, the returns plummeted, causing demand for schooling especially 

among the poor to fall sharply.
20

 By the mid-1980s, Ghana’s educational system was in sharp 

decline following a period of protracted poor economic performance in the 1980s. From 

Little’s assessment, Ghana’s education system had deteriorated in quality; enrolment rates 

stagnated and the percentage of Gross Domestic Product (GDP) allocated to education 

dropped from 6.4% in 1976 to a low of 1.7% in 1983
21

. Government resources were no 

longer available to construct, complete or even maintain the existing education facilities and 

the down-turn in the economy resulted in significant fall in the ratio of trained to untrained 

teachers in the basic education sector.
22

 Ghana introduced austerity and decentralization 

measures in 1983, which included the formal introduction of school fees.
23

  

6.2.1.5 Educational Reforms 

In the early eighties, Ghana embarked on a series of IMF structural adjustment programmes 

under which the government mounted reforms in all social sectors. The Education Sector 

Adjustment Credit (EdSAC) became operational with the help of development partners, 

notably the World Bank and the UK DFID- (then the Ministry of Overseas Development - 

ODM).
24

 This program was aimed at arresting the decline of the education sector.
25

  With 

strong World Bank support, the development of basic education in Ghana received US$260 

million from 1986 to 2002.
26

 During the period 1984 to 1990, Ghana enjoyed a lot of 
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goodwill from developed wealthy countries and donor agencies such as the World Bank and 

the IMF. The reason for this financial support was the 'success story' of Ghana's Economic 

Recovery Programme of 1983.
27

  The outcome of the reforms and recovery of the education 

sector is the FCUBE created in 1996. The Government of Ghana recognises education as the 

fundamental building block of the country, and realising that a literate citizenry is the 

foundation of democratic processes, economic growth and social well-being of a nation's 

population. From world human development rating, Ghana is categorised today as within 

medium human development nations with a Human Development Index (HDI) ranking of 

131.
28

  

6.2.2 Kenya – Historical Background 

6.2.2.1 Education under the Missionaries 

Similar to Ghana and Nigeria, the foundation for modern education in Kenya was laid by 

missionaries who introduced education as a means to spread Christianity, teaching practical 

subjects, such as carpentry and gardening, which were mainly useful around the missions.
29

 

Education was aimed at children and adolescents,
30

 and many parents opposed it because it 

took away children from their tribal way of life. The parents did not see any immediate 

benefits to be gained by sending their children to school when they could be herding cattle or 

goats or helping in the farm. The period of missionary venture into Kenya coincided with 

political partition of Africa by the European powers. Thus, as the partition progressed the 

colonial powers came to rely more on the missionaries to extend their various brands of 

‘civilisation’. It is improbable that the missionaries could have expanded their educational 

system without Government financial aid. On its part the administration could not have hoped 

to staff, manage and supervise these systems without missionary administrative help. It was a 

symbiotic relationship. The British Government was generally favorably disposed towards 

the activities of the missions.
31

 Nevertheless, as the Colonial authorities in Kenya and Britain 

began to take interest in education and the missionaries began to find it increasingly difficult 

to finance the school systems they had established, a pattern of cooperation developed in 

which missions came to depend largely on Government financial support while the State 
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relied on the missionaries for supervision, management and partial financing of the schools.
32

 

Though meager amounts were collected as fees but pupils were not denied access for non-

payment.
33

   

6.2.2.2 Education under the Colonial Authorities 

The colonialists tended to regard all non-whites as ‘inferior’ to them. It was left to the non-

whites to better their position in life and education was seen as the basis of it.
34

 These racially 

motivated moves were influential in justifying the establishment of segregated educational 

systems for Europeans, Asians and Africans. Differential educational treatments were given 

to these various classes to prepare them for their racially-determined positions in life. 

Education for the Africans was directed ‘to fit them for services or apprentices’.
35

 In other 

words, the purpose of schools for Africans was to keep them in perpetual subjugation to the 

authority of the ruling colonial masters. The colonial government was interested in and 

catered for the education of European children. Abreu is of the opinion that it was necessary 

for the government to provide the maximum educational facilities for European children to 

prepare them for further education in Britain or South Africa.
36

  

Fees were paid in government schools,
37

 and any child owing fees may be refused admission 

into school until all the fees due up to date had been paid.
38

 Legal proceedings were instituted 

for the recovery of any fees or other sums due in respect of a pupil at a government school.
39

 

Despite not being free, education was declared as compulsory and it was the duty of parents 

who have children of school age to ensure their children attended schools.
40

 However, parents 

who were unable to pay the fees prescribed for tuition under the ordinance were to apply for 

exemption from the payment of such fees.
41

 It is not in order to make education compulsory 

when it is not free; children from poor backgrounds were certainly not put into consideration. 
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6.2.2.3 Education in the Post Independent Era 

Upon attaining political independence in 1963, the Government assumed central 

responsibility for education at all levels by removing various communal and religious bodies 

who managed the segregated system. The Kenyatta Government (1963-1978) declared in the 

ruling party’s manifestos of 1963 and 1969 that the Government was committed to providing 

seven years of free primary education. In 1971, a presidential declaration abolished tuition 

fees for the districts with unfavorable geographical conditions, mainly in the North-Eastern 

Province.
42

 The education system emphasised national unity, which was encouraged by the 

removal of racial segregation from the school system 

6.2.2.4 Earlier Attempts at Free Primary Education 

In 1974, President Kenyatta declared that fees were abolished for all primary school children 

in classes one to four throughout the country and for the entire primary cycle in 1978.
43

 

During this period primary education enrolment which was 892,000 in 1963 increased to 

2,881,000 in 1975. However, despite the abolishment of tuition fees, there were still a 

number of costs such as uniforms, building funds, equipment levy and activity fee the pupils 

were expected to pay.  

The Moi Government (1978-1992), continued with the free-tuition primary education policy. 

This could not be sustained because following the implementation of SAP in the 1980s. The 

government reneged on the reforms recommendation, and parents and communities were 

required to contribute to their children’s schooling. Cost sharing in education was introduced. 

Parents continued paying tuition, buying books and desks because the government did not 

have adequate resources. This definitely resulted in a net decrease in primary school 

enrolment.
44

 

Changes in the national policy introduced in the mid-1980s placed more of the cost burden on 

households.
45

 This meant that parents had to contribute more towards the education of their 

children through the cost-sharing programme. Many schools were constructed through 
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“Harambees”
46

 (fundraising efforts) organized by the community. In principle, household 

contributions were supposed to be voluntary, but in practice, children whose parents did not 

pay were often suspended.
47

 Enrolment rates began to fall steadily around this time because 

education costs were a problem for the poor.  In sum, at the first attempt of free primary 

education in Kenya, due to a stagnated economy since the early 1980s, this brought about 

cost sharing policy which altered free primary education policy in 1989. This policy change 

resulted in a drop in enrolment by approximately 20% between 1989 and 1995 due to the 

inability of parents to bear the economic burden of education.
48

 The falling enrolment in the 

ensuing years was used as opportunity to make free primary education a popular issue in the 

2002 election. The incoming Kibaki government followed through on its promise to 

reintroduce Free Primary Education in 2003. This second attempt at free primary education is 

discussed and analysed fully in the chapter. 

6.3 The Present Free Primary Education Initiatives in Ghana and Kenya.   

This section examines the re-introduction of free primary education schemes in Ghana and 

Kenya. In many African countries, recent efforts to abolish school fees in primary schools 

are, in fact, second or third attempts. The first efforts were initiated many decades earlier but 

were abandoned or reversed under pressure of economic crises. As analysed above, in Ghana, 

for instance, primary school fees were first abolished in 1961, while in Kenya fee abolition 

policies were initially introduced in 1974. This was similar to experience in Nigeria as was 

discussed in chapter four.  Over time, however, the policies were largely abandoned, and 

many of the early gains reversed due to inadequate planning and inability to sustain the 

scheme as a result of economic downturn. Nigeria had a similar experience. It is 

commendable that Ghana and Kenya have reintroduced fully free primary education policies 

during the past decade as part of the renewed international effort to achieve universal primary 

education by 2015.  
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 6.3.1 Ghana: Free Compulsory Universal Basic Education (FCUBE)  

This part of the chapter examines the design, planning, and implementation of the FCUBE 

programme embarked on by Ghana in the last twenty years. The FCUBE initiative in Ghana 

was formally launched in 1996 and enhanced through a Capitation Grant Scheme strategy in 

2004/05. The Ministry of Education, Science and Sports (MoESS) has the overall 

responsibility for policy formulation. The Mission of the MoESS is “to ensure that all 

Ghanaian children of school-going age are provided with quality formal education and 

training through effective and efficient resource management that will facilitate the making of 

education delivery relevant to the manpower and social needs of the nation.”
49

  

The FCUBE launched in October 1996 was to be implemented within a ten year period 

(1996-2005) in fulfilment of the Fourth Republican Constitution’s mandate, which states that; 

‘The Government shall […] draw up the programme for implementation within the following 

ten years for the provision of Free Compulsory Universal Basic Education’.
 50

 It was designed 

to address some of the shortcomings of previous educational reform initiatives in the country. 

The first 9 years form the basic education and is free and compulsory. It is wider unlike the 

former UPE which made only primary education free. The question is; ‘how was the 1996 

FCUBE reform policy different from the previous similar education policies?’ According to 

Kadingj, ‘even though the FCUBE policy was not new in terms of themes and ideas, it was 

certainly new in the emphasis it placed on its implementation’.
51

 By requiring that all 

children in Ghana receive nine years of free schooling, the Government wished to ensure that 

all products of the basic education system were prepared for further education and skill 

training.
52

 The 1996 FCUBE policy sought to expand access to good quality basic education. 

Specifically, at the heart of FCUBE was the government’s commitment ‘to make schooling 

from Basic Stage one through nine years of  free and compulsory for all school-age children 

by the year 2005 … [and] to improve the quality of the education services offered’.
53

 The 

compulsory part indicates the determination to put pressure on parents to ensure attendance 

by their children for the full duration of the basic education. Parents were threatened with 
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fines if they failed to comply, but without an enforcement strategy this is simply an empty 

threat. Despite an existing policy of fee-free tuition in primary schools post-1996 as outlined 

by FCUBE, many districts continued to charge students levies to attend school as a means of 

raising funds to cover school-related expenses.
54

  While theoretically, no child was to be 

turned away for non-payment of fees, the initiative did not work. This deterred many 

families, particularly the poorest, from sending their children, especially girls, to school. 

There was confusion over what ‘free education’ actually stood for. The Ghana Education 

Service had to highlight what FCUBE entails as follows;  

[…] under FCUBE programme, the government provides free tuition, textbooks and teaching 

and learning materials and subsidises the cost of exercise books. It also supplements Basic 

Education Certificate Education (BECE) fees for both public and private candidates … [but] 

parents … are expected to send all their children of school-going age to school, feed them and 

provide them with school uniforms, school bags, stationery and transport where necessary.
55

  

Through what is termed the Capitation Grant Scheme, Ghana embarked on a national 

initiative for the provision of universal basic education in 2004. Consequently, school fees 

were completely abolished in 2005.
56

 This initiative sought to bolster the constitution, in 

which free, compulsory and universal primary education is mandated, and to support its 

educational policy under FCUBE, which was established as an outgrowth of this 

constitutional mandate.
57

 In order to meet the MDG goals for education, the Government 

took the bold step forward by abolishing all fees charged by schools-( pre- primary, primary 

and junior secondary) and provided schools with a small grant for each pupil enrolled, called 

the Capitation Grant Scheme (CGS).
58

 Under this system, every public pre-primary, primary 

school and junior secondary school receives a grant of about $3.30 per pupil per year. 

Schools are therefore not permitted to charge any fees to parents. These amounts were chosen 

based on an analysis of the average fees charged nationwide at the basic education level. 
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6.3.1.1 The Capitation Grant and its Impact on Free Primary Education in Ghana 

The Capitation Grant Scheme was introduced in 2004-2005 to support financially and 

administratively the FCUBE policy of free, universal basic education. It removed the 

financial barrier to enrolling in schools while, at the same time, compensated schools for any 

loss of revenue incurred by eliminating student levies.
59

 These allocations would be 

accounted for and spent in accordance with the School Performance Improvement Plan 

(SPIP). The key players in the management of the capitation grant are the District Director of 

Education (DDE), Assistant Director Supervision, Circuit Supervisors, District Accountant, 

School Management Committee (SMC), and Head-Teacher. 
60

 

Mode of disbursement of the grant  

To ensure smooth implementation of the school programs, separate bank accounts were 

opened by the district for each school.  The signatories to the school account are the head 

teacher and the assistant.
61

 As done in Kenya, it is submitted that Parent Teacher Associations 

(PTAs) could be made grant signatories to increase demand for transparency and 

accountability by actors outside of the formal management structure of schools. To ensure 

accountability and transparency, each school is to maintain financial records, which 

document all capitation grants disbursed and received, along with all appropriate receipts and 

documentation. These records are to be made available for the review of the Schools 

Management Committee (SMC), the district education office, and the internal audit office. 

The district education office is also to report on a quarterly basis to the director general on 

capitation grant operations. It is submitted that there are monitoring, and reporting on the 

disbursement and use of funds at the districts and schools on a term-by-term basis coupled 

with review of progress on implementation of the scheme. This is an evidence of 

transparency and accountability, which is required for successful implementation of the 

Capitation Grant Scheme (CGS).  

Impact of the capitation grant 

Capitation Grants had a positive impact on school enrolment-related figures during the 

2005/06 school year, whereby gross enrolment rose by nearly 10 per cent, bringing total 

primary enrolment to 92.4 per cent nationwide, and net Enrolment increased from 62 per cent 
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to 69 per cent.
62

 Every region in the country experienced a rise in enrolment, with the 

Northern Region, where rates were lowest, experiencing the largest increase. Overall 

enrolment in basic schools increased by 16.7 per cent in the 2005/06 school year compared to 

2004/05. Enrolment of girls increased slightly more than that of boys (18.1 per cent vs. 15.3 

per cent).
63

 There was an increase of 147,635 in absolute figures, or 14.6% over the 2003/04 

academic year Overall enrolment rose by an impressive 14.5 per cent; enrolment gains for 

pre-school were particularly significant (over 36 per cent). . The CGS had a significant 

impact on boosting school enrolment. This success led to the nationwide adoption of the 

‘Capitation Grant’ system in early 2005. A total amount of C/129 billion (US$14.72 million) 

was released by the government for the program in its first year of implementation.
64

  The 

Government of Ghana now spends 40% of its recurrent national budget on education; about 

65% of that amount is allocated to primary and junior secondary education.
65

  

Funding 

Financial sustainability of the CGS is very crucial for the success of the scheme. Since the 

introduction of the capitation grant, the Government of Ghana proposed to fund the scheme 

from the Heavily Indebted Poor Countries (HIPC) Initiative and the Social Impact Mitigation 

Levy Funds. A total amount of C/129 billion (US$14.72 million) was released by the 

government for the program in its first year of implementation from the following sources: 

HIPC Fund, C/ 47.5 billion, or US$5.40 million, and the Social Impact Mitigation Levy 

Fund, C/ 82.0 billion or US$9.32 million.
66

 Subsequent financing was included in the 

national budget for the year. Ghana has received lots of international donor supports in form 

of grants and loans. Ghana’s Vision 2020 policy document makes a financial commitment of 

approximately 40% of GDP to the development of education. Developments Partners 

working in close collaboration with Government have also committed substantial resources to 

the Government of Ghana since 2005 when the CGS was launched.
67

 On an annual basis 

donor contribution constitutes some 9% of the overall education budget and 15% of the 
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allocations for basic education.
68

  All support programme funded by World Bank, USAID 

and other donor agencies have been integrated into a single Project Management Unit headed 

by a Director-General. This facilitates coordination in the disbursement of the grants to 

guarantee effective operational implementation.  

6.3.1.2 Lessons from the Ghana Capitation scheme   

The Capitation Grant strategy has been very successful and has narrowed economic, gender 

and geographical disparity figures regarding education in Ghana. The full abolition of school 

fees constitutes a relatively simple strategy that has had an immediate and considerable 

impact on access to education. In Ghana, the grants have created a great deal of momentum 

and generated additional support from international agencies. The Government’s 

determination to adopt a holistic approach to the development of education within the 

framework of mobilizing all available resources - human, material and financial has yielded 

positive results. In Ghana presently, primary education is practically free and compulsory, 

though the mode of enforcing compulsory attendance is not clarified. The success of the 

FCUBE programme is evidenced by the fact that Ghana’s illiteracy rate is one of the lowest 

in Africa today as a result of the FCUBE programme. At present, more than 80% of Ghana’s 

children are enrolled and staying in primary school, a rate far ahead of most countries in sub-

Saharan Africa.
69

  

Financial sustainability is a critical issue in the free primary education programme. The EFA 

process has emphasised that enrolment growth alone is not sufficient to meet development 

needs, and that concerns for quality and achievement must co-exist alongside enrolment 

targets. In Ghana, for example, the reassertion of fee-free education in 2005 through the 

school capitation grant scheme has created ‘extra demand of about 13,400 classrooms’ 

mostly needed in poor rural areas.
70

 Thus, not only are more teachers needed, but also the 

new teachers should be effectively trained. This has placed new pressures on the financing of 

teacher education and its costs. Where the challenges that this has created are not met, the 

obligations under the human rights laws will be compromised by rising pupil-teacher ratios 

and increased numbers of untrained teachers. Thus, as fee-free education policies take root 

and more public schools become available. The Education Ministry receives biggest budget 
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allocation to implement programmes.
71

 Parliament approved GH¢ 5,816,315,000.00 

($1,515,890,823.35)for the Ministry of Education to implement its programmes and pay 

compensation in the 2014 fiscal year.
 72

  

CGS  is not devoid of challenges. Some of the challenges identified include overcrowded 

classrooms, and exacerbation of teachers’ workloads. Overcrowding and insufficient teaching 

and learning materials will inevitably lead to a fall in the quality of teaching. The ‘pull’ 

between strong commitment of governments and donors and available resources was another 

issue. On balance, the capitation grant creates national momentum. The CGS is a pro-poor 

strategy and it is the poor, in particular, who have responded by enrolling their children in 

public schools. The scheme has also narrowed gender and geographical differences. Even the 

Northern Region (where rates were lowest) experienced a large increase in school 

enrolments. In Ghana, the capitation grant has generated additional international funding 

support. Without doubt, effective financial system for the transfer of funds from the central to 

the school level has been the key to successful implementation of the scheme. 

6.3.2 Kenya: The Second Universal Free Primary Education Initiative (FPE) 

Upon winning the December 2002 election, the National Rainbow Coalition (NARC) 

Government implemented one of its pre-election pledges to provide universal primary 

education. It declared that as of January 4, 2003, all Kenyan children were entitled to enroll 

in public primary schools.
73

  

6.3.2.1 Process of Planning and Implementation of the FPE in Kenya. 

Kenya’s implementation of the FPE programme was called the ‘big bang’ fee abolition 

programme, because the Kenyan government announced it would stop charging fees for 

primary school education — just days before the beginning of the 2003 school year, the result 

was pandemonium because a number of things had to be done very quickly, to allow the 

immediate implementation of the FPE.  The free primary education reform in Kenya was 

introduced as a result of political euphoria arising from the 2002 general elections whose 

results brought the National Rainbow Coalition to power, under President Mwai Kibaki. To 
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meet school expenses, the Government adopted a strategy for direct transfer of funds 

(excluding teachers’ salaries) to individual school accounts.  

Mode of disbursement of the grant  

At the national level, in the implementation of free primary education, the Kenyan Ministry 

of Education established a system in which all 18,000 public primary schools can receive 

Capitation Grants. The annual amount of 1,020 Kenyan shillings ($14) per pupil was for 

educational materials, as well as for the repairing of school facilities and ensuring quality 

assurance. The total grant amount for each school is determined by the number of pupils 

enrolled. The Capitation Grants had been based on student enrolment and 1,020 Kenyan 

shillings ($14) were allocated per pupil per year.
74

 Under the free primary education policy, 

each school was directed to keep two accounts to receive the capitation grants from the 

Ministry of Education.
75

 These accounts were to be managed by the School Management 

Committee (SMC).  

This committee was composed of a teacher from each standard, the head of the school, the 

deputy head teacher, the chairman of the SMC, and an elected parent representative. The 

government enhanced the school audit unit by employing additional auditors and, for the first 

time, required an annual audit of primary school account books. To ensure effective FPE 

implementation, the government institutionalized the monitoring of funds and other resource 

use and accounts were displayed for possible scrutiny by stakeholders.
76

 

Along with abolishing school fees, the Government strictly prohibited each school from 

collecting levies or any money from parents.
77

 In terms of funding, expenditure on education 

as a percentage of the total government expenditure rose from 16.5 % in 2000/01 to 20.1 % in 

2003/04.
78

 Likewise as a percentage of the GDP, education expenditures rose from 6.1% in 

2000/01 to 7.1 %  in 2003/04.
79

 This was one of the highest allocations for education in 

Africa. Education also absorbed between 35-40 % of the recurrent Government budget of 

which the primary education sub-sector received 51 % annually.  
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6.3.2.2 Coping Strategies and Mechanisms 

To allay the fear that the FPE would lower the quality of education in public primary schools, 

the ministry intensified quality monitoring and standards assessment visits to all schools to 

ensure that disbursed funds were used prudently to meet the needs of curriculum 

implementation. According to Bold et al’s assessment, education spending in Kenya since the 

introduction of the FPE has certainly been impressive.
80

 

6.3.2.3 Achievements and the Challenges of the FPE in Kenya  

It has been widely acclaimed that the FPE programme has had positive effects on children 

and parents in Kenya.
81

 The drive to achieve the educational MDG target is a positive 

indicator of the nation’s commitment to its human rights obligations in respect of the right to 

education in conformity with the adopted conventions.
82

 In pursuant of that obligation, the 

current education curriculum in Kenya has been formulated to enhance national unity, social, 

economic and cultural aspirations of Kenyans.
83

 The introduction of FPE has led to a 

tremendous increase in the enrolment of students in all schools across the country. The 

abolition of school fees and levies removed one of the major barriers to access to education 

for children of parents with limited resources and reversed a trend of declining enrolment 

rates. Other indicators of success include provision of quality education, improved 

completion rates, reduced repetition and dropout rates, improved textbook-pupil ratio, and 

enhanced supply of instructional materials.   

After the introduction of the FPE in 2003, the primary school completion rate increased from 

62.8% in 2002 to 68.2% in 2003 and rose further to 76.2% in 2004.
84

 The primary school 

dropout rate also declined from 4.9 % in 1999 to 2.0 % in 2003. One of the key achievements 

of the FPE is the provision of learning materials, particularly textbooks in primary schools, 

which has greatly improved the quality of education. Children now receive textbooks, 

exercise books, pencils, and geometrical sets.
85
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Government and donor support for the FPE reached more than US$130 million between 2003 

and 2005.
86

 The principal external partners for the FPE were the World Bank, DFID, CIDA, 

and the Swedish International Development Cooperation Agency (SIDA). Despite these 

positive effects of the FPE, its implementation has proved quite difficult and it has been 

confronted with different challenges. First, insufficient planning led to crowded classrooms 

sharing few resources and inadequate facilities.  Secondly, construction of additional schools 

and classrooms was not part of the initial FPE budget, and the enrolment surge placed a strain 

on the existing schools.
87

 Thirdly, with the abrupt implementation of free primary education, 

most parents, stakeholders, teachers, students were confused of the goals and meaning of free 

primary education. There was confusion over the meaning of free primary education and in 

particular the role of the stakeholders. Some skeptics felt that the free primary education 

policy was a political move or gimmick - a political venture by the government to fulfil its 

election promise and comply with international conventions.
88

  Fourthly, a lack of adequate 

training was highlighted in the FPE implementation. School managers had no or little prior 

knowledge, capacity, or skills to handle large sums of money at the school level. Indeed, 

most primary schools had not previously operated functional bank accounts, which was a 

necessity under the policy. There was no established accountability system at that level, and 

many feared resource mismanagement by SMCs. Finally there was the problem of under 

staffing, even before the declaration of the FPE, the country had faced a teacher shortage 

caused by a public sector employment freeze ordered by the Government in 1997. 
89

 Despite 

encountering some teething problems such as shortages of teaching staff and other necessary 

education inputs, the FPE has, nevertheless, significantly boosted Kenya’s chance of realizing 

universal primary education as stipulated in the EFA  and the MDG programmes. 

6.3.2.4 Positive Impact of the FPE in Kenya 

Political commitment and goodwill on the part of the government and the populace are 

critical to the successful implementation of an FPE program. The program has enjoyed 

goodwill from the highest offices of the government —the president, cabinet ministers, 
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assistant ministers, and members of parliament.
90

 From report, there was consensus that the 

FPE programme was a major milestone in the country's education system as it opened the 

doors for children, who would have otherwise missed a chance to access education and 

improve their lives.
91

 

Certainly the FPE programme has been very popular and it has motivated children to learn, 

offered teachers a chance to utilise their skills to the best of their abilities, and gave schools 

the opportunity to optimise resource utilisation.
92

 Pupils were provided with exercise and 

textbooks which gave them the opportunity to carry home reading materials and do their 

homework assignments, revise on their own and prepare ahead of their teachers, thus making 

learning an enjoyable experience. Moreover, pupils were no longer missing lessons due to 

lack of fees as used to happen in the past. This consistency in classroom attendance has been 

helpful in realising quality teaching and the drop-out rate has decreased. The FPE programme 

has been an opportunity for countless Kenyan children who would not otherwise have had 

access to education to be able to do so. Thus, on balance, the FPE program in Kenya has 

yielded more positive than negative results.   

In this case study of Ghana and Kenya as analysed above, it emerges that grants were 

provided by the state as capitation grants for education, which helped significantly in funding 

the cost of free and compulsory education in both states. In each case, the level of the grant 

was fixed per pupil, and the total amount received per school was directly proportional to the 

number of pupils enrolled. The grants were aimed at providing schools with the non-salary 

recurrent expenditures for an essential package of non-salary education inputs to enhance the 

quality of education.
93

. From the two case studies, it also emerges  that apart from providing 

essential financing, use of school grants has many other positive impacts, such as promoting 

closer cooperation between, and empowerment of, schools and local communities, 

revitalizing school councils, and enhancing accountability of schools in the use of money and 

learning outcomes.
94

 Furthermore, accounting in relation to the grant mechanism seeks to 

increase transparency and accountability of resources. 

                                                           
90

 Ibid 
91

 UNESCO Challenges of Implementing Free Primary Education in Kenya, (Nairobi Office:UNESCO,March 

2005)   p.273 
92

 Ibid 
93

 Akyeampong,K. et al, Access to Basic Education in Ghana:The Evidence and the Issues, Country Analytic 

Report, CREATE Centre for International Education, University of Sussex, June 2007, p.13 
94

 Assie-Lumumba, N’Dri, ‘Editorial Africa-Asia University Dialogue for Basic Education Development’, 

(2008) Vol 11 No3Journal of International Cooperation in Education , pp5-17 at p.6. 



201 

 

6.4 Legal Framework for the Implementation of FPE in Ghana and Kenya 

Pursuant to Article 2 of the ICESCR which requires State Parties to take necessary steps 

including particularly the adoption of legislative measures - with a view to achieving 

progressively the full realization of the rights recognized in the Covenant, national laws and 

policies are important because they concretely define the framework of rights and obligations 

for actors in the country. The Constitution is the highest legislative norm as it sets out general 

principles to which all other national laws and policies have to adhere. As previously 

emphasised it is strongly recommended that the right to education is enshrined in national 

constitutions. Consequently where an educational policy or law does not respect the 

Constitution, it can then be challenged before the courts.  

As the Constitution is the highest law of the land and source of all governmental powers, the 

Constitution of a country sets out general principles to which all other national laws and 

policies have to adhere. As observed by the US Supreme Court in Gonzales v. Reich, ‘... The 

Supremacy Clause unambiguously provides that if there is any conflict between federal and 

state law, federal law shall prevail. ...’.
95

 Thus the examination of the protection of the right 

to education in the national laws of the two countries will first be examined in will first be 

examined in their respective Constitutions, then followed by other relevant laws. 

6.4.1 The Right to Education in the Constitution of Ghana 

The 1992 Constitution of Ghana is very strong in terms of human rights protection. Chapter 

V of the Constitution guarantees a number of fundamental rights and freedoms, which ‘shall 

be respected and upheld by the Executive, Legislature and Judiciary and all other organs of 

government and its agencies and, where applicable to them by all natural and legal persons in 

Ghana, and shall be enforceable by the courts as provided for in this Constitution’.
96

 The 

right to education guaranteed by the Constitution includes Article 25 (1) which provides as 

follows: 

All persons shall have the right to equal educational opportunities and facilities and with a 

view to achieving the full realisation of that right: (a) Education shall be free, compulsory 

and available to all. The term, ’all persons’, certainly includes all children.
97
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Notably, the provision determines the State's duty towards education to be effectuated 

through the guarantees of; free, compulsory basic education, including assurance that it will 

be offered costing nothing for all. Interestingly, with education’s placement in the 

constitution as a fundamental right, the constitution allows for seeking redress in the courts if 

the right to education is violated. The Constitution also contains a provision specifically for 

children’s rights in Article 28, with Article 28(1) placing an obligation on Parliament to enact 

laws which will ensure that parents do not abdicate their responsibility to care and maintain 

children they have brought into the world. Article 28(2)-(5) assure and guarantee important 

rights to children. Specifically, Article 28(2) provides that every child has the right to be 

protected from engaging in work that constitutes a threat to his health, education or 

development.  

Another article addressing the right to education is Article 38 which specifically directs that:  

The State shall provide educational facilities at all levels in all the regions of Ghana, and 

shall, to the greatest extent feasible, make those facilities available to all citizens… [The] 

Government shall draw up a programme for implementation within the following ten years, 

for the provision of free, compulsory and universal basic education.  

This provision thus takes the state obligation to provide free and compulsory primary 

education further from the narrow concept of primary education to the national provision of 

basic education. It is submitted that the 1992 Constitution of Ghana committed Ghana to the 

principle of free universal basic education and gave this commitment some substance by 

establishing a time-frame. As a result, the 10-year FCUBE emerged from this constitutional 

mandate in 1996. From this emerged the "Capitation Grant Scheme", which removes the 

barriers of fees and levies that poor families face when considering schooling for their 

children.  This has enhanced access to school for all children in Ghana. The FCUBE policy in 

Ghana, introduced in 1992 and formally launched in 1996, was apparently pursuant to this 

constitutional mandate and frames the current basic education policy in Ghana. In sum, the 

1992 Constitution of Ghana sets a time frame within which the government will provide free, 

compulsory basic education, and at its expiration it fulfilled its commitment by establishing 

the FCUBE policy. Conversely, in the Constitution of Nigeria the government of Nigeria left 

the time when it will provide free compulsory universal primary education sine die.
98

 It is 

submitted that Nigeria has an important lesson to learn from Ghana in that regard for 
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effective implementation of its international obligation on free and compulsory primary 

education in the country. 

6.4.2 The Ghana Children’s Rights Act of 1998 

On ratification of the CRC, State parties are obliged to: ‘…undertake all appropriate 

legislative, administrative and other measures for the implementation of the rights recognised 

in the present convention’.
99

 Being a legally dualist State like Nigeria, the rights enumerated 

in the CRC can only be fully accessible to children in Ghana only through incorporation into 

the constitution or the municipal laws of the State. For dualist States a treaty that is not 

incorporated into the municipal law is as good as inconclusive.
100

 Ghana having ratified the 

CRC
101

 thereby agrees to ‘respect and ensure’ the children’s rights set forth therein.
102

 In 

order to conform its legislation, and administrative practice to the requirement contained in 

the CRC, Ghana enacted in 1988 the Ghana’s Children’s Act. The 1998 Children’s Act (Act 

560) reforms and consolidates the law relating to children by providing for the rights of the 

child, maintenance and adoption, and by regulating child labour, apprenticeship and related 

matters. The Act protects the right to education. Section 6(2) of the Act provides that: 

‘[e]very child has the right to life, dignity, respect, leisure, liberty, health, education and 

shelter from his parents. The Act further specifies that, ‘[n]o child must be deprived of access 

to education, immunisation, adequate diet, clothing, shelter, medical attention or any other 

thing required for his development’.
103

 The Children’s Act of Ghana complements the 

constitutional provisions on the right to education.  

There are other various, policy documents and reports, which have helped in meeting the 

educational needs and aspirations of the children in Ghana some of which are discussed 

below. 

6.4.3 Key Policies towards Ensuring Free Compulsory Universal Basic Education in 

Ghana 

Ghana has created a policy document on basic education improvement sector program put 

together by the government in 1996 to ensure implementation of the FCUBE. To facilitate the 

attainment of free education under the FCUBE programme, a number of programmes were 
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implemented. First is the Quality Improvement In Primary Schools (QUIPS) programme, 

which is  supported predominantly by USAID and helps to train competent teachers, train 

education managers and planners, and promotes a supportive learning environment. 
104

The 

implementation of this programme has helped to expand access, improve quality teaching and 

learning, improve the supply of logistics and curricula development as well as motivate 

teachers.
105

  Second is the Capitation Grant Scheme, already discussed earlier in this chapter. 

A Capitation Grant Scheme to help schools make up for missing fees which pupils would 

have paid was created in 2004.
106

 The result is that this has led to considerable increase in 

school enrolment. Lastly is the School Feeding Programme, which was initiated in order to 

help ease the burden on parents in feeding their children. There has also been increasing 

international interest in supporting the school feeding programme.
107

 The objectives of the 

School Feeding Programme are to enhance school enrolment, encourage attendance, ensure 

retention, and improve nutritional and health status of children. It uses home grown foodstuff 

to provide hot meal to primary school pupils. This is a pro-poor policy, based on the belief 

that one cannot teach a child with an empty stomach, rather, the child must be fed first, before 

he or she can assimilate. This has been known to have immediate gains in enrolment 

especially in poorer districts.
108

  Indeed all the above programmes have enhanced enrolment 

and increased retention and completion of primary education.
109

 Programmes like this are 

good example for other countries including Nigeria to follow. 

 

6.4.4 The Right to Education in the Constitution of Kenya  

Kenya’s new constitution was promulgated on 27th August 2010 replaced the previous 

Constitution of 1963. The international treaties which Kenya has signed form ‘part of the law 

of Kenya’ according to Article 2(6) of the constitution. This means that as in monist states, 

explicit incorporation of international treaties is not required for the domestication of treaties. 

And by the impression of Article 2(5) of the constitution, the general rules of international 

law are considered to be part of Kenyan law and thus applicable in Kenya, but shall be 
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subject to the Constitution.
110

 Kenya being a state party to both the CRC
111

 and the ICESCR 

112
 primary education should be compulsory and available free to all. Conversely, in Nigeria, 

which is a dualist state, no treaty has the force of law unless it has been enacted into law by 

the National Assembly.
113

   

The 2010 Constitution of Kenya departs from its predecessor by including a list of socio-

economic rights formulated as direct entitlements. The economic, social and cultural rights 

are provided for under Article 43(1). Of key concern, Article 43(1) (f) provides for the right 

to education. In the concluding observations adopted by the ESCR Committee after 

examining Kenya’s initial reports in 1993, the Committee had recommended that Kenya 

should incorporate the Covenant rights into its domestic law. The provisions of Article 43 are 

based on the concluding observations.
114

 In addition to the general right to education under 

Article 43,  other key constitutional provisions relating to the right to education include, 

Article 53(1)(b)
115

, Article 54(1)(b)
116

 and Article 55(a).
117

 According to the constitution, 

education for children is an obligation that can be enforced through the courts. Article 21 

reinforces the protection of the right to education, as it states in section 1that:  

[…] It is a fundamental duty of the State and every State organ to observe, respect, protect, 

promote and fulfil the rights and fundamental freedoms in the Bill of Rights. […] (4) The 

State shall enact and implement legislation to fulfil its international obligations in respect of 

human rights and fundamental freedoms.
118

  

The Basic Education Act
119

 was enacted in 2013 to give effect to Article 53 of the 

Constitution. Section 4 of the Act stipulates the principles that inform the provision of basic 

education. It provides that; ‘…The provision of basic education shall be guided by the 

following values and principles- a) the right of every child to free and compulsory basic 

education... c) promotion of quality and relevance…’ 
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In Part 1 of the Fourth Schedule of the Constitution the obligation of the National 

Government as regards education is clearly spelt out as follows: ‘The National government is 

responsible for legislating on the following matters as regard to education: matters on 

education policy, standards, curricula, examinations and the granting of university 

charters.’
120

 The National Government is also responsible for matters relating to primary 

schools, universities, tertiary educational institutions and other institutions of research and 

higher learning schools, special education, secondary schools and special education 

institutions.
121

  The system of education administration, from this constitutional provision is 

mainly centralised. There has been some concern that centralised school management, 

funding and monitoring has undermined local accountability and ownership.
122

 It is a well-

known fact that the driving force of educational decentralisation is the need for 

democratisation and the improvement of public service delivery, coupled with the trend in 

international funding agencies.
123

 The World Bank’s argument is that the shift in decision 

making power, as well as the diminishing of distance between the service provider and the 

recipient, is considered by aid agencies and advocates improving service to the citizens, 

particularly when the central government is inefficient and corrupt.
124

 Specifically in the 

education sector, central government devolves and delegates power to local governments. It 

is argued that under free primary education policy, the intention of the central government’s 

policy is to provide equal and universal opportunities for education for all. It is hereby 

submitted that there should be combined responsibilities between the central government and 

the various states in the country.  

6.4.5 Kenya’s Children’s Act 2001  

Kenya enacted the Children’s Act in 2001. The Act received presidential assent on 31 

December 2001 and became effective on 1 April 2002. The enactment of the Children's Act 

of 2001 gives effect to the obligations of Kenya under the CRC and the ACRWC. Since 

enactment of the Children’s Act, Kenya has been working to implement its ideals in domestic 

legislation concerning childcare and protection, and also seeks to enhance the welfare of 

children in Kenya. The Children Act further provides for the right to education. Section 7 of 

the Act provides that ‘(1) [e]very child is entitled to free and compulsory primary education 
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the provision of which shall be the responsibility of the Government and the parents’. It is 

noteworthy that the Act specifically named the state and the parents as the duty bearer of this 

right, in line with RBA to education programming.  

6.5 Examination of Compliance by the Two Countries to their Obligations to Protect the 

Right to Free Primary Education Based on the Report Submitted to the CRC 

Committee  

This section analyses Ghana’s and Kenya’s CRC reports, by identifying the status of 

children’s rights to education to highlight the achievements and gaps, challenges and 

constraints. The CRC stipulates that States are required to submit periodic reports to the 

Committee, describing the situation of children’s rights in their country and the measures 

taken to meet their obligations and responsibilities outlined in the Convention.
 125

   

6.5.1 Concluding Observations on Ghana’s CRC Report 

The Committee considered the second periodic report of Ghana in 2005.
126

In the 

Committee’s concluding observation, a number of positive steps were noted. For example, 

the remarkable improvement made in the field of education in introducing the Capitation 

Grant, was extolled, and also the introduction of school feeding programme in three regions 

of northern Ghana was commended. 
127

 The Committee recommended the extension of the 

school feeding programme to other regions of the country and also recommended that the 

State party increase and efficiently use public expenditure in education. They also 

recommended improving access to vocational training and informal education for vulnerable 

groups, including street children, orphans, children with disabilities and child workers. 

Another recommendation was to increase enrolment in primary and secondary education and 

end gender disparities in the access and full enjoyment of the right to education. Finally, the 

Committee noted the gap between the positive laws regarding children’s right taken by 

Ghana and the practice. Generally, the Committee’s report gave some positive feedback of 

Ghana’s educational initiatives.  
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6.5.2 Concluding Observations on Kenya’s CRC Report 

It is necessary to start by highlighting Kenya’s initial report to show the remarkable 

improvement in the implementation of the Convention especially ensuring the right to free 

primary education after the first report. The initial report submitted to the CRC Committee in 

2001 described an education system that was hampered by several constraints.
128

 Some of 

which were that the number of working children has been increasing due to rising levels of 

poverty in the country, the cost-sharing policy, which meant that Kenyan parents contribute 

to the recurrent school costs. This was a factor inhibiting children from having access to 

schooling. Further, children with disabilities were grossly under-enrolled in Kenyan schools. 

129
 Children’s right to education was, during the period covered by the first report, severely 

affected by the government’s low budgetary allocations to the sector.  

Unlike the first report, the second CRC report submitted in 2007 highlighted a number of 

improvements towards implementing children’s right to education.
130

 A positive development 

is the introduction of free primary education in 2003, which led 1.3 million children to leave 

work and register in schools that year. The report considered FPE an important milestone 

towards the implementation of the CRC. In the second report the following were also 

commended; the co-operation between the government and development partners accelerated 

the strengthening of the educational sector. The Children Act which has provided children 

with enhanced legal rights has been enacted. In all, by the time of the second report, there 

have been considerable improvements for Kenyan children in their right to education, 

through the Free Primary Education initiative. Overall, Kenya has made a number of 

important achievements towards the realisation of children’s rights as stipulated in the CRC 

With comprehensive and progressive legislations and policies in place Kenya is on course to 

make the right to free and compulsory primary education a reality, so as to release the great 

potential of every child in Kenya. 
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6.6 Practical Lessons for Nigeria from these Two Countries 

The case studies of these two countries demonstrate important legislative and policy lessons 

for the effective implementation of free and compulsory primary education for other African 

countries. The following lessons in particular deserve to be highlighted. First and most 

important, it is apparent that the two countries have a fundamental commitment in common; 

this is a constitutional guarantee of the protection of the general rights of children and 

specifically the children’s right to education.  By centralising education as a key focus in the 

constitutions of the two States, these countries establish important baseline requirements that 

set the frame for policy and judicial challenges to educational rights. It is important to 

highlight that the centralisation processes were not absolute. Though there was 

decentralization of empowerment of schools and communities, and promotion of greater 

local-level accountability which yielded great benefits as seen in the disbursement of the 

capitation grant for the FPE scheme.  

Secondly, there was political leadership and willingness. In the two countries, political 

willingness by the leaders to ensure implementation of free primary education in their 

countries was apparent. For example, Kenya analysis shows the need for continuous 

reassurance by the government, and confidence building among stakeholders to prevent them 

from giving up under extreme pressure. It may also require consensus building with 

opposition politicians who may not have supported the new policy during the election 

campaign as was the case in Kenya. Ideally, in the preparation of free primary education 

programmes there should be comprehensive communication and consultation to explain the 

content, impact, and implementation process of the new policy to key stakeholders such as 

parents, teachers, local communities, political constituencies, and education administrators. 

Thirdly, both countries tried to identify ways of improving and maintaining quality in the 

implementation of the scheme. The Ghana study highlighted the imperative to safeguard the 

quality of education in a situation of rapid enrolment increase and the overarching challenge 

of the fee abolition policy. The Kenya study emphasised that the challenges to quality should 

be dealt with before declaring an abolition of fees and levies so that the quality of schools is 

not compromised. The issue of quality is very critical because with the introduction of FPE in 

any State, there is always the public concern about the deterioration in the quality of 

education. Lastly, the two countries made provisions for sustainability of the programme. 

They ensured that the programme was not hindered as a result of inadequate funding. Both 

countries increased their budgetary allocation for education and primary education received 
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the highest budgets.
131

 Education funding was given priority over all other sectors in the two 

countries.
132

 Seeing the seriousness exhibited by the two countries in the implementation of 

FPE, they enjoyed the goodwill, support as well as aid from international donors and the 

benefit of debt reduction from the World Bank. 

6.7 Conclusion 

The chapter has attempted to make a comparative analysis of the implementation of free 

primary education scheme in Ghana and Kenya. For these countries, the first attempts at the 

FPE could not be sustained due to a combination of worsening economic conditions, reduced 

education budgets, and re-emergence of school fees. The introduction of cost sharing at the 

primary level in particular had a detrimental impact on the enrolment rate and school 

attendance particularly of children from poor households. This exacerbated the number of 

out- of -school children. The two countries for this on-going free primary education 

programme have exhibited that the success of the implementation of free and compulsory 

primary education requires at least the following steps; first, commitment by the government 

to make and effectively implement appropriate policies. Second, careful planning, which 

involves prior analytical work to assess all that will be involved in both the human and 

financial resources. Third, invest the necessary resources to achieve the objectives and 

sustainability of the programme. Finally, mutual accountability and a responsibility 

mechanism between the government and the populace is also a key to the sustainability of the 

free and compulsory universal primary education programme. Comparatively, all these 

fundamental steps were missing in the case of Nigeria analysed in Chapters 4 and 5 of this 

thesis.  There is therefore an imperative – need for Nigeria to employ these evidence-

supported practices demonstrated in the cases of Ghana and Kenya as analysed in this 

chapter.
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Chapter Seven  

Conclusion 

7.1 Summary 

This study has explored the development of free and compulsory primary education in 

Nigeria and analysed the barriers to its effective implementation over the years. This 

concluding chapter gives a summary of the study’s findings , identifies the obstacles and 

makes necessary recommendations in that regard. The strength of the study is its in-depth 

analysis of the difficulties hindering the effective implementation of free and compulsory 

primary education in Nigeria. This was achieved by examining the country’s legislations in 

comparison to its obligations under relevant international human rights instruments. The two 

key  points underlying  the study are: one, there are substantial barriers to access to free and 

compulsory primary education for children in Nigeria and, two, these obstacles can and must 

be surmounted. The lack of effective implementation of free and compulsory primary 

education is an issue of contention as a domestic matter for most developing nations, 

including Nigeria. As analysed in this study, Nigeria has not effectively implemented free 

and compulsory primary education as required by relevant international instruments to which 

it is a State party and it has essentially failed to undertake the required measures in order to 

fully eliminate the payment of fees in primary schools within its public educational system. 

In this study, it will be noted that Nigeria has made attempts at implementing the inherent 

right to free and compulsory primary education for all children albeit there are still several 

challenges being encountered by disadvantaged children.  Challenges range from poverty, 

conflict, cultural beliefs to HIV/AIDS pandemic among others. Poverty is a reoccurring 

reason for non-completion of primary school.  This is further justified by the evidence that 

costs of schooling are considered a reason for school dropout. 

The study illustrates that an appreciation of the historical process is important to find 

solutions to the obligation of providing free and compulsory primary education for all 

children in Nigeria. Historically, the tradition and effort of providing free primary education 

in Nigeria predates the emergence of the human rights movement and the concept of the right 

to education under it. It is shown that the concept of education was always present in Nigeria, 

in form of traditional and Islamic education, but the form of delivery changed towards a more 
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formal type of education which was introduced by the missionaries and the colonial rulers in 

the twentieth century. The study reveals that a free primary education programme was 

implemented towards the end of British Colonial administration from 1955-1959 and 

continued after independence in 1960. The regional and the federal Government of Nigeria 

then emphasised its free primary education programme as a ‘fee-free’only education. The 

abolition of fees gave opportunity for most children in the Federal Colony in Lagos and the 

various regions to have access to primary school education. A number of policies, laws, 

structural and programme processes were put in place then in order to achieve the free 

primary education initiative. The feats achieved in education delivery post-independence by 

the Nigerian communities and government was significant. While, in the context of colonial 

legacy, the issue of relevance of some of the curriculum content was questioned, there was no 

doubt that the qualitative performance of the schools was remarkable. The growing consensus 

of the importance of universal education in the building of a modern society was evident. 

There was also political willingness, as the government was determined to devote adequate 

funding and implement policy changes on education, in order to protect and advance the 

country. As a result, schooling became more accessible; however the increase in enrolment 

figures inundated the available resources. As a result this affected the quality of education.  

The military coup of 1966 exacerbated political instability and led to thirty years of military 

rule, which hindered the sustainability of the first free primary education programme. During 

the military era, the constitutions were repealed, suspended or replaced with decrees and 

every act of the government was implemented centrally including educational administration. 

The ruling military government then claimed that it was aiming at bridging the educational 

gap between the then Northern Nigeria and Southern Nigeria but the gap, unfortunately, still 

persists till today. It has been argued in this thesis that there must be intensive community 

involvement in delivering an effective primary educational system.  The subsequent 

introduction of certain charges by schools and employment uncertainty during the period, led 

to the decline in the demand for fee-paying primary education. Between the 1980s and 1990s, 

due to economic recession and the decline in the income of families the cost of education 

became more unaffordable for most families. It is observed that there has been regression of 

the right to free universal primary education between the periods after independence to the 

period of political instability. These developments hindered the sustenance of the free 

primary education initiatives in Nigeria. 
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As free education is not only about tuition fees but involves more, an examination of its 

definition and scope was undertaken in chapter two in order to explore  how the state has 

applied it. Essentially, school fee abolition is not just about abolition of “tuition fees” (which 

do not necessarily constitute the main bulk of fees), rather the pursuit of free primary 

education needs to take into consideration the wide range of the costs of schooling borne by 

families and households. This includes any direct and indirect costs/charges (tuition fees, 

costs of text books, uniforms, PTA contributions, costs related to sports and other school 

activities, costs related to transportation, contributions to teachers’ salaries, etc.), as well as 

opportunity costs and other burdens on poor families. This is not asking for the impossible, 

where there is necessary political will on the part of the government. For example, as 

highlighted in Chapter six, the Governments of Ghana and Kenya have taken bold steps 

forward, in that regard, by abolishing all fees charged by schools and also providing schools 

with a small grant for each pupil enrolled. Schools are therefore not permitted to charge any 

fees to parents except to provide school uniforms. This has resulted in increased opportunity 

of access to education for several children as discussed in chapter six.  The introduction of 

Capitation grants by the Governments of Ghana and Kenya has been an important means of 

enhancing education access for all groups of school-age children. Currently, Nigeria has not 

got such a policy in place. It is argued in this thesis that having one of the highest numbers of 

out- of–school children in the world, and with its status as the largest economy in Africa, it is 

high time that Nigeria should adopt a similar programme, which will greatly boost primary 

school enrolment and ensure the effective implementation of a fully free and compulsory 

primary education system in the country. It is important to learn from experience and 

approaches of other countries as regards investment in education, and emulate good practices, 

based on a legal framework for financing education. 

The study revealed that at first glance, Nigeria would appear to be complying with 

international standards based on the inclusion of the provision of free, compulsory primary 

education presently in its domestic laws such as the CRA and UBE Act. Both statutes do 

make guarantees and provide an affirmative obligation to a positive right to free and 

compulsory education. However, besides these positive legislative aspects, according to the 

international standards, Nigeria appears to be non-compliant in several important practical 

ways. A central challenge is the lack of a substantive provision guaranteeing the right to free 

and compulsory primary education in the Nigerian constitution, which is the ‘organic’ law of 

the land. Thus, Nigerians cannot effectively claim the right to education under the law when 
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this is not provided by the state as required under international human rights law. Indeed, the 

Nigerian Constitution does not expressly provide for a substantive right to education. Rather, 

the Constitution only provides the legal framework for educational objectives and educational 

management in the country.
1
 In analysing the country’s Constitution, it was noted that the 

constitutional provisions on education have limited the implementation of the right to 

education in three ways. Firstly, the Constitution states that, ‘the government shall strive to 

provide free basic education whenever it is practicable’,
2
 without giving a definite timeframe. 

Twenty four years on the federal government and its component states have still not found 

the implementation of a fully free education practicable. Whereas Ghana in its 1992 

Constitution provides that, ‘[t]he Government shall, within two years after parliament first 

meets after coming into force of this Constitution draw up a programme for implementation 

within the following ten years, for the provision of free, compulsory and universal basic 

education’.
3
 Whereas in Ghana following the 1996 reforms, a campaign known as “FCUBE” 

meant to advance the delivery of free compulsory universal basic education as guaranteed 

under the Constitution was initiated.
4
 The FCUBE programme owes its success to learning 

from many of the ideas from the recommendations of the previous educational policies of 

past governments. Following the FCUBE reform in 1996, which has had positive impression 

on donor agencies, a number of international donor agencies have contributed substantial 

funds for primary education projects in the country.  

It is submitted that Nigeria should follow this good practice and set a realistic time-frame for 

meeting the basic free education provision in its Constitution. Although the ICESCR allows 

progressive realisation and acknowledges the possible constraints due to the limits of 

available resources, it still places the obligation on States parties to take necessary steps 

which must be ‘deliberate, concrete and targeted’ towards the full realisation of the right to 

education.
5
 The CESCR has clearly indicated that progressive realisation means that States 

parties have a specific and continuing obligation ‘to move as expeditiously and effectively as 

possible’ towards the full realisation of Article 13 of ICESCR.
6
 Courtis posits that although 

‘progressiveness’ gives states some leeway in order to choose the means to achieve full 
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realisation, but it does not imply absolute discretion or indifference regarding the outcomes.
7
 

By not setting a time-frame for its realization of the right to education, it is submitted that 

Nigeria has thereby deferred, indefinitely, its responsibility for the implementation of its 

international obligation in that regard. It was further shown in the study that Nigeria has not 

effected the implementation of the National Plan of Action which ‘puts children first as a 

state policy’ and which emphasises health, education, and protection of children.
8
 This is a 

mandatory and continuous requirement and not subject to progressive realisation.
9
 This 

clearly indicates a gap between the Constitutional provision and Nigeria’s obligation under 

the ICESCR 

Secondly, in the Constitution, the educational objectives of the Nigerian government are 

grouped under Fundamental Objectives and Principles of State Policy,
10

 and thus not capable 

of judicial enforcement.
11

 As part of the domestic law of state parties, the right to a cause of 

action under the provisions of the CRC should be real and remedies should be genuine.
12

 

Sadly, this is currently not the case in Nigeria in respect of children’s right to education. 

However, recent developments in international and regional human rights law, domestic 

judicial decisions, and the work of many scholars
13

 demonstrate that socioeconomic rights 

including the right to education are not as different from other rights as is often supposed and 

that they can also be judicially enforced.
14

 The role of adjudication is to ensure that the right 

to education is respected, protected and fulfilled by state parties. Non-justiciability could 

drastically curtail the capacity of the courts to protect the rights of the most vulnerable and 

disadvantaged groups in society.
15

  It is emphasised in the thesis that a rigid classification of 
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economic and social rights as non-justiciable rights would be incompatible with the principle 

that human rights are interdependent and indivisible.
16

  

Furthermore, administrative tribunals and the courts should recognise the justiciability of 

ESC rights and grant appropriate remedies in the event of violations of these rights by State 

or non-State actors. This study has tried to show that it is not impossible to develop standards 

for adjudication of ESC rights including the right to education; this has been done by courts 

and judges who, through innovative conceptual approaches, consider different aspects of ESC 

rights as justiciable.
17

 It is noteworthy, though, that the arguments made here should not be 

interpreted as a call to limit the mechanisms for monitoring the compliance with ESC rights 

only to litigation. It is simply suggested to include litigation as a mechanism in conjunction 

with other mechanisms, such as political mobilisation, monitoring by specialised or 

independent agencies or national human rights institutions, or the review of state reports. 

Despite that education as a right is incorporated into Nigerian domestic law through the 

Nigerian CRA and the UBE Act, this has not made the expected impact because of the 

constitutional constraint,
18

 as analysed above.  This non-implementation of this right by the 

State cannot be effectively challenged due to the doctrinal barriers rooted in the constitution's 

provisions. Thus, although both the CRA and the UBE Act provide for the right to free 

primary education on paper, the reality falls far short, as implementation trails very far 

behind. 

Thirdly, as described in chapter five and as provided in the Constitution, Nigerian primary 

education is delegated to the states and local governments
19

. While decentralization of 

primary education is laudable, this has unfortunately made the administration of primary 

education to be non-uniform across the country, due to mismanagement. While some states, 

such as Rivers State, Lagos State and Oyo State deliver free primary education programme, 

most of the other states in the country do not do so. Most of these other states do not have 

much means of revenue generating income coming in, so they rely mostly on their federal 

government budget allocation. To implement the free education programme without much 

fund is difficult for such states.  The local governments have typically experienced only 
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marginal success in the delivery of primary education throughout the country. The study 

reveals that this decentralized structure is under-resourced by the federal government to 

operate primary schools effectively and efficiently. It is noticed that the central government 

does not release sufficient resources for adequate provision of educational services.
20

 While 

the decentralisation was supposed to foster local participation and ownership, insufficient 

resourcing, lack of accountability and low level fiscal autonomy has undermined efforts.
21

 

The CRC Committee, in its 2010 concluding observation to Nigeria’s report, recommended 

that primary education should be placed in the concurrent legislative list in the Constitution 

so that it will be administered and managed both by the federal government and the states.
22

 

It is revealed in chapter five that salaries of teachers gulp 80 to 90% of educational budgets 

leaving only 20% of the budget for educational maintenance and operations. If the federal 

government takes responsibility of paying teachers’ salaries and not consider it as part of the 

state’s allocation for education, then the allocation to states for education will be used to 

cover operating costs.  That is the approach adopted in Kenya, which has proved very 

successful. If there is enough resources for non-salaried costs then there will not be indirect 

demands on pupils to bear any charge for school maintenance. In line with the CRC 

Committee recommendations, it is hereby submitted that education should be included in the 

concurrent legislative list in the Nigerian Constitution and for states to be more supported 

with resources from the federal government, for more efficient educational services. With the 

present on-going debates for constitutional amendments in the country, the impetus towards a 

new socio-economic rights order is very much possible, with the right political will on the 

part of the Nigerian government. Also, cultural and religious doctrines add to the hindrance 

of educational development in certain areas of the country.
23

 

The thesis has critically analysed the administration of education by the Federal and states’ 

ministries of education and identified the weaknesses in the present educational delivery 

system as led the FME. Some of the weaknesses that have been identified include insufficient 

institutional ownership of programmes and lack of leadership in co-ordination of 

programmes.  For example the FME lacks in-put in respect of donor programmes and the 
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result of this is that donors rather than the FME dictate the pace of work and priorities. It is 

also identified that there are overlapping functions and responsibilities between the FME and 

some other educational bodies and commissions. For example, the UBEC is given 

responsibility for quality assurance, a role that overlaps with the previously established work 

of the Federal Inspectorate Service, which is a unit in the FME. The challenges in financing 

the implementation of free primary education as well as issues in maintaining the quality of 

education has also been critically examined.  

From the analyses, the thesis yields three key findings. First, inadequate funding by the 

government was identified as a major obstacle to implementing free and compulsory primary 

education in Nigeria. A 2002 research by Hinchliffe,
24

 showed that in 1962, total 

expenditures on education were equal to 15.2 percent of total government expenditure.
25

 Of 

this, 50 percent of total public expenditures on education were allocated to primary 

education.
26

 In the 1960s and 1970s, educational funding was on an upward trend, but since 

the 1980s the allocation has been in decline. Educational allocation as a percentage of total 

budgets ranged from 9.88% in 1986 to 3% in 1999.
27

 The reasons for this downward trend 

can be partially attributed to the economic conditions, debt service burdens and competing 

claims from other social sectors,
28

 but mostly to poor budgetary prioritization on the part of 

successive Nigerian governments. As it stands, Nigeria’s educational allocation continues to 

fall short of international benchmarks. While Ghana, South Africa, Cote d’Ivoire, Kenya and 

Morocco allocated 31%, 25.8%, 30%, 23% and 17.7% respectively of their annual budget to 

education in 2005, 
29

 Nigeria allocated 8.43 percent of its budget to education during the 

same period.
30

 Nigeria’s total annual percentage of budgetary allocations to education has 

been significantly lower than those of 20 World Bank sampled countries in 2012.
31

The Dakar 

Framework recommended that at least 20% of the national budget or 5% of the Gross 
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Domestic Product (GDP) should be spent on education
32

 while UNESCO recommends 26% 

both of which are significantly higher than the 8.43% allocated by Nigeria in 2005.  

In 1986 the debt servicing and structural adjustment programme of the World bank/IMF had 

recommended the introduction of user fees in the primary education system of Nigeria and 

consequently many parents could not afford to send their children to school from this period. 

The introduction of school fees at the primary level created a barrier to school attendance for 

children from poor backgrounds, and resulted in a significant reduction in primary school 

enrolment since 1986.  

Under the ICESCR, each State Party has an obligation to take steps individually and through 

international assistance and co-operation, especially economic and technical, to the maximum 

of its available resources,
33

 and to make plans and adopt necessary laws to ensure this.
34

 The 

State must then allocate the maximum possible resources for carrying out the plans 

progressively.
35

 Even when a State’s resources are limited, it has an obligation to prioritize 

economic, social and cultural rights such as the right to education.
36

 Therefore, it is submitted 

that Nigeria needs to adjust and prioritize its budgetary expenditure in a way that will have 

the maximum impact on the enjoyment of the right to education as required under its 

international obligation in that regard. 

The study also reveals that a large percentage of the states’ ministry of education budget is 

voted for recurrent expenditure to the detriment of capital expenditure for infrastructure in the 

educational sector. Certainly, there is need for an overall shift from the government’s current 

spending of over 80% of its resources on recurrent expenditure, which has had adverse 

effects on infrastructural funding for education over the years.
37

 The World Declaration on 

Education for All and the follow-up Dakar Framework for Action, both recognised quality of 

education as a crucial component in the global movement to achieve Education for All 

objectives. The Dakar Framework explicitly affirms that quality is at the heart of education.
38

 

The 1960 UNESCO Convention against Discrimination in Education, which was the first 
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legally binding international instrument in the field of education, also makes explicit 

reference to the obligation to ensure quality in education.
39

  The ESCR Committee has 

equally recognised quality as a key component of the right to education.
40

 Thus, States have 

an obligation to lay down a uniform framework of quality standards applicable throughout 

the country. In Nigeria, budgetary provision for the improvement of quality in education is 

low, as the quasi-totality of the education budget is dedicated mainly to salaries. Quality is 

particularly undermined as evidenced by the fact that investment in development of 

pedagogic materials and school facilities remains under-funded.  

The thesis has identified that despite the introduction of free primary education in 1999 which 

resulted in primary school enrolment explosion over the years, the budgetary allocation for 

education has not increased.  According to Moja, the Federal Ministry of Education whose 

duty under the constitution it is to administer education,
41

 has not reacted effectively to the 

deteriorating conditions under which many schools are operating. Their main concern has 

appeared to be the increased enrolment figures.
42

 As articulated by Moja, poor quality school 

infrastructure as well as an insufficient number of schools is central problems in education in 

the country.
43

 He concluded that the allocations for infrastructure in the government’s 

budgets are inadequate, and that expenditures of these limited funds are also hampered by 

both inefficiency and corruption.
44

 In some cases, only half the amount budgeted seems to be 

released.
45

 In sum, it is apparent that Nigeria is not giving education sufficient priority in the 

national budget and the minimum resources for education are not effectively and efficiently 

utilized. As a direct consequence of these failures, user charges continue to apply and this is a 

major deterrent to children from poor background attending school. 

The second key finding regards funding by international donors supporting the education 

sector. It is apparent that donor financing continues to play an important role in the education 

systems of Nigeria and is crucial for the programme’s effective implementation. This is 
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discussed in chapters two and five of the thesis.  There is heavy reliance on support for 

educational development from ‘development partners’, particularly the World Bank, DFID, 

USAID, JICA, UNESCO, and UNICEF. This is in line with Article 2 of ICESCR which 

obligates State parties, ‘[…] to take steps, individually and through international assistance 

and co-operation, especially economic and technical, […] to achieving progressively the full 

realization of the rights recognized in the present Covenant’.
46

  This is further reiterated by 

CESCR in its General Comment No 11: Plans of Action for primary education, in which the 

Committee calls upon the relevant international agencies to assist States parties to the greatest 

extent possible to meet their obligations on an urgent basis. Corruption in the education 

sector not only distorts access to education but also affects the quality of education. Despite 

public outrage, corruption persists in Nigeria because public officials have no fear of being 

held accountable for their actions.
47

 The issue was highlighted in 2006, when it was 

discovered that US$21 million had been lost in 2005 and 2006 to the illegal and unauthorised 

utilization of funds. As a direct consequence, over five million Nigerian children lacked 

access to primary education.
48

 As a result of unchecked magnitude of corruption in the 

country, international donors exercise caution in giving aids towards educational 

development to the country directly.  Insecurity in the country as a result of suicide bombings 

was also identified as limiting donor activities. The bombing at the UN headquarters in Abuja 

in August 2011 affected UNICEF’s ability to complete the Girls’ Education Programme 

(GEP2), due to the effect on its management systems as all records were destroyed.
49

 

The thesis also examined the legal framework of free and compulsory primary education in 

two African countries, Ghana and Kenya, analysing the effective financing and management 

of their primary educational programmes and the support of the international assistance in 

enhancing the sustainability of the programme. The findings on the good practices of these 

countries are expected to be helpful for Nigeria in its attempt to achieve free and compulsory 

primary education for its children. 

The two countries’ analysis, which has been extensively discussed in chapter six, clearly 

indicates that the constitution of each of the two countries substantively guarantees the right 
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to education of all children. Ghana’s 1992 Constitution provides for education to be ‘free, 

compulsory and available to all’.
50

 Article 38 (2) of the 1992 Constitution entitled every child 

of school-going age in Ghana to a balanced and broadly based curriculum which promised to 

promote the spiritual, moral, cultural, mental and physical development of pupils at the 

school and of society. It also aimed to prepare pupils for the opportunities, responsibilities 

and experiences of adult life. This provision is explicitly in line with the provisions of 

Articles 28 & 29 of the CRC. Also noteworthy, among the key provisions entrenched in the 

Kenyan Constitution is a comprehensive Bill of Rights which encompasses civil, political, 

economic, social and cultural and group rights. Of key relevance is article 53 1(b) which 

provided for free and compulsory basic education as a human right to every Kenyan child. 
51

 

Also article 43(1) (f) of the Constitution, provides for the right to education. The significance 

of having the right to education in the bill of rights empowers a child to go to court through 

his or her legal representative to enforce implementation when there is a breach. It is clearly 

evident from the analysis that there was a commitment to realising every child’s right to free 

primary education from both countries. Both countries have adopted capitation grant schemes 

to ensure the effective implementation of the right to education as guaranteed under their 

respective constitutions. The introduction of the capitation grant schemes abolished all direct 

and indirect levies charged by primary schools by providing schools with a small grant for 

each pupil enrolled. In the case of Ghana, the analysis shows that since 2005, the abolition of 

school fees and the provision of assistance to schools through the capitation grant have had a 

great impact on boosting school enrolment and narrowing the gender gap in schools. In 

Kenya, each school was directed to keep two accounts to receive the capitation grants from 

the Ministry of Education. Today, more than 80% of Ghana’s children are enrolled and 

staying in primary school, a rate far ahead of most other countries in sub-Saharan Africa.
52

 

Both countries were not able to fund the free primary education programme by themselves 

but they receive substantial international aids in support of the effective implementation of 

their free and compulsory educational programmes.  

While some educational practices in Kenya and Ghana were found to be centralised more 

than Nigeria’s current practice, the local community involvement was significant. The 

governments in both countries involved the community by creating indices of community 

fund-raising and monitoring. These include involvement of the community in building and 
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maintaining school facilities, and providing text books and stationery. At the local 

community level, school management committees, consisting of parents and community 

members have official governing authority for each school. The government policy of 

community participation in education service delivery has given communities opportunities 

for ownership over their schools and to oversee their efficient operation and performance. 

Nigeria has a lot to learn from these two countries. 

Various international instruments have been adopted globally incorporating free primary 

education ideals. The two main international instruments focused on in this thesis are the 

CRC and the ICESCR and Nigeria has ratified both international instruments. As shown in 

chapters three and five of the thesis, there is, however, a significant gap between the 

country’s international obligations under these international human rights treaties and its 

effective compliance at the state level. The 4A scheme evinced that there are differences 

between providing education and complying with the right to education.
53

 It is evidenced by 

the analyses in this thesis that Nigeria is not currently fulfilling its international obligations 

on the guarantee of a good quality education. The state gives the excuse that it cannot be held 

accountable for fulfilling a duty if the resource needed to realise the right is not available. 

Tomasevski has emphasised that the wealth or the poverty of any country does not prevent its 

government from being held to account for human rights violations.  It has been submitted in 

this thesis that Nigeria has failed to create a safe and healthy educational environment which 

is conducive to learning, and that it has not effectively developed a national educational plan 

in compliance with international human rights standards, or executed one efficiently.
54

 

7.2 Recommendations  

Based on the summary of findings discussed above, the main recommendations of this thesis 

are grouped into four categories. The first and foremost recommendation would be to 

emphasise the need for a Constitutional amendment. The second recommendation is on the 

need to make free and compulsory primary education available to the disadvantaged group of 

children.  The third is about the necessity of increasing the state’s financing of primary 

education. The fourth recommendation then moves to the overhauling of the management and 
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administration of education and, finally, the urge for the state to commit more strongly 

towards the delivery of free and compulsory primary education. 

7.2.1 The Need for Constitutional Amendment 

In the Nigerian Constitution, there is no explicitly enumerated or substantive right to 

education despite its ratification of the CRC and ICESCR.
55

 It is recommended, based on the 

findings of this study that government should make education a fundamental right 

substantively entrenched in the country’s constitution. Though the national legislations, 

namely the CRA and the UBE Act, guarantee the right to education, it is argued that these 

laws do not provide as strong protection as the Constitution due to the doctrinal barriers 

rooted in the constitution’s provisions.
56

 A state in the country can adopt or refuse to adopt 

any law enacted at the national level on children, due to issues on children being within the 

residual list in the constitution.
57

  This potentially creates non-uniformity in the laws 

protecting children and their rights. By continuing this type of legislative structure, the State 

is not working to achieving access to free and compulsory primary education for all children. 

A constitutional amendment incorporating a substantial right to free and compulsory basic 

education would empower the populace to judicially enforce that right and also enable the 

Nigerian Courts to uphold the right of the child to free education. Children, as right bearers, 

should be able to sue under the terms of the constitution if their right to education is being 

deprived. It is submitted that, in light of the fact that similar provisions have already been 

incorporated in the constitutions of other African states such as Ghana and Kenya, Nigeria 

has no excusable moral or legal justification for not doing so. 

7.2.2 Make Education to be Accessible to all Children, especially the most Vulnerable 

Groups, without Discrimination 

Nigeria must ensure equal access to primary education to all children of school age residing 

in its territory, including non-nationals, and irrespective of their legal status.
58

 The 

importance of educating the poor, the excluded children in urban slums and the rural poor and 

the girl- child must receive special consideration, with indisputable commitment to ensuring 

their access to free primary education. For example, the Constitution of Brazil provides that 

education shall, inter alia, be provided on the basis of the principle of ‘equal conditions for 
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access to and remaining in school’.
59

 Transforming the right to education from an idea into a 

living reality requires national level action in line with international normative framework. In 

its ‘Concluding Observations’ on consideration of report submitted to Committee on the 

Rights of the Child,
60

   made recommendations and suggestions to the state party that Nigeria 

must consider affirmative action programme to ensure girls, children with disabilities and 

street children’s effective access to education.
61

 In addressing issues concerning access to 

education of the girl child, government should have visible policy of mainstreaming a gender 

perspective into all policies and programmes so that before decisions are taken, an analysis is 

made of the effects on girls and boys, respectively. Retention of girls must be encouraged by 

allocating appropriate budgetary resources and by enlisting the support of the community and 

parents through campaigns and incentives including scholarships, for out-of-school girls. 

Measures to be taken by the government for universalizing access to primary education 

should include abolishing all fees and levies for primary education; providing text books and 

learning material to the poor and needy; and making available to the children from poor 

families bursaries and uniforms and school feeding programme. For children with disabilities 

facilities in schools should include ramps, spacious wash rooms that can accommodate wheel 

chairs; and adequate learning materials and equipment for the different forms of disability for 

such children. Some recommendation also should be made about the attitude and approaches 

of parent towards education of their children. The state has an obligation to protect the child 

from a third party that wants to prevent the child from receiving education. So compulsory 

education should be emphasised and legal sanctions against erring parents should be 

enforced.  There is also the need for the government to States are in addition are required to 

adopt measures that would eliminate barriers to the implementation and ensure that national 

laws and policies that protect children are effectively implemented and enforced. 

7.2.3 Increase in Funding of Primary Education 

Presently, data on total government spending on education is sporadic, and data on 

government spending on primary education is difficult to find. There is no credible estimate 

of the total amount of public expenditure which is spent by the Federal, state and local 

governments on education and, subsequently, the sources, levels, trends and distributions 

across the various educational levels are not available for analysis. The missing information 

includes figures for real expenditures, public expenditures, absolute or relative to national 
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income, and the distribution of expenditures across the various educational levels either 

nationwide or in individual states. At the same time, the level of monitoring of state 

government expenditure is inadequate and there is no single location at which the annual 

budget books or audits is held, let alone collated and analysed.   

It is recommended that the funding allocation for primary education needs to be increased 

because ensuring free primary education for all children in Nigeria is the foremost challenge 

to the country. The Government should increase the budgetary allocation to education 

because of its importance to the national economy, and implement safeguards, which with 

proper monitoring, would contribute more significantly to the empowerment of the public. 

The allocation of educational resources should be based on systematically worked out 

strategic priorities. The State should also devise necessary policies aimed at resource 

mobilization through local bodies that are responsible for basic education. Given the current 

economic and fiscal situation, there is a need to strengthen the linkages between costing 

policies and programmes, planning and resourcing, budgeting, implementation and 

monitoring. This will increase efficiency and effectiveness in the use of the resources 

available to education.  In addition it is suggested that it should be included in the 

constitution of Nigeria, constitutional provisions for financing education, for example, the 

Constitution of Brazil
62

 contains elaborate provisions in this regard which is commendable. 

The Brazil Constitution provides for sharing of resources and responsibility at all levels in the 

Brazil’s federal system. 18 percent of the tax revenue at the federal level and 25 percent at 

state and municipal level are required to be allocated to education, with priority to basic 

education (elementary and secondary education). These constitutional provisions also cover 

scholarships to be provided to needy students.
63

  Similarly, Recommendation Concerning the 

Status of Teachers,
64

 provides that; 

…as the achievement of the aims and objectives of education largely depends on the 

financial means made available to it, high priority should be given, in all countries, to 

setting aside, within the national budgets, an adequate proportion of the national 

income for the development of education.
65
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Realistically, the costs of  provision of free primary education, is a serious issue and one that 

needs to be addressed sufficiently consistently at the same time, it should be  pointed out that 

for providing primary education free of charge, requirement of compliance with state 

obligations must be stressed. Throwing light on the state obligations undertaken for the right 

to compulsory primary education free of charge for all under the provisions of article 14 of 

the International Covenant, CESCR has stated that the nature of this requirement is 

unequivocal.  The right is expressly formulated so as to ensure the availability of primary 

education without charge to the child. The obligations undertaken under the provisions of 

article 14 of the International Covenant are similar with the political commitment made under 

the Dakar Framework for Action.  In order for a State party to the International Covenant to 

be able to attribute its failure to meet its core obligations under article 13 (2) (a) to a lack of 

available resources it must demonstrate that every effort has been made to use all resources 

that are at its disposition in an effort to satisfy, as a matter of priority, these core obligations. 

Nigeria is duty-bound to ensure that every child receives primary education, free of charge, 

which should be an inalienable fundamental right. 

7.2.4 Better Management and Administration of Education 

Statutorily, the Federal Ministry of Education (FME) is responsible for the regulation and 

management of education in the country. To discharge this mandate, the ministry is 

structured into eight departments and three statutory units. The state ministries of education 

have a similar structure with minor variations determined by peculiarities of each state. 

Although the FME has overall responsibility for policies and monitoring quality in the 

education sector, the ministry is advised by the National Council on Education (NCE). The 

NCE is the highest policy formulation body on educational matters, and composed of the 

Federal Minister of Education and the State Commissioners for Education. There is the need 

to streamline the FME itself is structured in relation to its parastatals, and the FME’s 

relationship with them. This is necessary to reduce conflicts and dissipation of energy. The 

FME presides over the largest number of agencies in any ministry. This has resulted in a 

large number of institutions at different levels with often conflicting and duplicating 

mandates and no synergy between them. There is currently undue multiplicity of education 

support agencies.  

The study shows in chapter five, that there are significant discrepancies between official data 

from the education ministry and data from information systems. This has resulted in the 
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availability of unreliable data in recent years. Linked to the institutional confusion is poor 

capacity to gather accurate data.
66

 Without data, it is difficult to recommend an improvement 

plan for education. The lack of accurate, disaggregated data limits the possibility of 

monitoring the effectiveness of the state-led interventions. 

 A recommendation on the administrative side is the need for better records management. 

Although the federal government, states and local governments produce data on executed 

budgets annually, they are not collated into comprehensive Government accounts or made 

available to the public. Without reliable data, it will not be possible to understand the nature 

of the problem and respond accordingly. A mechanism must be developed whereby data is 

generated and made available on all aspects of the financing of education in the country. The 

need to develop a system of indicators for measuring goal attainment should be nationally 

determined. The relevant primary education authorities must build data collection and 

analysis into their daily operations and use the data more effectively. Information systems 

need to be established, which transparently provide information to the public in a timely 

manner. Policies intended for implementing free primary education should be based on 

accurate data and sound analysis. To achieve universal free and compulsory education for all 

children, accurate information collection systems need to be implemented; when the data has 

been collected, a suitable plan can be proposed.
67

 

7.2.5 The State’s Willingness or Political Commitment 

Political will and stronger national leadership are needed for the effective and successful 

implementation of free and compulsory primary education in Nigeria. As seen in the case of 

Kenya, following the presidential declaration providing free education, President Kibaki 

personally promoted the campaign for the right to education. At the policy level, a state 

commitment to realising every child’s right to education is necessary and it is recommended 

that the state should demonstrate this through the establishment of a sustainable financial 

framework for achieving that. Policy commitments related to free primary education must be 

time-bound, action-oriented and include mid-term performance indicators. The Government 
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needs to explore alternative and innovative ways of increasing the resources available to 

sustain the free and compulsory primary education programme.  The Government should 

implement laws to protect children from culture and beliefs that are prejudicial to education. 

They should commit to preserving the dignity of children and engage the public to accept 

their responsibility to protect them. 

Lack of transparency has been one of the major problems of successive governments and 

attempts to curb incidences of fraud by the establishment of bodies such as the Economic and 

Financial Crimes Commission (EFCC) and the Independent Corrupt Practices and other 

related Offences Commission (ICPC) seem to have not made the desired impact. With no 

effective restraints on government behaviour, corruption has remained widespread. In order 

to bring an end to corruption in the education sector, there should be a ‘zero tolerance to 

corruption’ policy. Corruption and the associated lack of transparency and accountability 

have been obstacles to the adequate funding of the free primary education programme. There 

should be transparency and accountability on the part of the government. 

7.3 Concluding Remarks 

This study has endeavoured to establish that claims for free and compulsory primary 

education in Nigeria can indeed be grounded on international human rights law and the 

state’s international obligation in that regard. The main hindrances that impinge on the 

implementation of free and compulsory primary education and the various causes that 

exclude children from receiving primary education in Nigeria has been critically analysed in 

the thesis. Overall, as with many development efforts, the complete solution to implementing 

free qualitative compulsory primary education will be an on-going challenge. Nevertheless, 

to bring Nigeria in compliance with international human rights standards on education, the 

state needs to be willing to constitutionally and affirmatively recognise the right to education 

and prioritise its resources purposefully and differently to what is currently the practice. The 

state would also have to make a firm commitment to the international community for its 

assistance. This study hopefully makes an important contribution towards a better 

understanding of the complexities and problems of implementing free and compulsory 

primary education in Nigeria and at the same time highlights the need and means for its 

effective implementation. The last sentence should appropriately be that the poor state of 

primary education in Nigeria is an imperative development-priority that the government of 

Nigeria needs to address urgently. 
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CRC Committee, General Comment No5: General measures of implementation of the 

Convention on the Rights of the Child, CRC/GC/2003/5, 2003. 

 

Concluding observations 

Consideration of reports submitted by states parties under article 44 of the Convention, 

Concluding Observations: Nigeria, CRC/C/NGA/CO/3-4, 21 June 2010. 
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Consideration of reports submitted by states parties under article 44 of the Convention, 

Concluding Observations: Ghana, CRC/C/GHA/CO/1/1, 15/06/11   

Consideration of reports submitted by states parties under article 44 of the Convention, 

Concluding Observations Kenya, CRC/C/KEN/CO/2 of 2
nd

 February 2007. 

Concluding observations: Nigeria, Consideration of Reports Submitted by States Parties 

under Article 44 of the Convention, CRC/C/NGA/CO/3-4, 21 June 2010, para 71 

The 3rd and 4th report from Nigeria was submitted to the Committee on the Rights of the 

Child on 26th May 2010 during the CRC 54th session.  

 

International and regional documents 

African Charter on Human and Peoples' Rights (ACHPR or "Banjul Charter"),adopted  27 

June 1981 (entered into force 21 October 1986) CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982).  

African Charter on the Rights and Welfare of the Child (ACRWC) (1990), 

OAU/Doc/CAB/LEG/24.9/49 (1990) entered into force Nov 29 1999. 

Convention on the Rights of the Child (CRC), adopted 20 November 1989 (entered into force 

2 September 1990) GA Res. 44/25 (1989), UN Doc A/RES/44/25 UNTS 1577 (1989). 

Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), 

UNTS 1249 p.13 (entered into force 3 September 1981). 

Declaration on the Rights of the Child, G.A. Res 1386 (XIV), 14 U.N. GAOR Supp (No 16) 

at 19, U.N. Doc. A/4354 (1959). 

European Convention on Human Rights, adopted by the Council of Europe on 4 November 

1950 (entered into force on 3 September 1953) (ETS 5) 213 U.N.T.S. 222, as amended by 

Protocols Nos 3, 5, & 8 which entered into force on 21 September 1970, 20 September1971 

and 1 January 1990 respectively. 

International Covenant on Economic, Social and Cultural Rights (ICESCR), Dec 16 (1966) 

UNTS 993, p.3 (entered into force Jan 3, 1976). 
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International Convention on the Protection of the Rights of all Migrant Workers and 

Members of their Families (1990), G.A.RES/45/158. U.N. Doc. A/45/49 (1990), (entered into 

force July 1, 2003). 

International Convention on the Elimination of All Forms of Racial Discrimination (1965), 

UNTS 660, p. 195, (entered into force on 4 January 1969). 

International Convention on the Protection and Promotion of the Rights and Dignity of 

Persons with Disabilities, A/RES/61/106) U.N.  Doc. A/61/49 (2006), (entered into force on 

3May 2008). 

UDHR, adopted 10 December 1948, G.A. Res 217A, (III) U.N. Doc A/ 810 at 71 (1948). 

UNESCO Convention against Discrimination in Education (1960), UNTS 429, p. 93, 

(entered into force on 22
nd

 May 1962.   

Vienna Convention on the Law of Treaties adopted 22 May 1969 (entered into force 27 

January 1980) 1155 UNTS p.331. 

Vienna Declaration and Programme of Action, UN Doc. A/CONF.157/24 (1993; 32ILM 

1661 (1993) 
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Appendix 
 

KEY DEVELOPMENT PARTNERS FINANCIALCONTRIBUTIONS TO 

EDUCATION IN NIGERIA 

International donors for free primary education in Nigeria 

UNICEF supported the Federal Ministry of Education (FME) to develop the Strategy for the 

Acceleration of Girls’ Education in Nigeria (SAGEN), after Nigeria’s inclusion in the 

UNICEF-supported ‘25 by 2005’ global initiative in 2003. This national FME/UNICEF 

initiative then evolved into SAGEN+ in early 2004, with support from other major 

international development partners. The Girls’ Education Project (GEP) evolved from a 

major partnership between UNICEF, the UK’s Department for International Development 

(DFID), and the Government of Nigeria. It has become the largest DFID/UNICEF 

partnership in the world with the aim of boosting girls’ participation in Northern Nigeria, 

where it is being implemented in six states (Bauchi, Sokoto, Jigawa, Katsina, Borno and 

Niger). Currently, in close collaboration with DFID, UNESCO Paris and the MDG support 

Team (UNDP New York), UNICEF is supporting the Federal Ministry of Education and state 

governments in developing well-costed sector plans that focus on the issues affecting girls’ 

education. (Source: UNESCO  National Education Support Strategy (UNESS)  FOR 

NIGERIA 2006-2015, Abuja, August 2008ED/ESB/EPS/2008/UNESS/NGA/H/1 ) (Also 

available in; Education: Sector Results Profile 

http://www.worldbank.org/en/results/2013/05/06/education-sector-profile)[accessed 21 April 

2015]) 

  

http://www.worldbank.org/en/results/2013/05/06/education-sector-profile)%5baccessed
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Table of World Bank’s State Education Program Investment Project (SEPIP) in Nigeria 

primary education. (Source:ww.worldbank.org/projects/P122124/nigeria-state-education-

program-investment-project?lang=en/ [accessed 21 April 2015]) 

Project Title Country Project ID 
Commitment 

Amount 
Status Approval Date 

 

Nigeria - State 

Education Program 

Investment Project 

Nigeria P122124 $150m Active March 26, 2013 

 

Community and 

Social Development 

Project 

Nigeria P090644 $200m Active July 1, 2008 

 

Nigeria State 

Education Sector 

Project 

Nigeria P096151 $65m Closed April 26, 2007 

 

Community-based 

Poverty Reduction 

Project Supplemental 

Nigeria P102966 $25m Closed February 1, 2007 

 

Niger Delta 

Community 

Foundations Initiative 

Nigeria P107166 $.24m Closed September 20, 2005 

 

Universal Basic 

Education Project 

Nigeria P071494 $101m Closed September 12, 2002 

 

Community Based 

Poverty Reduction 

Project 

Nigeria P069086 $60m Closed December 20, 2000 

 

Second Primary 

Education Project 

Nigeria P066571 $55m Closed May 11, 2000 

 

Primary Education 

Project 

 

Nigeria P002134 $120m Closed December 13, 1990 
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Global Partnership for Education (GPE) Integrated Safeguards Data Sheet (Concept 

Stage) - Nigeria Global Partnership for Education Fund Grant - P143842 (English)  

GPE Grants (US$): 100 million  

KEY AREAS: 

Education Sector Plan, Katsina State 

Education Sector Plan, Sokoto State 

Education Sector Plan, Jigawa State 

Education Sector Plan, Kano State 

Education Sector Plan, Kaduna State 

Nigeria received a grant of US$100 million in December 2014 to support the five northern 

states of Jigawa, Kaduna, Kano, Katsina and Sokoto where most of the country’s 

disadvantaged children are located. The grant will focus on improving schools and learning 

outcomes, inclusion of girls in basic education and robust education sector monitoring and 

evaluation. The proposals present a set of actions aimed at addressing critical supply-side 

shortages and demand-side barriers, with a particular focus on the country’s North. The total 

estimated cost of these programs is $199.4 million per year for three years. (Source: 

http://documents.worldbank.org/curated/en/2013/07/18022558/integrated-safeguards-data-

sheet-concept-stage-nigeria-global-partnership-education-fund-grant-p143842 [accessed 21 

April 2015]) 

Lagos EKO Project: This project was a four-year World Bank Specific Investment Loan of 

$95 million from 2009 through 2013 targeting educational investments in priority areas. The 

project included a School Development Grant component focused on promoting secondary 

school effectiveness (cost: $6.2 million).  (Source: A report series to the UN Special Envoy 

for Global Education. April 2013 Working Paper. http://educationenvoy.org/wp-

content/uploads/2013/07/NIGERIA-UNSE-FINAL.pdf) 

Girls’ Education Programme (GEP), delivered by UNICEF, which is working to improve 

girls’ access to education and learning in four northern States. It started in 2005 and is now in 

its third phase (GEP3). Phase 1 (GEP1) ran from 2005 until 2008; Phase 2 (GEP2) ran from 

2008 until 2012; and Phase 3 is due to run until 2019. Major areas of expenditure for GEP2 

http://documents.worldbank.org/curated/en/2013/07/18022558/integrated-safeguards-data-sheet-concept-stage-nigeria-global-partnership-education-fund-grant-p143842
http://documents.worldbank.org/curated/en/2013/07/18022558/integrated-safeguards-data-sheet-concept-stage-nigeria-global-partnership-education-fund-grant-p143842
http://educationenvoy.org/wp-content/uploads/2013/07/NIGERIA-UNSE-FINAL.pdf
http://educationenvoy.org/wp-content/uploads/2013/07/NIGERIA-UNSE-FINAL.pdf
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have been: school grants ($7.2 million), capacity-building for SBMCs ($6.5 million), teacher 

development ($3.0 million) and the Female Trainee Teachers’ Scholarship Scheme (FTTSS – 

$0.75 million). (Source: A report series to the UN Special Envoy for Global Education. April 

2013 Working Paper. http://educationenvoy.org/wp-content/uploads/2013/07/NIGERIA-

UNSE-FINAL.pdf [accessed 21 April 2015]) 

ESSPIN has also been involved in a wider range of teacher training interventions and support 

for school improvement. Both programmes have worked with State education institutions to 

develop their capacity, to prepare sector education plans and to collect data. Major areas of 

expenditure for ESSPIN have been: school improvement ($41.5 million), community 

engagement and accountability ($22.9 million), State governance of basic education ($ 10.6 

million) and federal governance of basic education ($9.2 million). (Source: Development 

Tracker http://devtracker.dfid.gov.uk/countries/NG/projects/ Education Sector Support 

Programme in Nigeria (ESSPIN). [GB-1-104200] Project budget£141,384,986. Budget spent 

to date £103,128,551 (72.94%) Start 14 Jul 2008- End30 Sep 2017). 

In 2010 there was the restructure of the Federal Inspectorate Service through quality control 

capacity building efforts in collaboration with International Development Partners like 

UNESCO, World Bank, DFID, etc., to address the falling standard in teaching and low 

learning achievements among pupils. This was designed to enhance competences of teachers 

and pedagogical skills. The Inspectorate service is therefore enhanced to develop a 

framework to guide quality assurance at the primary and secondary levels of education. 

(Source: DFID’s Education, Programmes in Nigeria available 

at;http://icai.independent.gov.uk/wp-content/uploads/2010/11/ICAI-Nigeria-Education-

report.pdf/ [accessed 21 April 2015]). 

 

 

 

http://educationenvoy.org/wp-content/uploads/2013/07/NIGERIA-UNSE-FINAL.pdf
http://educationenvoy.org/wp-content/uploads/2013/07/NIGERIA-UNSE-FINAL.pdf
http://devtracker.dfid.gov.uk/countries/NG/projects/

